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HAYEMEYEE  a.  CUNNINGHAM. 

Supreme  Court,  First  District;  General  Term,  September,  1858. 
MISTRIAL. — VERDICT  SUBJECT  TO  THE  OPINION  OF  THE  COURT. 

On  the  trial  of  an  action  upon  a  written  contract,  questions  arose  as  to  its  con- 
struction— as  to  the  admissibility  of  evidence — as  to  whether  the  acts  of  the 
parties  did  not  amount  to  an  abandonment  of  it — and  as  to  the  rule  of  damages 
if  a  recovery  were  allowed  ;  and  a  motion  to  dismiss  the  complaint  was  made, 
and  denied.  Exceptions  were  taken  upon  either  side  to  the  rulings  of  the  court 
upon  these  points.  The  court  directed  a  verdict  for  the  plaintiff  for  the  amount 
claimed,  subject  to  the  opinion  of  the  court  at  general  term. 
Held,  a  mistrial,  and  that  a  new  trial  must  be  had. 

Motion,  at  general  terra,  for  judgment  on  a  verdict  taken, 
subject  to  the  opinion  of  the  court. 

Charges  CP  Conor,  for  plaintiffs. 
Daniel  Lord,  for  defendants. 

BY  THE  COURT.* — HOGEBOOM,  J. — This  was  an  action  to  re- 
cover damages  for  not  delivering  a  cargo  of  sugars,  which  it 
was  alleged  the  defendants  had  agreed  to  sell  and  deliver  to 

*  Present,  DA  VIES,  P.  J.,  and  SUTHERLAND  and  HOGEBOOM,  JJ. 
VOL.  VIII.— 1 
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Ilavemeyer  a,  Cunningham. 


the  plaintiffs.  The  defence  was,  that  the  contract  was  con- 
ditional, and  that  the  contingency  had  never  occurred  which 
required  the  delivery  of  the  sugars ;  and  also,  that  by  mutual 
consent,  as  established  by  the  correspondence  of  the  parties,  the 
parties  had  abandoned  the  contract.  The  principal  question  in 
the  case  arose  upon  the  proper  legal  construction  to  be  given  to 
the  written  contract  or  sale  note  upon  which  the  plaintiifs'  claim 
was  founded.  But  there  were  also  questions  of  evidence  in 
the  case ;  and,  as  before  stated,  the  question  of  abandonment 
of  the  contract,  as  evidenced  by  the  correspondence  of  the  par- 
ties, to  the  introduction  and  admission  of  which  the  plaintiffs 
objected  and  excepted.  The  defendant  also  excepted  to  the 
rule  of  damages  and  mode  of  calculating  damages  adopted  in 
the  case,  and  to  the  allowance  of  interest.  A  witness,  Horatio 
Hawes,  had  also  been  examined  by  consent,  before  the  trial,  on 
the  part  of  the  defendant,  and  his  deposition  was  read  on  the 
trial.  It  contains  several  objections  by  the  plaintiffs  to  ques- 
tions put  to  and  answered  by  the  witness,  and  one  objection  by 
the  defendant  to  a  question  put  by  the  plaintiffs  to  the  witness 
on  the  cross-examination,  and  answered  by  him.  These  objec- 
tions do  not  distinctly  appear  to  have  been  passed  upon  by  the 
commissioner  who  took  the  deposition,  nor  by  the  judge  who 
presided  at  the  trial,  nor  was  any  formal  exception  taken  in 
reference  thereto.  A  motion  was  made  to  dismiss  the  com- 
plaint, and  it  was  denied,  the  judge  reserving  the  questions  as 
questions  of  law ;  and  the  defendants  excepted.  The  judge 
directed  a  verdict  for  the  plaintiffs  for  the  amount  of  damages 
claimed  by  them,  and  according  to  the  mode  of  computation 
adopted  by  them,  subject  to  the  opinion  of  the  court  at  general 
term.  The  defendants  excepted  to  such  direction  and  disposi- 
tion of  the  cause. 

Upon  the  authority  of  the  case  of  Cobb  a.  Cornish  (16^.  Y. 
72.,  602 ;  S.  C.,  6  Abbotts'  Pr.  7?.,  130),  I  am  of  opinion  that  there 
has  been  a  mistrial  of  this  cause,  and  that  the  judgment  should 
be  reversed,  with  costs  to  abide  the  event  of  the  action.  The 
case  does  not  seem  to  be  in  a  situation  to  render  final  judgment. 
It  does  not  present  only  questions  of  law.  (Code,  §  265.)  Aside 
from  the  objections  taken  to  the  evidence  of  the  witness  Hawes, 
and  the  question,  what  would  be  the  amount  of  damages  if  the 
defendant's  mode  of  estimating  them  were  adopted,  the  letters 


NEW-YOKE:. 


Martin  a.  Mattison. 


of  the  parties  to  each  other  were  admitted  under  the  plaintiffs' 
^xception,  and  are  claimed  by  the  defendants,  both  in  the  case 
itself  and  in  the  points,  to  furnish  material  evidence  tending  to 
show  the  plaintiffs'  abandonment  of  the  contract.  As  the  case 
was  disposed  of  at  the  circuit,  there  is  no  mode  that  I  can  dis- 
cover by  which  he  can  obtain  the  benefit  of  that  exception,  in 
case  the  court  at  general  term  pronounce  judgment  in  favor  of 
the  defendant.  Such  judgment  \s  final,  subject  only  to  the  right 
of  appeal.  A  new  trial  cannot  be  granted.  The  exception  to 
the  evidence  cannot,  that  I  see,  be  reviewed.  And  yet  that 
evidence  may  possibly  furnish  a  material  element  in  leading 
the  mind  of  the  court  to  the  judgment  which  it  shall  ultimately 
give.  To  dispose  of  the  case  finally  in  its  present  shape  might 
therefore  work  serious  injustice  to  one  or  the  other  of  the  par- 
ties ;  and  therefore,  to  obviate  the  effects  of  the  mistrial,  the 
judgment  of  the  court  below  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  abide  the  event  of  the  action. 


MAETIK  a.  MATTISOK 

Supreme  Court,  Sixth  District ;  Special  Term,  November,  1858. 
PLEADING. — INJURIES  TO  CHARACTER. 

If  a  complaint  containing  several  causes  of  action  is  demurred  to,  on  the  ground 
that  the  several  counts  do  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion, the  demurrer  must  be  overruled  unless  all  the  statements  are  insufficient. 

Causes  of  action  for  libel,  slander,  and  malicious  prosecution  in  behalf  of  the 
people,  for  a  crime,  may  be  joined  in  one  action.  They  are  all  injuries  to 
character. 

Demurrer  to  the  complaint. 

The  complaint  contained  statements  of  four  causes  of  action  : 
one  for  malicious  prosecution  in  behalf  of  the  people,  before  a 
justice  of  the  peace,  for  a  crime  ;  one  for  libel ;  and  two  for 
slanderous  words  spoken. 


ABBOTTS'  PRACTICE  REPORTS. 


Martin  a.  Mattison. 


The  defendant  demurred  to  the  complaint  upon  the  following 
grounds,  viz. :  1st.  The  several  counts  therein  do  not  state  facts 
sufficient  to  constitute  a  cause  of  action  ;  2d.  The  complaint  im- 
properly unites  several  causes  of  action  for  injuries  to  the  person 
with  causes  of  action  for  injuries  to  character,  viz.,  malicious 
prosecution,  libel,  and  slander;  3d.  The  first  count  unites  inju- 
ries to  the  person  with  injuries  to  character. 

S.  Kellogg,  for  plaintiff. 

George  A.  White,  for  defendant. 

BY  THE  COURT. — BALCOM,  J. — The  several  counts  in  the  com- 
plaint are  not  demurred  to  separately ;  therefore,  if  either  comit 
states  facts  sufficient  to  constitute  a  cause  of  action,  the  first 
cause  of  demurrer  is  not  well  assigned.  The  complaint  is  very 
inartificially  drawn ;  but  I  think  one  count,  at  least,  does  state 
facts  sufficient  to  constitute  a  cause  of  action. 

Prior  to  the  Code,  counts  for  slander  and  malicious  prosecu- 
tion could  be  joined  (Grah.  Pr.,  2d  ed.,  96).  Blackstone  defines 
injuries  affecting  reputation  to  be : — First — Malicious,  scandalous, 
and  slanderous  words  (3  Blackst.  Com.,  123).  Secondly' — Print- 
ed or  written  libels,  pictures,  signs,  and  the  like  (Ib.,  p.  125). 
Thirdly — Malicious  indictments  or  prosecutions  (Ib.,  p.  126). 
And  I  think  causes  of  action  for  libel,  slander,  and  malicious 
prosecution  in  behalf  of  the  people  for  alleged  crime,  may  be 
joined  under  the  Code;  for  they  are  all  injuries  to  character. 
(See  Code,  §  167.)  It  follows,  that  the  demurrer  to  the  com- 
plaint is  not  well  taken.  It  must,  therefore,  be  overruled,  with 
costs ;  but  the  defendant  may  answer  the  complaint  within 
twenty  days  after  service  on  his  attorney  of  a  copy  of  the 
order  overruling  the  demurrer,  on  paying  the  costs  occasioned 
thereby. 

Decision  accordingly. 
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SLOMAN  a.  SCHMIDT. 

New  York  Common  Pleas  ;  General  Term,  December,  1858. 
PLEADING. — INDEFINITENESS  AND  UNCERTAINTY. 

A  complaint  for  money  received,  which  states  that  at  a  specified  time  the  defend- 
ants received  as  agents  of  the  plaintiff,  from  a  specified  party,  certain  sums  of 
money,  amounting  in  the  aggregate  to  a  specified  sum,  and  states  a  demand  and 
refusal  to  pay,  is  not  obnoxious  to  motion  to  make  more  definite  and  certain. 
The  defendant,  if  he  wishes  more,  must  seek  a  bill  of  particulars. 

Motion  that  complaint  be  made  more  definite  and  certain. 

The  action  was  for  moneys  received.  The  complaint  stated 
at  length  that  the  plaintiff  was  at  a  former  time  owner  of  cer- 
tain vessels  employed  by  him  in  the  transatlantic  passenger 
traffic,  and  that  he  was  compelled  by  the  authorities  of  the 
State  of  New  York  to  pay  to  them,  as  "  hospital  moneys,"  certain 
fees,  which  were  subsequently  by  law  declared  to  have  been 
illegally  collected,  and  directed  to  be  repaid.  "That,  thereupon, 
to  wit,  on,"  &c.,  "  the  defendants,  acting  as  the  agents  of  the 
plaintiff,  and  on  his  account,  demanded,  collected,  and  re- 
ceived back  from"  the  authorities  "  a  large  portion  of  the  said 
hospital  money  so  paid  by  the  plaintiff,  which  said  portion  so 
paid  to  the  defendants  amounted,  including  interest  likewise  re- 
ceived by  the  defendants  as  aforesaid,  as  the  plaintiff  is  informed 
and  believes,  to  the  sum  of  $1650.25.  That  the  money  so  re- 
ceived by  the  defendants  then  belonged,  and  still  belongs  to 
the  plaintiff,  and  that  though  the  same  has  been  often  demanded 
of  the  defendants  by  the  plaintiff,  yet  they  have  not  paid  the 
same,  nor  any  part  thereof." 

The  defendant  moved  that  the  plaintiff  be  ordered  "  to  make 
his  complaint  more  definite  and  certain,  so  that  the  precise  na- 
ture of  the  charge  therein  may  be  apparent  thereby ;  and  in 
particular  to  specify  in  such  complaint  the  names  and  number 
of  the  vessels  employed  by  him  the  said  plaintiff,  as  in  the 
several  counts  of  the  said  complaint  alleged,  and  the  number 
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and  dates  of  the  voyages  made  by  each  of  such  vessels  respec- 
tively, and  the  number  of  passengers  carried  by  each  of  such 
vessels  on  each  of  such  voyages,  in  respect  of  whom  the  plain- 
tiff's complaint  arises." 

The  motion  was  denied  at  special  term,  and  the  defendants 
appealed. 

J.  T.  Williams,  for  the  appellants. 

Seth  Webb,  Jr.,  for  the  respondent. — I.  The  order  is  not  ap- 
pealable. The  amendment  did  not  involve  the  merits  of  the 
action,  or  any  part  thereof,  or  affect  a  substantial  right.  (Code, 
§  349,  subdvo.  3.)  Orders  as  to  the  form  of  pleadings  are  not 
appealable.  (Bedell  a.  Stickles,  3  Code  JR.,  105.) 

II.  The  action  is  one  merely  for  money  had  and  received  by 
the  defendants  to  the  use  of  the  plaintiff,  and  as  his  agents  ; 
and  in  such  case  the  complaint  need  state  no  more  than  that 
the  defendants  received  the  money  to  the  plaintiff's  use,  and  that 
it  has  not  been  paid  to  plaintiff.     (Allen  a.  Patterson,  3  Seld., 
326 ;  Adams  a.  Holley,  12  How.  Pr.  R.,  326  ;  Lienan  a.  Lin- 
coln, 2  Duer,  670.) 

III.  The  matter  sought  by  the  motion  is  matter  of  evidence. 
The  motion  is  a  mere  fishing  attempt  to  see  whether  the  plain- 
tiff has  every  point  of  testimony  necessary  to  make  out  his 
case. 

IY.  The  defendants  can  answer  the  complaint  \vithout  the  in- 
formation they  are  seeking.  They  can  deny  knowledge  or  infor- 
mation sufficient  to  form  a  belief. 

BY  THE  COUKT.* — BRADY,  J. — The  complaint  contains  a  state- 
ment of  the  facts  upon  which  the  claim  alleged  is  made.  The 
statement  of  the  facts,  and  the  facts  themselves,  are  not  ind,efi- 
nite  or  uncertain.  In  Lienan  a.  Lincoln  (2  Duer,  670),  the  com- 
plaint did  not  allege  facts  sufficient  to  constitute  a  cause  of  ac- 
tion. The  defendant  was  charged  with  the  receipt  of  moneys 
to  the  plaintiff's  use,  without  stating  any  additional  fact  show- 
ing that  the  plaintiff  was  entitled  to  the  amount  so  received, 
when  the  action  was  commenced.  In  this  case  the  defendants 

*  Present,  DALY,  F.  J.,  BEADY  and  HILTON,  JJ. 
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are  charged  with  having  received  sums  of  money  as  the  agents 
of  the  plaintiffs,  which  belonged,  and  still  belongs  to  the  plain- 
tiffs, and  which  the  defendants,  though  often  requested  so  to  do, 
refuse  to  pay.  The  items  can  be  obtained  by  bill  of  particu- 
lars. The  statement  sought  to  be  made  a  part  of  the  complaint 
would  be  in  effect  a  recital  of  the  facts  by  which  the  claim 
must  be  established,  or  at  least  the  embodiment  of  a  bill  of  par- 
ticulars in  the  complaint.  The  complaint  is  sufficient  in  form. 
(Allen  a.  Patterson,  3  Seld.,  476;  Adams  a.  liolley,  V&How. 
Pr.  R.,  326.) 

And  the  order  appealed  from  should  be  affirmed,  with  $10 
costs. 


THE  PEOPLE  AND  TAYLOR  a.  THE  MAYOR,  &c.,  OF 
NEW  YORK. 

Supreme  Court,  First  District  ;  Special  Term,  July,  1858. 

Again,  Special  Term,  October,  1858. 
RECEIVER.  —  PLEADING.  —  ACTION  FOE  LANDS,  RENTS,  AND  PROFITS. 

In  an  action  for  lands,  where  the  plaintiff  shows  an  apparent  right,  and  the  party 
in  possession  lias  no  legal  title,  and  the  rents  and  profits  are  in  danger  of  being 
impaired,  a  receiver  may  be  appointed  in  the  first  instance.  But  where  some 
of  the  defendants  in  possession  are  irresponsible,  and  before  the  commencement 
of  the  action  the  rents  and  profits  were  in  danger  of  being  lost,  it  is  no  answer 
to  the  application  for  a  receiver,  that  since  the  commencement  of  the  action  the 
responsible  defendants,  who  clearly  have  no  title,  have  taken  measures  for  their 
collection  and  preservation. 

In  a  complaint  in  an  action  for  lands,  it  is  sufficient  to  allege  that  the  plaintiff  is 
seized  or  possessed  of  some  certain  estate  or  interest  in  the  premises;  that  he  is 
entitled  to  the  possession  of  the  premises,  and  that  the  defendant  unlawfully 
withholds  from  him  the  possession. 

A  complaint  is  not  bad  on  demurrer,  as  not  stating  facts  sufficient  to  constitute  a 
cause  of  action,  if  it  actually  contain  the  elements  of  a  cause  of  action,  however 
inartificially  they  may  be  stated.  On  such  demurrer  it  ft  the  duty  of  the  court 
to  analyze  the  facts  disclosed,  and  if  the  whole  or  any  part  of  them  can  be  re- 
solved into  a  cause  of  action,  the  demurrer  should  be  overruled. 

The  People  of  the  State,  and  certain  individuals  who  were  their  lessees,  united  in 
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bringing  an  action  for  lands.  The  complaint  alleged  that  the  lands  were  owned 
in  fee  by  the  people,  who,  unless  a  lease  thereinafter  described  was  valid,  were 
entitled  to  the  possession ;  that  the  Corporation  of  the  city  of  New  York  had 
taken  possession  of  the  premises,  and  rented  the  same  to  the  other  defendants, 
who,  unless  the  lease  thereinafter  described  was  valid,  wrongfully  withheld 
possession  from  the  People  ;  that  subsequent  to  such  taking  possession,  the 
People  gave  to  the  individual  plaintiffs  a  lease  of  the  lands,  who  under  the 
lease,  if  it  was  valid,  became  entitled  to  the  possession,  but  the  defendants 
wrongfully  withheld  it;  that  the  defendants,  who  were  in  possession,  refused  to 
pay  rents  to  the  plaintiffs,  being  directed  so  to  refuse  by  the  Corporation,  and 
that  they  paid  their  rents  to  the  agents  of  the  Corporation.  The  judgment  de- 
manded was  for  possession,  and  for  rents  and  profits.  The  Corporation  and 
certain  individual  defendants  demurred  jointly,  on  the  grounds  that  the  com- 
plaint did  not  state  facts  sufficient  to  constitute  a  cause  of  action  ;  that  separate 
causes  of  action  were  improperly  joined,  and  were  not  separately  stated  ;  and 
that  the  People  were  not  proper  parties  plaintiff,  but  should  have  been  made 
defendants. 

Held,  1.  That  the  complaint  contained  but  one  cause  of  action — a  claim  for 
possession,  and  for  damages  for  the  withholding  subsequent  to  the  lease. 

2.  The  Corporation  were  not  shown  to  be  in  actual  possession,  and  therefore 
there  was  no  cause  of  action  as  against  them,  though  they  could  not  take  the 
objection  upon  the  joint  demurrer,  there  being  a  cause  of  action  against  the 
other  defendants. 

3.  The  lease  was  not  void  as  a  conveyance  of  land  held  adversely,  for  the 
rule  against  such  conveyances  does  not  operate  to  prohibit  conveyances  of  such 
land  by  the  People  or  public  officers. 

4.  That  a  cause  of  action  was  sufficiently  shown  in  the  individual  plaintiffs 
against  the  individual  defendants,  and  the  demurrer  must  be  overruled. 

The  commissioners  of  the  land-office  are  empowered  by  law  to  lease  lands  of  the 
State  having  improvements.  The  complaint  claiming  title  to  lands  under  such 
lease,  did  not  allege  that  they  had  improvements,  but  alleged  that  the  lease  was 
duly  executed  by  the  commissioners  under  the  authority  of  law  vested  in  them. 
Held,  on  demurrer,  that  it  was  to  be  presumed  that  the  officers  had  not  ex- 
ceeded their  powers,  and  that  the  lands  had  improvements. 

The  claim  for  rents  and  profits  which  the  Code  (§  167)  authorizes  the  plaintiff  to 
set  up  in  an  action  for  lands,  does  not  contemplate  the  specific  amounts  received 
by  the  defendant,  while  in  wrongful  possession,  but  simply  a  recovery  of  dam- 
ages, as  in  trespass  or  as  upon  a  suggestion  for  mesne  profits  in  ejectment,  before 
the  Code. 

I.   July,  1858. — Motion  "by  plaintiff  for  receiver   and   in- 
junction. 

Hutchins,  Stoughton,  and  Van  JSuren,  for  the  plaintifis. 
Busteed,  McKeon^  Noyes,  and  O^Conor,  for  the  defendants. 

DAVIES,  J. — The  facts  charged  in  the  complaint  are  :  That  the 
People  of  the  State  are  the  owners  in  fee  of  certain  premises  in 
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the  city  of  New  York,  lying  on  the  westerly  side  of  that  street, 
between  Yesey  and  Dey  streets,  arid  extend  westerly  about  4iO 
feet: 

That  the  defendants  the  Corporation  of  New  York  have 
taken  possession  thereof,  and  have  rented  the  same  for  market 
and  other  purposes : 

That  the  People  have  made  and  executed  to  the  plaintiffs 
Taylor  and  Brennan  a  lease  for  said  premises  for  one  year  from 
April  24,  1858,  at  an  annual  rent  of  $5000,  payable  quarterly  : 

That  the  defendants  withhold  from  Taylor  and  Brennan  the 
possession  of  the  premises,  and  that  they  are  entitled  to  the  rents 
and  profits  of  the  same  from  April  24,  1858  : 

That  the  tenants  of  the  premises  pay  the  rent  thereof  to  the 
defendants,  and  refuse  to  acknowledge  the  rights  of  the  plaintiffs, 
or  to  pay  them  the  rent  thereof : 

That  a  small  portion  only  of  the  rents  collected  have  been 
paid  into  the  city  treasury,  and  that  the  persons  so  acting  in  the 
collection  of  the  rents  are  pecuniarily  irresponsible,  and  some 
not  authorized  to  act ;  that  the  amount  so  paid  is  annually 
more  than  the  sum  of  forty  thousand  dollars ;  and  that  the 
moneys  are  paid  weekly  : 

That  it  would  be  the  duty  of  the  collector  of  the  city  reve- 
nue to  collect  and  receive  such  rents  if  the  same  really  belonged  to 
the  city,  but  that  the  same  were  collected  by  some  other  persons : 

That  the  comptroller  of  the  city  has  received  but  a  small  por- 
tion, if  any,  of  the  rents  collected ;  that  he  has  stated  that  the 
premises  belong  to  the  State,  and  therefore  that  the  city  has  no 
legal  right  to  collect  and  enforce  payment  of  the  same  ;  and 
that  for  this  reason  he  has  refrained  from  exercising  that  con- 
trol over  the  property  which  he  would  have  done  if  it  belonged 
to  the  city : 

That  the  occupants  of  the  premises  are  men  of  little  or  no 
pecuniary  means;  that  they  pay  their  rent  weekly  in  advance; 
and  that  the  same  is  in  danger  of  being  wholly  lost,  by  reason 
of  their  want  of  means,  and  residence  of  many  of  them  out  of 
the  State : 

That  the  comptroller  has  stated  that  in  his  opinion  a  receiver 
ought  to  be  appointed  to  take  charge  of  and  collect  said  rents, 
and  hold  the  same  for  the  benefit  of  whomsoever  may  be  en- 
titled thereto. 
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On  the  hearing,  other  affidavits  were  read  on  the  part  of  the 
plaintiffs,  showing  that  the  premises  in  controversy  were  out- 
side of  the  400  feet  from  low- water  mark  on  the  North  River  : 

That  the  mayor  of  the  city  concurred  in  the  opinion  of  the 
comptroller  that  the  title  to  the  land  was  in  the  State,  and  not 
in  the  city,  and  that  the  city  had  no  right  to  lease  it  or  use  the 
same. 

On  the  part  of  the  defendants,  the  Corporation,  there  is  pro- 
duced the  affidavit  of  Mr.  Serrell,  city  surveyor,  setting  forth 
that  the  premises  in  question  have  been  reclaimed,  by  the  de- 
fendants the  Corporation,  from  the  North  River,  by  filling  in  the 
same  :  that  such  filling  in  began  in  18-44,  and  was  completed  in 
1853  :  that  since  such  filling  in,  the  defendants,  the  Corpora- 
tion, by  their  officers  and  agents,  have  rented  the  said  premises, 
have  claimed  to  own  the  same,  and  exercised  acts  of  dominion 
over  the  same,  and  received  the  rents  thereof  in  their  owa 
right. 

Mr.  Flagg,  the  comptroller,  states  that  such  filling  was  done 
under  a  claim  of  title  to  the  land  under  water ;  and  that  since 
such  filling,  the  defendants  the  Corporation  have  been  in  actual 
possession  thereof,  claiming  to  own  the  same  in  fee  simple. 

He  further  states,  that  the  rents  of  said  premises  are  being 
collected  by  Robert  A.  Haggerty,  duly  appointed  for  that  pur- 
pose by  the  defendants,  arid  that  the  same  are  being  faithfully 
collected  by  him  and  paid  into  the  city  treasury : 

That  he  has  always  supposed  that  it  was  the  duty  of  said 
Corporation  to  collect  such  rents,  whether  the  title  to  the  said 
premises  was  actually  vested  in  the  defendants  the  Corporation 
or  in  the  State  :  that  he  is  not  of  the  opinion  that  the  appoint- 
ment of  a  receiver  is  necessary  to  protect  either  the  interests  of 
the  State  or  of  the  city :  that  such  rents  are  now  in  due  course 
of  collection,  and  by  proper  persons. 

The  mayor  makes  an  affidavit  expressing  the  same  views. 

The  affidavit  of  Baum  shows  that,  as  clerk  of  the  market 
previous  to  the  commencement  of  this  suit,  he  collected  the 
rents  from  the  premises,  and  paid  them  over  to  the  Corporation. 

The  affidavit  of  Haggerty  shows,  that  since  the  commence- 
ment of  this  suit  he  has  been  appointed,  as  an  officer  of  the 
finance  department  of  the  defendants,  to  collect  said  rents,  and 
has  collected  the  same,  and  paid  them  over  to  the  Corporation. 
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First.  As  to  the  title  of  the  city  to  the  premises  in  question  : 
It  is  conceded  that  they  lie  outside  of  the  400  feet  granted  to 
the  Corporation  by  the  Montgomery  charter.  The  Dongan 
charter  conveyed  to  the  city  the  land  between  high  and  low 
water  mark  all  around  the  island ;  and  the  Montgomery  charter 
(1730)  granted  to  the  Corporation,  on  the  North  River,  a  strip 
of  land  extending  into  the  river  400  feet  from  low-water 
mark. 

In  1798  the  Legislature  passed  an  act  authorizing  the  Cor- 
poration to  lay  out  exterior  streets  on  both  rivers,  of  the  width 
of  seventy  feet ,  and  such  streets  were  to  be  built  at  the  expense 
of  the  owners  of  the  adjoining  lots  fronting  on  the  same,  and 
the  intervening  spaces  were  to  be  filled  up  by  them ;  and  such 
proprietors,  on  filling  up  such  intermediate  spaces  of  ground, 
were  to  become  owners  of  the  same  in  fee  simple. 

In  the  case  of  The  Mayor,  &c.,  a.  Farmer  (5  Sanrff.  /S.  C.  J2., 
16),  the  Superior  Court  held  that  the  proprietors  referred  to  are 
the  grantees  of  the  Corporation,  or  their  assigns,  who  had  re- 
ceived grants  to  the  full  extent  of  the  400  feet  owned  by  the 
Corporation,  and  that  the  intermediate  spaces  were  those  which, 
in  consequence  of  the  irregularity  of  the  shores,  sometimes  in- 
tervened between  the  extremity  of  the  Corporation  grants  and 
the  regular  streets  in  front  of  the  river,  which  the  act  authorized 
to  be  built ;  and  that  these  intervening  spaces  belonged  to  the 
State,  and  were  granted  by  the  State  to  the  adjoining  proprie- 
tors on  the  conditions  expressed  in  the  act. 

This  case  was  taken  to  the  Court  of  Appeals,  and  the  judg- 
ment affirmed  upon  the  grounds  taken  in  the  Superior  Court. 
The  Corporation,  as  the  owner  of  lands  fronting  on  the  river, 
built  West-street  and  filled  up  the  intermediate  spaces,  and  be- 
came therefore  the  owners  in  fee  simple  of  the  lands  extending 
to  the  westerly  side  of  West-street.  There  their  ownership  ter- 
minated, and  that  of  the  people  of  the  State  commenced.  They, 
as  representing  the  crown,  or  former  sovereign,  own  the  bed  of 
all  navigable  rivers  which  have  the  flux  and  reflux  of  the  seas, 
and,  as  such  owners,  have  the  right  to  grant  and  sell  the  same 
without  reference  to  the  owners  of  the  adjacent  uplands;  and 
the  grantee  of  the  crown  or  State  can  build  upon  or  improve 
the  land  so  granted,  so  as  to  cut  off  the  owner  of  the  lands  from 
all  access  to  the  water.  These  points  were  distinctly  ruled  in 


12  ABBOTTS'  PRACTICE  REPORTS. 

The  People  and  Taylor  a.  The  Mayor,  <fec.,  of  New  York. 


the  case  of  Gould  a.  The  Hudson  River  Railroad  Company 
(2  Sdd.,  522). 

By  section  5  of  the  act  of  1798,  it  was  made  lawful  for  the 
Corporation  to  direct  piers  to  be  sunk  and  completed,  in  such 
manner  as  they  might  think  proper,  in  front  of  said  streets  or 
wharves,  at  the  expense  of  the  proprietors  of  the  lots  lying 
opposite  to  the  places  at  which  said  piers  shall  be  sunk.  In 
case  the  proprietors  refused  to  sink  and  build  the  piers,  the 
Corporation  might  do  so,  and  receive  the  wharfage  to  their 
own  use. 

From  the  facts  before  me,  it  appeals  that  the  Corporation 
have  built  a  bulkhead  upon  the  land  of  the  State,  some  400  feet 
west  of  West-street,  and  filled  in  the  intermediate  spaces,  and 
erected  thereon  buildings,  which  are  used  for  market  purposes. 
I  do  not  find  any  title  set  up  to  these  premises  by  the  Corpora- 
tion ;  though  it  seems,  by  the  affidavit  of  Mr.  Serrell,  that,  at 
the  time  of  the  filling,  it  was  done  under  claim  of  title, — upon 
what  ground  we  have  no  information,  and  I  am  greatly  at  a 
loss  to  perceive  any. 

So  little  doubt  has  been  entertained  on  this  subject,  that  the 
present  comptroller,  who  has  large  experience  in  city  affaire, 
and  who  is  not  slack  to  assert  and  maintain  the  rights  and 
interests  of  the  Corporation,  says,  in  his  report  to  the  Common 
Council,  under  date  of  Feb.  6,  1854  :  "In  the  course  of  the  last 
year  or  two,  land  has  been  gained  from  the  North  River,  by 
constructing  a  bulkhead  from  pier  No.  20  to  pier  No.  23,  be- 
tween Yesey  and  Dey  streets,  and  covering  an  area  equal  to 
ninety  full  lots.  A  map  of  this  land,  including  Washington 
Market,  has  been  prepared  by  John  S.  Serrell.  The  new  land 
is  entirely  outside  of  West-street,  which  at  that  point  is  the 
exterior  line  of  the  400  feet  granted  to  the  Corporation  by  the 
charter  of  1730,  usually  called  the  Montgomery  Grant.  The 
bed  of  the  river,  beyond  the  line  of  West-street,  and  of  the  four 
hundred  feet  embraced  in  the  charter,  belongs  to  the  people  of 
the  State  of  New  York ;  and  before  the  land  is  sold  [which  he 
had  recommended  in  his  report],  or  any  erections  made  on  it, 
it  is  advisable  to  have  the  title  settled  by  an  act  of  the  Legis- 
lature." It  would  appear  from  the  affidavit  of  Mr.  Mott,  that 
the  present  mayor  of  the  city  entertained  similar  opinions  as  to 
the  title  of  the  State. 
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The  title  to  the  premises  in  question  would  seem  therefore  to 
be,  free  of  all  doubt,  in  the  people  of  this  State  :  it  has  been  so 
decided  by  the  highest  court  of  the  State,  so  recognized  by  the 
chief  officers  of  the  Corporation,  and  particularly  the  comptroller, 
•whose  especial  duty  it  is  to  look  after  the  property  of  the  Cor- 
poration. It  is  so  averred  in  the  complaint ;  and  I  have  looked 
in  vain,  in  the  papers  put  in  to  oppose  this  motion,  for  any  denial 
of  the  title  of  the  State,  or  any  averment  that  the  title  is  in  the 
Corporation. 

As  to  the  appointment  of  a  receiver.  This  court,  by  sec.  244, 
subdiv.  1,  of  the  Code,  is  authorized  to  appoint  a  receiver  before 
judgment  on  the  application  of  either  party,  when  he  establishes 
an  apparent  right  to  property  which  is  the  subject  of  the  action, 
and  which  is  in  the  possession  of  the  adverse  party,  and  the  prop- 
erty, or  its  rents  and  profits,  are  in  danger  of  being  lost,  or  ma- 
terially injured  or  impaired. 

Edwards,  in  his  able  work  on  Receivers  (ed.  of  1857,  p.  18), 
says  :  "  What  is  here  meant  by  '  establishes  an  apparent  right' 
is  riot  very  clear,  when  connected  with  an  action  before  judg- 
ment. It  is  probable  the  use  of  a  well-known  term — -prima 
facie  right — is  what  is  intended,  and  ought  to  have  been  the 
phrase." 

It  is  undeniable  that  in  this  case  the  plaintiffs  have  established 
an  apparent  or  prima  facie  right  to  the  property  the  subject  of 
the  action. 

It  seems  to  be  the  well-settled  rule,  that  where  the  right  is  clear, 
and  the  party  in  possession  has  no  legal  title,  to  appoint  a  re- 
ceiver in  the  first  instance.  Such  was  the  case  of  Stillwell  a. 
Wilkins  (6  Mad.  Ch.  J?.,  49) ;  and  on  appeal  to  Lord  Eldon,  he 
affirmed  the  appointment.  The  case  of  Lancashire  a.  Lanca- 
shire (9  Heaven,  120)  is  an  authority  for  the  position,  that  when 
the  legal  title  is  clear,  or  it  is  admitted,  a  receiver  will  be  ap- 
pointed. 

In  Fingal  a.  Blake  (2  Molloy,  50),  a  receiver  was  appointed 
to  take  the  possession  of  property  from  the  heir-at-law,  at  the 
instance  of  a  party  claiming  as  devisee  in  trust  under  a  will. 
In  that  case  the  court  was  satisfied  upon  the  merits,  that  the 
heir  was  shut  out  from  the  inheritance,  and  therefore  a  tres- 
passer. 

In  Cole  a.  O'Neill  (3  Nd.  Ch.  Dec.,  174),  the  chancellor  says, 
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in  a  case  somewhat  analogous  to  this,  "  This  is  not  a  case,  there- 
fore, where  a  receiver  is  put  upon  property  against  the  legal 
title.  But  it  is  a  case  in  which  the  plaintiff  shows  an  equitable 
title  to  a  part  of  the  property,  and  a  legal  and  equitable  title  to 
another  part,  in  which  the  defendant  upon  the  case,  as  it  now 
stands,  makes  out  no  title,  legal  or  equitable,  and  in  which  the 
preservation  of  the  property  requires  that  it  should  be  taken 
under  the  control  of  the  court." 

In  that  case,  as  in  this,  there  was  a  large  number  of  tenants 
of  the  property  in  dispute,  and  litigation  with  them  was  an- 
ticipated. 

Upon  these  principles,  therefore,  this  court  would  be  justified 
in  granting  the  motion  for  the  appointment  of  a  receiver.  But 
under  the  Code  the  authority  is  expressly  given — where  the 
plaintiff,  as  in  this  case,  establishes  an  apparent  right  to  the 
property  under  controversy,  and  the  property,  or  its  rents  and 
profits,  are  in  danger  of  being  lost,  or  materially  injured  or  im- 
paired— to  appoint  a  receiver. 

In  the  present  case  it  is  averred,  and  not  denied,  that  the 
premises  are  in  the  occupancy  of  the  defendants  other  than  the 
Corporation  ;  that  many  of  them  are  irresponsible  and  live  out 
of  the  State ;  and  it  is  quite  apparent  to  me  that,  up  to  the  time 
of  the  commencement  of  this  suit,  the  city  actually  received,  if 
any,  but  a  small  portion  of  the  rents  actually  accruing  from  the 
premises.  I  think  I  cannot  regard  what  has  been  done  by  the 
mayor  and  comptroller  since  this  suit  was  instituted — to  insure 
a  more  faithful  collection  of  these  rents,  and  application  and  pay- 
ment of  them  to  the  Corporation — however  commendable,  as  an 
answer  to  this  application.  Before  this  suit  was  instituted,  it  is 
undeniable  that  the  rents  and  profits  of  the  premises  were  Jost, 
or  certainly  greatly  injured  or  impaired.  And  I  cannot  resist 
the  conviction  that  an  attempt  at  the  collection  of  the  same  by 
the  defendants  the  Corporation,  under  the  circumstances,  must 
greatly  impair  and  injure  them,  if  it  does  not  result  in  a  con- 
siderable loss. 

The  chief  officer  of  the  city,  and  its  chief  financial  officer, 
have  united  in  the  opinion  that  the  Corporation  have  no  title 
to  these  premises,  and  in  that  view  this  court  concurs.  "With 
this  known  and  authentic  declaration  of  wrant  of  title  in  the 
Corporation,  it  is  not  to  be  supposed  that  these  tenants,  the  other 
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defendants,  will  voluntarily  or  willingly  pay  their  rents  to  the 
Corporation  or  its  agents,  whose  chief  officers  declare  they  have 
no  legal  right  to  receive  them.  On  the  contrary,  they  will 
withhold  them  :  litigation  must  ensue ;  and  if  they  are  not  in 
danger  of  being  wholly  lost  to  the  city  or  the  State,  or  the 
lessees  of  the  latter,  they  must  be  to  some  extent  greatly  injured 
and  impaired. 

A  receiver  unites  in  himself  the  title  of  the  State,  of  the  Cor- 
poration, and  the  lessees  of  the  State ;  and  to  him  the  tenants 
must  pay  the  rents  without  demur  or  loss  to  any  of  the  parties 
in  interest. 

It  is  so  clearly  for  the  interest  of  all  concerned  that  a  receiver 
should  be  appointed  to  hold  the  funds  for  the  party  ultimately 
adjudged  entitled  to  them,  that  I  entertain  no  doubt  of  my  duty 
in  the  premises.  The  case  being  novel  and  important,  I  have 
consulted  with  two  of  my  colleagues  of  this  judicial  district,  who 
concur  with  me  in  the  result  at  which  I  have  arrived. 

An  order  will  therefore  be  entered  appointing  Cyrus  Curtiss, 
Esq.,  receiver  of  the  rents  and  profits  of  the  premises  the  sub- 
ject of  this  action,  with  authority  to  let  the  same  from  time  to 
time,  not  over  six  months,  and  to  collect  the  rents  of  said 
premises  which  have  accrued  since  the  commencement  of  this 
suit ;  that  the  defendants,  and  all  persons  in  possession  of  said 
premises,  render  their  attorn  to  said  receiver,  and  that  he  be 
let  into  the  possession  thereof;  that  said  receiver  give  bonds 
for  the  faithful  performance  of  his  duties,  with  two  sureties  in 
the  sum  of  twenty  thousand  dollars ;  and  that  he  deposit  all 
moneys  received  by  him  from  time  to  time,  when  the  amount 
shall  equal  the  sum  of  five  thousand  dollars,  with  the  United 
States  Trust  Company. 

II.  October,  1858. — Demurrer  to  complaint. 

W.  Hutching  and  E.  W.  Stoughton,  for  plaintiffs. 

Chas.  CP  Conor,  Wm.  C.  Noyes,  and  R,  Busteed,  for  defend- 
ants. 

SUTHERLAND,  J. — Before  the  Code,  when  actions  had  names, 
this  action  would  have  been  called,  An  action  of  ejectment  to 
recover  the  possession  of  certain  real  estate  in  the  city  of  New 
York. 


16  ABBOTTS'  PRACTICE  EEPOETS. 

The  People  and  Taylor  a.  The  Mayor,  <fec.,  of  New  York. 

The  Corporation  of  the  city  of  New  York,  and  about  one 
hundred  and  sixty  of  the  other  defendants?t/c»m^y  demur  to  the 
complaint  on  the  following  grounds : 

First.  That  it  does  not  contain  facts  sufficient  to  constitute  a 
cause  of  action. 

Secondly.  That  three  separate  and  distinct  causes  of  action  are 
improperly  joined — to  wit : 

1st.  A  cause  of  action  by  the  People  for  improvident  and  un- 
lawful management  of  property  by  the  city  Corporation  ; 

2d.  An  ejectment  by  the  People,  with  a  claim  for  damages  ; 

3d.  A  like  claim  by  Taylor  and  Brennan. 

Thirdly.  That  said  three  causes  of  action  are  not  separately 
stated. 

Fourthly.  That  there  is  a  defect  of  parties  plaintiffs  by  the 
improper  joinder  of  Taylor  and  Brennan,  as  plaintiffs,  with  the 
People, — who,  being  claimants  adverse  to  the  People,  should  be 
defendants. 

The  defendants,  William  II.  Taylor  and  a  few  others,  sepa- 
rately demur  to  the  complaint  on  the  following  grounds : 

First.  That  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  on  behalf  of  the  People  ; 

Secondly.  That  there  is  a  defect  of  parties  by  the  improper 
joinder  of  Taylor  and  Brennan  with  the  People. 

As  was  pertinently  said  on  the  argument,  "  the  complaint  is 
essentially  a  pleading  under  the  Code ;  it  is  without  form." 

Two  sets  of  plaintiffs,  by  different  attorneys — the  People  of  the 
State  by  Lyman  Tremain,  their  Attorney-general,  and  Taylor 
and  Brennan  by  Messrs.  Slosson  and  Hutchins,  their  attor- 
neys— come  into  court,  and  in  the  same  complaint  say  that  the 
defendants  unlawfully  withhold  the  possession  of  certain  prem- 
ises in  the  city  of  New  York,  either  from  the  People  or  from 
Taylor  and  Brennan  ;  and,  with  other  relief  asked  for,  ask  that 
the  defendants  "may  be  adjudged  to  render  possession  of  said 
premises  to  the  plaintiffs,  or  to  such  of  them  as  shall  be  declared 
entitled  thereto  j  and  to  pay  to  them,  jointly  or  severally ,  the 
sum  of  one  hundred  thousand  dollars  for  the  rents,  issues,  and 
profits  of  said  premises,  whilst  the  same  have  been  unlawfully 
withheld  from  the  said  plaintiffs." 

The  facts  stated  in  the  complaint  to  show  a  right  to  the  pos- 
session, or  a  right  of  entry,  in  either  the  People  or  in  Taylor 
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and  Breiman ;  and  to  a  judgment,  that  either  the  People  of  the 
State  or  Taylor  and  Brennan  recover  the  possession,  with  dam- 
ages for  the  rents  and  profits,  &c.,  are  substantially  as  follows : 

That  the  People  of  the  State  are  now,  and  have  been  for  many 
years,  owners  in  fee  of  the  premises,  and  are  legally  entitled  to 
the  rents,  issues,  and  profits  thereof  up  to  the  1st  May  (year  not 
specified),  and  to  the  possession  thereof  since,  unless  a  certain 
lease  thereof  to  Taylor  and  Brennan  (afterwards  particularly  de- 
scribed in  the  complaint,  and  a  copy  of  which  is  annexed  there- 
to), be  held  valid :  that  the  mayor,  aldermen,  &c.,  of  the  city 
of  New  York  have  taken  possession  of  the  premises,  and  through 
their  agents  rented  the  same,  or  the  greater  portion  thereof,  for 
market  and  other  purposes,  to  the  other  defendants  in  the  action  ; 
and  unless  said  lease  be  held  valid,  withhold  from  the  plaintiffs 
the  People  of  the  State  the  possession  thereof,  to  their  great 
damage  and  injury :  that  the  commissioners  of  the  land-ofiicek 
on  behalf  of  the  People  of  the  State,  by  virtue  of  the  authority 
vested  in  them  by  law,  executed  and  delivered  to  Taylor  and 
Brennan  a  lease  of  the  premises  for  one  year  from  the  24th  day 
of  April,  1858,  at  the  yearly  rent  of  five  thousand  dollars,  paya- 
ble quarterly  in  advance :  that  under  this  lease,  if  the  same  be 
held  valid,  Taylor  and  Brennan  became  lawfully  possessed  of 
the  premises  on  the  first  day  of  May  preceding  the  commence- 
ment of  the  action  (May,  1858) :  that  Taylor  and  Brennan  being 
so  possessed  of  the  premises,  the  mayor,  &c.,  claiming  to  own 
said  premises,  have  taken  possession  thereof  as  aforesaid,  and 
through  their  agents  have  rented  the  same  to  the  other  defend- 
ants, who  wrongfully  withhold  from  Taylor  and  Brennan  the 
possession  of  the  premises,  to  their  great  damage  and  injury : 
that  Taylor  and  Brennan  are  legally  entitled  to  the  possession  of 
said  premises  under  the  lease,  and  to  the  rents  and  profits 
thereof  since  the  first  day  of  May,  1858 :  that  the  parties  now 
in  the  actual  possession  of  the  premises  claim  to  hold  as  lessees, 
or  by  permit  of  the  mayor,  &c.,  and  have  been  directed  by  the 
agents  of  the  city  not  to  deliver  possession  thereof  to  the  said 
plaintiffs,  or  to  pay  to  them  the  rents  thereof,  but  to  pay  the  same 
to  the  agents  of  the  city :  that  the  tenants  refuse  to  acknowl- 
edge the  right  of  the  plaintiffs,  or  to  pay  them  the  rent,  but  pay 
the  rent  to  those  who  act,  or  claim  to  act,  as  the  agents  of  the  city 
to  receive  the  same :  that  the  occupants  of  the  premises  pay, 
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and  for  several  years  preceding  the  commencement  of  the  action 
had  paid  in  the  aggregate,  for  the  use  of  the  premises,  the  sum 
of  forty  thousand  dollars  annually. 

These  appear  to  be  all  the  allegations  in  the  complaint  bearing 
on  the  question  of  the  right  of  possession,  or  to  damages  for  the 
withholding  the  possession,  or  to  the  rents,  issues,  and  profits. 

There  are  other  allegations  in  the  complaint ; — as  to  the  loose 
and  improvident  manner  in  which  the  rents  of  the  premises  had 
been  collected  and  payed  over ;  the  pecuniary  irresponsibility 
and  want  of  authority  of  persons  professing  to  act  for  the  city  in 
the  collection  of  the  rents  ;  the  danger  that  the  rents  will  be  lost 
by  the  city  and  by  the  plaintiffs ;  the  duty  of  Mr.  Flagg,  the 
city  comptroller,  to  collect  the  rents,  if  they  belonged  to  the 
city,  and  his  refraining  from  collecting  the  same,  because  he 
believed  that  the  premises  belong  to  the  State,  and  that  the  city 
had  no  legal  right  to  such  rents  ^  the  non-residence  and  want  of 
pecuniary  means  of  many  of  the  defendants,  &c.  But  these  last 
allegations  appear  to  have  been  made  for  the  purpose  of  ob- 
taining the  temporary  injunction  restraining  the  city  corpora- 
tion from  collecting  the  rents,  and  the  receiver  to  take  charge  of 
the  premises  and  collect  the  rents,  and  the  general  relief  asked 
for  in  the  complaint. 

From  the  wreck  of  forms  effected  by  the  Code,  and  the  al- 
ternating cases,  strange  mixture  of  allegations  of  fiction  and 
fact,  alternative  judgment,  and  confused  union  of  legal  and 
equitable  relief  presented  and  asked  for  by  the  two  sets  of 
plaintiffs  in  this  complaint,  I  have  diligently  and  patiently  tried 
to  pick  out  one  good  cause  of  action,  in  behalf  of  either  the  Peo- 
ple or  of  Taylor  and  Brennan  against  either  the  city  corporation, 
or  the  tenants  alleged  by  the  complaint  to  be  in  the  actual  oc- 
cupation of  the  premises.  I  say  allegations  of  fiction  and  of 
fact  in  the  complaint ;  for  it  is  evident  that  the  allegations  of 
actual  possession  by  the  People  of  the  State  and  by  Taylor  and 
Brennan,  and  of  actual  ouster  by  the  mayor,  &c.,  actually  or 
inferentially  alleged  in  the  complaint,  were  inserted  therein 
under  the  mistaken  impression,  countenanced  by  a  few  reported 
cases  since  the  Code,  that  the  fictitious  (in  most  cases)  allegations 
of  actual  possession  by  the  plaintiffs  on  a  certain  day,  and  of 
entry  and  ouster 'thereafter  by  the  defendants,  retained  by  the 
Revised  Statutes  out  of  the  old  fictions  of  the  action  of  eject- 
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merit,  had  also  been  preserved  by  the  Code.  (See  Ensign  a. 
Sherman,  13  How.  Pr.  R.,  35  ;  Warner  a.  Nelligar,  12  Ib.,  402.) 
But  the  first  of  these  cases  was  reversed  by  the  general  term  in 
the  second  district  (l4:ITow.  Pr.  R.,  439),  and  I  suppose  it  may  be 
said  to  be  pretty  \vell  settled  now,  that  in  an  action  to  recover  the 
possession  of  real  estate  under  the  Code,  it  is  only  necessary  for 
the  plaintiff  to  allege  in  his  complaint  that  he  is  seized  or  pos- 
sessed of  some  certain  estate  or  interest  in  the  premises ;  that 
he  is  entitled  to  the  possession  of  the  premises ;  and  that  the  de- 
fendant unlawfully  withholds  from  him  the  possession  thereof. 
(Walter  a.  Lock  wood,  23  Barb.,  228  ;  Sanders  a.  Leavy,  16 
How.  Pr.  R.,  312.) 

It  is  not  good  cause  of  demurrer  that  there  are  too  many 
plaintiffs  or  too  many  defendants.  (Peabody  a.  Washington 
County  Insurance  Company,  20  Barb.,  340  ;  12  How.  Pr.  R., 
134  ;  1  Abbotts'  Pr.  It.,  82  ;  Code,  §  144.) 

Nor  is  it  good  cause  of  demurrer,  that  the  plaintiff  asks  in  his 
complaint  for  more  than  it  shows  he  is  entitled  to ;  for  relief 
that  he  is  not  entitled  to ;  or  for  further  relief  than  he  is  en- 
titled to. 

Nor  is  the  insertion  in  the  complaint  of  redundant  or  imper- 
tinent matter,  or  of  irrelevant  or  unmeaning  verbiage,  cause  of 
demurrer. 

If  I  understand  the  Code,  and  the  tenor  and  spirit  of  the 
decisions  under  the  Code,  the  plaintiff  may  present  in  his  com- 
plaint a  mass  of  heterogeneous  facts,  and  a  volume  of  unmean- 
ing words,  and  any  number  of  prayers  for  the  most  various  and 
inconsistent  relief;  and  none  of  these  defects  can  be  reached  by 
demurrer,  provided  the  complaint  contains,  no  matter  in  what 
state  of  disorganization,  the  elementary  constituents  of  a  good 
cause  of  action.  (Watson  a.  Hesson,  1  Duer,  242  ;  Smith  a. 
Gunning,  2  Sand/.,  702  ;  Richards  a.  Edich,  17  Barb.,  260 ; 
Hammond  a.  Hudson  River  Iron  &  Mining  Company,  20  Barb., 
386  ;  11  How.  Pr.  R.,  218.) 

On  demurrer  to  such  a  complaint,  on  the  ground  that  it  con- 
tains no  cause  of  action,  it  is  the  duty  of  the  court  to  uncover 
the  mass  of  heterogeneous  facts,  and  to  sort  out  and  to  arrange 
them  ;  and  if  it  is  found  that  any  lot  or  parcel  of  them,  when 
arranged  and  placed  together,  will  stand  alone,  as  a  cause  of  ac- 
tion, it  is  the  duty  of  the  court  to  overrule  the  demurrer. 
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I  do  not  think  the  theory  of  the  complaint  in  this  case  is 
more  than  one  cause  of  action  :  that  cause  of  action  is  to  re- 
cover the  possession  of  the  premises,  and  the  rents  and  profits 
as  damages  for  the  withholding  the  same. 

The  plaintiffs  are  evidently  in  doubt  which  of  them  has  the 
right  to  the  possession  and  to  such  damages ;  but  I  do  not  think 
that  the  theory  of  their  complaint  is,  that  if  it  should  turn  out 
that  Taylor  and  Brenuan  were  entitled  to  recover  the  possession, 
and  damages  for  the  rents  and  profits  of  the  same  since  the  ex- 
ecution of  the  lease  to  them,  that  the  People  of  the  State  also 
claim,  and  will  be  entitled  to  recover  in  this  action,  damages 
for  the  rents  and  profits  prior  to  the  execution  of  the  lease  to 
Taylor  and  Brennan. 

Such  claims  on  the  part  of  Taylor  and  Brennan  for  the  pos- 
session, and  damages  for  the  rents  and  profits  since  the  accruing 
of  their  right  of  entry,  and  on  the  part  of  the  People  of  the 
State  against  either  the  city  corporation  or  the  tenants  in  pos- 
session, or  jointly  against  both,  for  damages  for  the  rents  and 
profits  prior  to  the  accruing  of  Taylor  and  Brennan's  title,  could 
not  be  united  in  the  same  action  before  the  Code  ;  and  it  would 
appear  that  they  cannot  be  since  the  Code.  (Leland  a.  Towsey, 
6  Hill,  328 ;  Ainslie  a.  The  Mayor,  &c.,  1  Barb.,  169  ;  Tomp- 
kins  a.  White,  8  Ilow.  Pr.  j??.,  520  ;  Yan  Home  a.  Everson, 
13  Barb.,  531.) 

It  would  appear  from  the  complaint  in  this  case,  that  because 
section  167  of  the  Code,  in  speaking  of  causes  of  action  which 
might  be  joined,  specifies  claims  to  recover  real  property, 
"  with  or  without  damages  for  the  withholding  thereof,  and  the 
rents  and  profits  of  the  same"  that  the  plaintiffs  supposed  that 
either  the  People  or  Taylor  and  Brennan  could  recover  in  this 
action,  with  the  possession  of  the  premises,  the  specific  rents, 
paid  or  payable  by  the  tenants  in  possession  to  the  city  corpo- 
ration as  their  landlord  ;  in  other  words,  that  by  the  Code,  while 
the  action  for  the  possession  proceeded  on  the  idea  that  the  de- 
fendant was  a  trespasser,  that  the  claim  for  the  rents,  &c.,  in 
the  same  cause  of  action  could  proceed  on  the  idea  that  he  was 
a  tenant  of  the  plaintiff;  and  that  thus  the  defendant  could  be 
treated  as  both  a  tenant  and  a  trespasser  in  stating  the  same 
cause  of  action.  From  this  idea  probably  proceeded  the  plain- 
tiff's allegations  in  the  complaint,  going  to  show  that  there  was 
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danger  of  the  rents  being  lost;  of  improvident  and  careless 
management  in  the  collection  of  the  rents ;  of  doubts  of  Mr. 
Flagg  as  to  the  title,  &c. ;  the  prayer  for  an  injunction  and  a 
receiver  ; — which  have  added  so  much  to  the  confusion  of  the 
complaint. 

But  I  suppose  the  Code  cannot  justly  be  charged  with  the 
absurdity  the  complaint  would  appear  to  assume.  I  suppose 
that  in  an  action  under  the  Code  to  recover  the  possession  of 
real  estate,  the  further  claim  and  proceeding  allowed  in  the  ac- 
tion to  recover  the  rents  and  profits,  &c.,  are  also  allowed  against 
the  defendant  as  a  trespasser ;  in  other  words,  that  they  are 
allowed  as  a  substitute  for  the  action  of  trespass,  and  the  sug- 
gestion on  the  record  for  the  mesne  profits,  before  the  Code. 
(Tompkins  a.  White,  supra.} 

In  such  action  for  the  possession,  or  in  a  separate  and  inde- 
pendent action  for  the  mesne  profits  against  the  landlord  or 
the  tenant,  or  both  jointly,  which  probably  could  be  brought 
now  as  well  as  before  the  Code  (see  case  in  6  Hill,  supra),  the 
plaintiff  would  be  entitled  to  recover  as  damages  what  he  could 
prove  the  premises  were  reasonably  worth  annually ;  and  not, 
as  a  matter  of  course,  the  specific  amount  of  annual  rent  which 
the  tenant  had  paid  or  agreed  to  pay,  or  the  landlord  had  re- 
ceived or  agreed  to  receive. 

Upon  the  whole,  although  I  at  first  thought  the  complaint  in 
this  case  was  intended  to  contain  a  separate  and  independent 
cause  of  action  on  the  part  of  the  People  for  the  rents  and 
profits  prior  to  the  execution  of  the  lease  to  Taylor  and  Bren- 
nan,  yet  upon  further  examination  I  think  it  was  not  intended 
to  contain  any  claim  for  rents  and  profits  as  damages  for  with- 
holding the  possession,  or  otherwise,  except  as  incident  to  the 
claim  and  right  to  recover  the  possession. 

There  is,  therefore,  not  more  than  one  cause  of  action  in  the 
complaint. 

Are  there  facts  in  the  complaint  sufficient  to  constitute  one 
cause  of  action,  by  either  the  People  of  the  State  or  by  Taylor 
and  Brennan,  against  either  the  city  corporation  or  the  other 
defendants,  the  tenants  in  the  actual  occupation  of  the  premises, 
for  the  recovery  of  the  same,  with  or  without  damages  for  the 
withholding  thereof? 
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This  is  the  question,  and  I  think  the  only  question  on  these 
demurrers. 

It  is  very  clear  that  there  is  no  cause  of  action,  by  either  the 
People  or  by  Taylor  and  Brennan,  against  the  city  corporation 
for  withholding  the  premises,  &c.,  stated  in  the  complaint. 

The  complaint  shows  that  the  Corporation  does  not  withhold 
the  possession  of  the  premises ;  but  that  the  tenants  in  the  ac- 
tual occupation,  the  other  defendants,  do. 

The  complaint  showing  that  the  premises  in  question  were 
actually  occupied  by  the  tenants  of  the  city  corporation,  it 
shows  that  the  plaintiffs  had  no  right  to  make  the  city  corpora- 
tion a  defendant  in  an  action  to  recover  the  possession  of  the 
same. 

The  rule  of  the  Revised  Statutes,  that  in  such  a  case  the 
tenants  in  the  actual  occupation  should  alone  be  made  defend- 
ants, has  not  been  altered  by  the  Code.  (Champlain  and  St. 
Lawrence  Railroad  Company  a.  Valentine,  19  Barb.,  484-493  ; 
Van  Home  a.  Everson,  13  Ib.,  526  ;  Fosgate  a.  Herkimer  Man- 
ufacturing Company,  9  Ib.,  287  ;  Van  SantvoonVs  Plead.,  2  ed., 
176,  177,  1T8,  n.  (1) ;  Shaver  a.  McGraw,  12  Wend.,  558 ;  Put- 
nam a.  Van  Bensen,  7  How.  Pr.  R.,  31.) 

Had  the  city  corporation  demurred  separately  in  this  case, 
on  the  ground  that  there  was  no  cause  of  action  stated  in  the 
complaint  against  it,  I  should  have  sustained  the  demurrer;  but 
the  demurrer  being  a  joint  demurrer  by  the  Corporation  and 
most  of  the  other  defendants,  the  demurrer  must  be  overruled, 
if  the  complaint  shows  a  cause  of  action,  by  the  People  or  by 
Taylor  and  Brennan,  against  such  other  defendants.  (Eldridge  a. 
Bell,  12  How.  Pr.  7?.,  549 ;  Phillips  a.  Northrop,  Ib.,  17 ;  Brown- 
son  a.  Gifford,  8  Ib.,  392 ;  Van  Santvoord's  Plead.,  671.) 

We  have  arrived  then  at  this  question  on  these  demurrers : 
Does  the  complaint  show  a  cause  of  action,  by  either  the  People  of 
the  State  or  Taylor  and  Brennan,  against  the  defendants  who  are 
alleged  to  be  in  the  actual  occupation  of  the  premises  as  tenants 
of  the  city  corporation  ? 

On  the  theory  which  evidently  dictated  the  complaint,  I 
think  it  does  not.  It  is  evident  that  the  complaint  assumes  that 
the  rule,  that  a  conveyance  of  lands  held  adversely  is  void,  and 
gives  no  right  of  entry  to  the  grantee,  applied  to  conveyances  by 


NEW-YORK.  23 


The  People  and  Taylor  a.  The  Mayor,  <fec.,  of  New  York. 

the  People  of  the  State.  Hence  the  two  sets  of  plaintiffs,  the 
alternative  prayer  for  judgment,  and  some  of  the  other  peculi- 
arities of  this  complaint.  The  complaint  was  evidently  intended 
to  meet  the  plea  of  adverse  possession  at  the  time  of  the  exe- 
cution of  the  lease  to  Taylor  and  Brennan,  which  it  was  sup- 
posed the  defendants  could  or  might  set  up.  This,  by  the  Re- 
vised Statutes,  could  be  done  by  naming  the  grantor  and  grantee 
as  plaintiffs  in  different  counts  (Ely  a.  Ballantine,  7  Wend.,  470) ; 
but  I  suppose  that  this  privilege  of  fiction  has  fallen  before  the 
realities  of  the  Code,  and  that  now,  by  the  Code,  the  action 
must  be  brought  in  the  name  of  the  real  party  in  interest.  (Code^ 

§3.) 

The  Code  supposes  that  the  plaintiff  knows  both  the  law  and 
the  facts  of  his  case,  so  as  to  be  able  to  verify  it  by  his  oath, 
and  does  not  permit  him  to  speculate,  by  stating  the  case,  or  his 
case,  in  different  ways  in  different  counts  ;  and  I  do  not  think 
it  intended  to  make  an  action  for  the  recovery  of  real  prop- 
erty an  exception. 

If  it  were  the  law,  as  the  plaintiffs  appear  to  have  assumed, 
that  a  conveyance  by  the  People  of  the  State  of  lands  held  ad- 
versely is  void,  I  should  not  be  able  to  find  any  cause  of  action 
whatever  in  the  complaint ;  for  the  complaint,  while  it  alleges 
title  in  the  People,  the  execution  of  the  lease  to  Taylor  and 
Brennan,  and  their  right  to  the  possession  without  qualification 
or  condition,  also  contains  other  allegations  of  fact,  from  which 
it  would  appear  that  when  the  lease  to  Taylor  and  Brennan 
was  executed,  the  premises  were  actually  held  and  occupied  by 
the  tenants  of  the  city,  claiming  under  title  adverse  to  that  of 
the  State ;  and  these  contradictory  allegations,  in  effect,  in  stat- 
ing one  and  the  same  cause  of  action — the  first  showing  a  right 
in  Taylor  and  Brennan  to  bring  the  action,  and  the  second  show- 
ing the  lease  to  Taylor  and  Brennan  void,  and  therefore  show- 
ing a  right  in  the  People  of  the  State  to  bring  the  action — would 
neutralize  each  other,  and  probably  leave  the  complaint  with- 
out any  cause  of  action  certainly  and  sufficiently  stated,  in 
either  the  People  or  in  Taylor  and  Brennan. 

But  the  complaint  was  plainly  dictated  under  an  error  as  to 
the  law. 

Neither  the  common-law  rule  or  the  statute,  making  convey- 
ances of  land  held  adversely  void  as  to  the  party  in  possession, 
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applies  to  conveyances  by  the  People  of  the  State,  or  by  public 
officers  duly  authorized.  Such  conveyances  are  not  within  the 
reason  of  the  common-law  rule  or  of  the  statute ;  and  strictly, 
there  can  be  no  adverse  possession  as  against  the  People — the 
People  of  the  State  cannot  be  disseized.  (Jackson  a.  Gumaer, 
2  6W.,  552  ;  Allen  a.  Hoyt,  Kirbtfs  R.,  221  ;  Barney  a. 
Cutler,  1  Hoofs  R.,  489,  491 ;  La  Frombois  a.  Jackson,  8  Cow., 
589.) 

It  follows,  that  the  lease  to  Taylor  and  Brennan  was  valid, 
and  gave  them  a  right  of  entry,  although  the  premises  at  the 
time  were  actually  held  and  occupied  under  a  title  hostile  to  the 
title  of  the  State ;  and  having  the  right  of  entry,  Taylor  and 
Brennan  could  bring  their  action  to  recover  the  possession  of 
the  same,  and  the  rents  and  profits  since  the  execution  of  the 
lease  as  damages,  &c.  The  complaint  contains  this  cause  of 
action  on  the  part  of  Taylor  and  Brennan  alone,  against  the  de- 
fendants, the  tenants  in  the  actual  occupation  of  the  premises, 
alone;  but  this  is  sufficient  to  save  the  complaint,  on  this  joint 
demurrer,  by  the  city  corporation  and  the  other  defendants. 
The  plaintiifs  must  therefore  have  judgment  on  the  demurrer, 
with  liberty  to  the  defendants,  or  such  of  them  as  have  not  an- 
swered, to  answer  in  twenty  days  on  payment  of  costs. 

In  arriving  at  this  conclusion,  I  have  assumed  that  it  suffi- 
ciently appears  that  the  commissioners  of  the  land-office  were 
authorized  to  execute  the  lease  to  Taylor  and  Brennan. 

By  Laws  of  1819  (p.  300,  §3),  the  commissioners  of  the  land- 
office  may  lease,  for  a  term  not  exceeding  one  year,  any  lands 
belonging  to  the  State,  having  improvements  on  them.  It  is 
not  alleged  in  the  complaint  that  the  premises  leased  to  Taylor 
and  Brennan  had  improvements  on  them ;  but  it  is  alleged  that 
the  lease  was  duly  executed  by  the  commissioners  under  the 
authority  by  law  vested  in  them,  and  as  public  officers  are  to  be 
presumed  to  do  their  duty,  and  to  act  within  the  powers  given 
them  by  law,  unless  the  contrary  appears.  I  think  it  sufficiently 
appeal's  that  the  commissioners  had  power  to  execute  the  lease  to 
Taylor  and  Brennan. 
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GREEN  a.  THE  MAYOR,  &c.,  OF  THE  CITY  OF 
NEW  YORK. 

New  York  Common  Pleas  /  General  Term,  December,  1858. 

ACTION  AGAINST  MUNICIPAL  CORPORATION. — SALARIES. — DUTY 
AND  POWER  OF  TAXATION. 

An  action  lies  against  the  Corporation  of  the  city  of  New  York  to  compel  them 
to  pay  an  expense  incurred  pursuant  to  statute — e.  g.,  the  salary  of  a  district- 
court  justice — although  they  have  no  fund  appropriated  by  law  to  that  pur- 
pose, if  they  have  funds,  or  means  of  raising  funds,  appropriated  generally  to 
"  such  expenses  as  they  may  be  put  to  by  law." 

The  provisions  of  the  charters  of  1830,  1849,  and  1857,  restricting  the  applica- 
tion of  the  funds  of  the  Corporation  to  the  purposes  for  which  appropriations 
have  first  been  duly  made,  are  designed  merely  to  prevent  usurpations,  im- 
providences, or  dishonesties  in  the  officers  of  the  Corporation  ;  but  cannot  have 
the  effect  to  defeat  the  operation  of  a  subsequent  statute  increasing  certain 
expenses  of  the  Corporation. 

Appeal  from  judgment  of  a  district  court. 

This  action  was  brought 'by  the  plaintiff,  who  was  a  justice  of 
one  of  the  district  courts  in  the  city  of  New  York,  to  recover 
his  salary  as  such  officer.  In  a  former  action  brought  in  the 
New  York  Common  Pleas  upon  the  same  facts  the  defendants 
had  answered,  and  the  plaintiff's  demurrer  to  the  answer  had 
been  overruled.  (See  the  proceedings  reported  5  Ante,  503.) 
In  the  present  action,  wrhich  was  brought  in  a  district  court,  the 
plaintiff  had  judgment,  from  which  the  defendants  now  appealed. 

A.  R.  Lawrence,  jr.,  for  the  appellants. — I.  The  facts  set 
forth  in  the  answer  constitute  a  perfect  defence.  (1  Laws  of 
1857,  TOT.)  1.  The  respondents  are  the  creatures  of  statute, 
and  can  only  act  in  the  manner  prescribed  thereby.  (Boon  a. 
City  of  Utica,  2  Barb.,  104;  Head  a.  Providence  Insurance  Co., 
2  Cranch,  127;  Dartmouth  College  a.  Woodward,  4  Wheat.,  636 ; 
Bank  of  United  States  a.  Dandridge,  127&.,  64;  Bank  of  Au- 
gusta a.  Earl,  13  Pet.,  387 ;  Hodges  a.  City  of  Buflalo,  2  Den., 
110;  Homersham  a.  Wolverhampton  Waterworks  Co.,  4  Eng. 
L.  &  Eq.  R.,  426 ;  The  Farmers'  Loan  &  Trust  Co.  a.  Carroll, 
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5  Barb.,  613.)  2.  The  charter  of  1830  (§  19;  Dames'  Laws, 
202),  which  was  in  force  until  May  1,  1857,  prohibited  the  re- 
spondents from  borrowing  any  money,  except  in  anticipation  of 
their  annual  revenue,  unless  authorized  by  a  special  act ;  and 
the  charter  of  1857  (1  Laws  of  1857,  885,  §  33),  which  took 
effect  on  the  first  day  of  May,  1857,  contains  the  same  prohibi- 
tion. 3.  The  tax  act  of  1857  only  authorized  the  supervisors  of 
the  county  of  New  York  to  raise  an  amount  of  money  sufficient 
to  pay  the  salaries  of  officers,  payable  out  of  the  city  treasury, 
at  the  rates  allowed  by  law  at  that  time.  (1  Laws  of  1857, 159.) 
And  section  2  of  that  act  prohibits  the  application  of  the  sums 
therein  authorized  to  be  raised,  to  any  other  objects  or  purposes 
than  those  for  which  the  supervisors  are  empowered  to  raise  the 
same.  Clearly,  under  this  act,  neither  the  respondents  nor  the 
supervisors  can  raise  any  money  to  pay  the  appellant  the  in- 
crease in  his  salary  demanded  in  the  complaint.  4.  The  act  of 
April  13th,  1857  (1  Laws  of  1857,  725,  §  68),  gives  no  power  to 
the  respondents  by  loan,  or  to  the  supervisors  by  tax,  to  raise 
any  amount  to  meet  the  increase  in  the  salaries  of  the  justices 
of  the  district^  courts  made  by  that  act ;  and  no  other  acts 
authorize  such  loan  or  tax ;  so  that  the  Legislature  provided  no 
means  to  enable  the  respondents  to  meet  the  same.  5.  The 
whole  revenue  of  the  respondents,  derived  from  other  sources 
than  that  of  taxation,  is  pledged  by  law  for  the  permanent  debt 
of  the  respondents.  (Dames'  Laws,  891.)  6.  There  is  no  ap- 
propriation, nor  is  there  any  money  in  their  treasury  out  of 
which  they  can  pay  the  appellant  the  increase  in  his  salary. 
The  charters  of  1830-1849  provide  that  no  money  shall  be 
drawn  from  the  treasury  until  it  has  been  duly  appropriated  to 
the  purpose  for  which  it  is  drawn.  (Dames'  Laws,  202,  §  18 ; 
205-207,  §§  7-19.)  And  these  provisions  are  continued  in  force 
by  the  charter  of  1857.  (1  Laws  0/1857,  884,  §  31.) 

II.  A  payment  of  the  respondent's  demand  out  of  any  of  the 
moneys  authorized  to  be  raised  by  the  supervisors  by  the  act 
of  March  5,  1857,  would  subject  the  officers  making  the  same 
to  the  penalties  imposed  by  section  40  of  the  charter  of  1 857. 
(1  Laws  of  1857,  888.) 

III.  The  inability  of  the  appellants  to  pay  the  respondent  has 
not  arisen  from  any  neglect  of  duty  on  their  part,  or  on  that  of 
their  officers. 
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IY.  The  Legislature  having  neglected  to  provide  the  appel- 
lants with  means  to  pay  the  increase  in  the  salary  of  the  appel- 
lant, their  property  cannot  now  be  taken  under  execution  for 
the  satisfaction  of  such  claim. 

Wessell  S.  Smith,  for  the  respondent. — I.  It  is  admitted  that  the 
respondent,  at  the  time  of  the  commencement  of  this  action,  was  a 
justice  of  a  district  court ;  that  his  salary  as  such  was  at  the  rate 
of  $2000  per  year  up  to  April  13, 1857,  when  it  was  increased  by 
an  act  of  the  Legislature  to  $3000  per  year.  This  salary  is  made 
payable  on  the  first  day  of  each  and  every  month  out  of  the  city 
treasury,  and  took  effect  immediately.  (1  Laws,  1857,  725,  §  68.) 
It  follows  that  the  respondent  was  entitled  to  the  salary  provided 
by  law,  viz.,  at  the  rate  of  $2000  per  year  up  to  13th  April, 
1857,  and  after  that  at  the  rate  of  $3000  per  year,  payable 
monthly,  as  demanded  in  the  complaint;  and  being  thus  en- 
titled, he  has  a  remedy  by  action  if  payment  is  refused,  and  no 
other.  (Lynch  a.  Mayor,  25  Wend ,  680,  and  cases  cited.) 

II.  That  the  Legislature  had  the  authority  to  pass  this  act 
increasing  the  salaries  of  these  justices,  and  making  the  same 
payable  out  of  the  city  treasury,  is  not  disputed.    (People  a. 
Warner,  7  Hill,  81,  82  ;  S.  C.,  in  error,  2  Den.,  272, 281 ;  Conner 
a.  Mayor,  1  Seld.,  285,  296.) 

III.  But  admitting  that  the  comptroller  made  the  estimate  ; 
that  the  Common  Council  passed  the  ordinances  and  resolution, 
and  the  Legislature  passed  the  tax-bill,  as  stated  in  the  answer ; 
then  we  say,  1.  We  are  to  be  governed  by  the  act  of  the  Legis- 
lature alone,  and  have  a  right  to  refer  to  it  on  this  appeal  as  to 
what  was  intended,  without  regard  to  averments  in  the  answer 
as  to  its  construction,  and  for  the  obvious  reason,  2.  That  neither 
the  estimate  of  the  comptroller  nor  the  ordinance  of  the  Com- 
mon Council  are  binding  on  the  Legislature;  for  the  Common 
Council  may  alter  the  estimate  of  the  comptroller,  as  has  been 
done  recently,  and  the  Legislature  may  alter  the  estimate  of  the 
Common  Council,  or  refuse  to  pass  them  entirely.     3.  It  follows 
that,  as  the  act  of  the  Legislature  was  binding,  we  cannot  go 
behind  it  to  see  upon  what  basis  the  estimates  were  made. 

IY.  It  appears  upon  the  face  of  the  answer  that  it  is  not  true 
that  no  appropriation  has  been  made  out  of  which  the  claim  of 
the  appellant  could  be  paid.  1.  There  is  the  appropriation  of 
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$412,500,  which  is  general,  to  pay  salaries  payable  from  the  city 
treasury,  without  any  reference  to  the  estimates  of  the  comp- 
troller, and  it  is  not  pretended  that  this  sum  was  exhausted ; 
until  that  was  done,  this  allegation  forms  no  defence.  (Ordi- 
nances, 1856  ;  1  Laws,  1857, 159.)  2.  Then  there  are  the  items 
of  county  and  city  contingencies,  $80,000,  which  were  intended 
to  apply  to  just  such  a  case  as  the  present.  (II. ;  Sun  Mutual 
Insurance  Company  a.  Mayor,  &e.,  5  Sandf.,  10,  14.)  3.  Then 
comes  the  provision,  that  in  addition  to  the  items  mentioned  in 
the  ordinance,  "  And  for  such  other  expenses  as  the  mayor,  al- 
dermen, &c.,  may  be  put  to  by  law."  (Ib.)  4.  It  therefore  ap- 
pears that  the  necessary  appropriation  has  been  made :  it  is 
virtually  admitted  it  has  been  received,  and  there  is  nothing  to 
show  but  that  the  money  is  in  the  treasury  now ;  certainly  there 
is  no  allegation  that  it  has  been  exhausted. 

Y.  The  allegation  that  the  defendants  are  not  authorized  to 
raise  the  same  by  loan,  is  equally  unfounded.  1.  They  are 
authorized  to  raise  the  same  by  loan  in  anticipation  of  revenue, 
without  permission  of  the  Legislature.  (Laws  of  1830, 128,  §  18, 
19 ;  1857,  884,  §  31-33.)  2.  There  is  nothing  in  the  answer  to 
show  that  the  defendants  had  no  revenue,  and  that  they  could 
not  make  a  loan  in  anticipation  thereof;  on  the  contrary,  it 
appears  that  they  had  had  revenue.  And  we  instance  in  ad- 
dition, fees,  &c.,  received  from  these  courts.  (Web sterns  Diet.) 
Whartorfs  Law  Lex. ;  Sourness  Law  Diet.,  Tit.  Revenue.) 

"VI.  They  had  also  authority  to  raise  it  by  tax  under  the  act 
of  1857,  as  above  shown.  (1  Laws  of  1857,  157.) 

VII.  The  Legislature,  by  the  act  reorganizing  these   courts 
and  giving  the  increase  of  salary  to  the  judges  (as  they  had  a 
perfect  right  to  do),  gave  the  right  to  the  defendants,  and  im- 
posed on  them  the  duty  to  provide  the  necessary  means  for  the 
payment  thereof.  (Stief  a.  Hart,  1  Cornst.,  20,  30  ;  1  Kent's  Com., 
5  ed.,  464.)     1.  They  had  the  right  to  raise  this  money  either 
by  loan  or  tax,  as  above  shown.     2.  The  act  organizing  these 
courts  removes  the  restriction  on  defendants,  if  any  was  im- 
posed. (Laws  of  1857,  707,  729,  §§  81,  82.)    3.  The  Legislature 
having  imposed  upon  the  defendants  the  duty  of  paying  this 
increased  salary,  they  gave  them  all  the  authority  necessary  for 
the  performance  of  the  same.     (Same  cases.) 

VIII.  But  admitting  the  facts  stated  in  the  answer,  it  forms  no 
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defence  against  this  claim.  1.  The  plaintiff  was  entitled  to  the 
amount  claimed  for  his  salary,  as  provided  by  law  and  admitted 
in  the  answer;  and  if  not  paid  when  due,  he  had  a  right  to  his 
action,  and  had  no  other  remedy.  (Lynch  a.  Mayor,  25  Wend., 
680,  and  cases  cited.)  2.  No  restrictions  are  contained  in  the 
charter  or  laws  which  have  been  adopted  since,  altering  the 
principles  of  that  decision.  3.  No  omission  of  the  Legislature, 
the  Common  Council,  or  their  financial  officer,  would  be  any 
defence  against  the  plaintiff.  4.  It  is  not  shown  that  the  real 
estate,  rents,  &c.,  of  defendants  are  pledged  by  law  to  the  pay- 
ment of  the  public  debt ;  but  if  it  was  it  is  no  defence,  because 
in  such  case  the  judgment  of  the  plaintiff  would  be  a  lien 
subordinate  to  the  rights  of  the  public  creditor. 

IX.  The  act  of  April  13,  1857,  is  not  obnoxious  to  the  objec- 
tion that  it  is  a  local  or  private  act,  and  contains  more  than  one 
subject  not  embraced  in  its  title,  and  therefore  unconstitutional. 
(Const.,  art.  3,  §  13 ;  1  Laws  </1857,  707;  5  Sand/.,  10  ;  1  Seld., 
285, 293, 297 ;  15  Barb.,  657 ;  Delates  on  Const.,  Atlas  ed.,  176— 
Argus  ed.,  134.) 

X.  If  the  judgment  is  reversed,  it  presents  this  curious  anom- 
aly: — 1.  The  plaintiff  is  entitled  to  his   claim  as  demanded. 

2.  That  he  had  a  right  to  bring  this  action  for  the  same  against 
the  defendants,  who  are  liable,  and  which  was  his  only  remedy. 

3.  Yet  he  is  turned  out  of  court  and  made  to  pay  a  bill  of  costs, 
because  the  Legislature  or  Common  Council  have  omitted  some- 
thing they  should  have  done,  but  over  which  he  had  no  control. 

BY  THE  COUKT.* — BEADY,  J. — In  this  case  the  theory  of  the 
defence  is,  that  the  Corporation  having  no  funds  to  pay  the 
plaintiff's  claim,  and  no  power  to  raise  it  in  presenti,  they  are 
not  liable.  That  the  Legislature  has  imposed  upon  them  a 
pecuniary  obligation  without  giving  them  the  means  of  dis- 
charging it ;  and  that  compulsory  process  should  not,  therefore, 
be  issued  against  them.  The  power  of  the  Legislature  to  in- 
crease the  salaries  of  the  justices  of  the  district  courts  was  not 
questioned  on  the  argument — it  could  not  well  be.  (People  a. 
Warner,  7  Hill,  81,  82  ;  S.  C.,  in  error,  2  Den.,  272,  281 ;  Con- 
nor a.  The  Mayor,  1  Seld.,  285,  296.)  The  act,  therefore,  pro- 

*  Present,  DALY,  F.  J.,  and  BRADY  and  HILTON,  JJ. 
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viding  for  such  increase  was  valid,  and  the  obligation  imposed 
on  the  defendants  binding.  Having  arrived  at  this  result,  the 
question  which  presents  itself  is,  Whether,  in  answer  to  the 
obligations  thus  imposed  and  sought  to  be  enforced,  the  de- 
fendants have  presented  a  legal  defence?  I  think  not.  As- 
suming the  fact  to  be,  as  alleged  in  the  answer,  that  the  defend- 
ants had  no  fund  out  of  which  the  increase  could  be  paid,  and 
admitting  that  the  act  increasing  the  salaries  did  not  itself,  by 
its  own  terms,  confer  any  power  to  create  a  fund  to  meet  such 
increase,  that  fact  does  not  discharge  the  defendants  from  lia- 
bility. When  a  power  is  given  by  statute,  every  thing  necessary 
to  make  it  effectual  or  requisite  to  attain  the  end  is  implied. 
(Stief  a.  Hart,  1  Comet.,  30 ;  1  Kent's  Com.,  464,  5  ed.)  So, 
where  the  law  commands  a  thing  to  be  done,  it  authorizes  the 
performance  of  whatever  may  be  necessary  for  executing  its 
commands.  (Foliamb's  case,  5  Coke,  116.) 

The  defendants,  however,  say  that,  by  the  charter  of  1857 
(1  Laws  0/"1857,  885),  they  are  prohibited  from  borrowing  any 
money  except  in  anticipation  of  the  revenue  of  the  year  in 
which  such  loan  shall  be  made,  unless  authorized  by  a  special 
act  of  the  Legislature ;  that  the  tax-bill  of  1857  (1  Laws  o/7lS57, 
159)  only  authorized  the  supervisors  of  the  county  of  New  York 
to  raise  an  amount  of  money  for  salaries  sufficient  to  pay  the 
salaries  of  officers  payable  out  of  the  city  treasury  at  the  rates 
allowed  by  law  at  the  time  of  the  passage  of  the  act,  and  which 
did  not  embrace  the  increased  salary  of  the  plaintiff.  That  the 
second  section  of  the  tax-bill  (supra)  prohibited  the  application 
of  the  sums  thereby  to  be  raised  to  any  other  objects  or  purposes 
than  those  for  which  the  supervisors  were  empowered  to  raise 
the  same.  That  the  whole  revenue  of  the  defendants  derived 
from  other  sources  than  that  of  taxation  is  pledged  by  law  for 
their  permanent  debt.  (Dames'1  Laws,  891.)  That  the  charters 
of  1830-1849  provide  that  no  money  shall  be  drawn  from  the 
treasury  until  it  has  been  duly  appropriated  to  the  purpose  for 
which  it  is  drawn.  (Dames*  Laws,  202,  205,  207.)  That  these 
provisions  are  continued  in  force  by  the  charter  of  1857,  sec.  31 ; 
and  that  a  payment  by  the  defendants  out  of  the  moneys 
authorized  to  be  raised  by  the  supervisors  by  act  of  March,  1857, 
would  subject  the  officers  making  the  same  to  the  penalties  im- 
posed by  section  40  of  the  charter  of  1857.  This  presents  an 
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array  of  statutes  in  supposed  opposition  to  the  right  of  the 
plaintiff  to  insist  upon  his  salary.  But  I  think  they  can  have 
no  such  effect ;  they  were  all  designed  to  prevent  the  people  of 
the  city  and  county  of  New  York  from  the  usurpations,  improvi- 
dences, or  dishonesty  of  officers  of  the  Corporation  who  might 
feel  disposed  to  be  derelict,  and  for  no  other  purpose :  they  are 
guards  thrown  around  the  property  of  the  people,  but  never 
were  designed  or  intended  to  prevent  the  operation  of  a  subse- 
quent statute,  passed,  it  must  be  presumed,  with  full  knowledge 
of  their  existence  and  purposes.  The  Legislature  having  the 
power,  then,  to  increase  the  salaries  of  the  justices,  and  thus  to 
impose  upon  the  defendants  a  burden,  and  having  done  so,  all 
the  elements  exist  which  entitled  the  plaintiff  to  judgment. 
The  defendants'  liability  is  fixed  by  competent  authority,  and 
they  are  subject  to  the  ordinary  modes  of  having  legal  liabilities 
enforced.  (The  People,  &c.,  a.  The  Mayor,  &c.,  25  Wend.,  680.) 
I  am  aware  that  Judge  Ingraham  has  expressed  a  different  view 
of  this  question  ;  but  although  I  entertain  profound  respect  for 
his  opinion,  I  am  constrained  to  differ  from  him.  I  think  the 
liability  of  the  defendants  beyond  question,  and  that  they  are 
subject  to  all  the  legal  consequences  of  that  liability.  It  may 
be  said,  perhaps  with  propriety,  that  the  defendants,  although 
liable,  are  powerless,  and  that  the  plaintiff  should  be  restrained 
from  enforcing  his  judgment  until  the  time  arrived  at  which 
they  could  provide  for  the  emergency  by  the  usual  estimate  and 
tax-bill ;  but  we  are  not  called  upon  to  decide  such  a  proposi- 
tion, or  to  give  it  consideration. 

The  conclusion  thus  expressed  is  predicated  upon  the  truth 
of  the  averment,  that  the  defendants  have  no  funds  out  of  which 
the  plaintiff's  claim  can  be  paid,  and  no  power  to  raise  money 
for  that  purpose.  Is  this  true?  On  reference  to  tax-bill  of  1857 
(supra),  authorizing  the  supervisors  to  raise  money  by  tax,  it 
will  be  seen  that  there  are  two  items  for  contingencies — one  for 
the  county  of  $80,000  and  one  for  the  city  of  $40,000— and  that 
these  form  a  part  of  the  sum  of  $3,612,682  to  be  levied,  not  only 
for  the  object  and  purposes  enumerated,  but  "  for  such  other 
expenses  as  the  mayor,  aldermen,  and  commonalty  of  the  city 
of  New  York  may  be  put  to  by  law."  And  it  appears  by  the 
defendants'  answer,  that  the  items  of  the  bill  compose  an  esti- 
mate of  the  probable  amount  of  tax  required  for  the  year,  and 
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furnished  by  the  comptroller  of  the  city  of  New  York,  as  re- 
quired by  ordinance  of  May  30,  1849.  The  defendants  do  not 
aver  that  they  have  no  property  out  of  which  the  plaintiff's  claim 
could  be  made,  but,  reposing  upon  the  disabilities  created  by 
the  statutes  mentioned,  say  that  they  have  no  money  in  the 
treasury  out  of  which  they  are  authorized  to  pay.  They  do  not 
allege  that  the  county  and  city  contingencies  are  either  exhausted 
or  will  be  required  for  purposes  other  than  salaries,  but  they 
assume  that  the  sum  of  $412,500  levied  for  salaries,  and  which 
would  be  required  for  that  purpose  without  reference  to  the 
increase  of  the  salaries  of  the  justices,  is  the  only  fund  appro- 
priated that  can  be  touched  to  pay  the  plaintiff's  claim.  We 
have  seen  that  the  tax-bill  of  1857  appropriates  the  sum  of 
$3,612,682  to  the  payment  of  certain  sums  estimated  to  be 
necessary  for  certain  purposes,  and  also  for  such  other  expenses 
as  the  defendants  may  be  put  to  by  law.  And  we  have  also 
seen  that  the  increased  salary  of  the  plaintiff  was  an  expense  to 
which  the  defendants  were  put  to  by  law.  Can  there  be  a  doubt 
that  the  act  of  the  Legislature  increasing  the  plaintiff's  salary 
is  an  appropriation  of  the  defendants'  funds  for  that  purpose ;  or 
that  the  defendants,  under  the  general  power  to  pay  "  such  other 
expenses  as  they  may  be  put  to  by  law,"  would  have  the  power, 
out  of  any  contingent  fund  or  any  surplus  over  the  estimates,  to 
pay  the  plaintiff?  I  think,  clearly  not;  and  that  there  is  no 
such  contingent  fund,  and  that  there  was  or  would  be  no  such 
surplus,  does  not  appear.  It  is  my  opinion,  for  these  reasons, 
that  the  averment  of  the  defendants,  that  they  have  no  fund  out 
of  which  they  are  authorized  to  pay  the  plaintiff,  is  not  sus- 
tained ;  and  that  the  judgment  on  that  ground,  as  well  as  upon 
the  question  first  considered,  should  be  affirmed. 
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Supreme  Court,  First  District;  Special  Term,  November,  1858. 

• 

PARTIES  . — AMENDMENT. 

In  an  action  against  three  defendants  for  a  wrong,  one  of  the  defendants  died 
pending  the  action,  and  a  discontinuance  was  entered  as  against  another.  Judg- 
ment for  the  plaintiff  having  been  given,  the  remaining  defendant  moved  to 
vacate  it  for  irregularity,  and  the  plaintiff  asked  to  have  it  amended  to  stand 
against  the  remaining  defendant  alone. 

Held,  that  the  amendment  should  be  granted.  The  power  of  amendment 
under  the  Code,  either  before  or  after  judgment,  by  adding  or  striking  out  the 
names  of  parties,  is  comprehensive,  and  includes  almost  all  cases  which  can 
arise  and  call  for  the  interposition  of  the  court. 

• 

Motion  to  vacate  judgment. 

The  facts  are  stated  in  the  opinion. 

IKGRAHAM,  J. — The  plaintiff  having  entered  on  the  record  a 
suggestion  of  the  death  of  one  of  the  defendants,  and  a  discon- 
tinuance as  to  another,  claims  to  hold  the  judgment  as  to  the 
third  defendant. 

The  defendant  moves  to  set  aside  the  judgment  for  ir- 
regularity. 

Whether  it  was  necessary  to  bring  in  the  representatives  of 
the  deceased  defendant,  or  not,  depends  on  the  nature  of  the  ac- 
tion. If  it  was  for  a  joint  contract,  it  was  necessary.  If  it  was 
for  a  tort,  whether  joint  or  several,  it  was  not  necessary. 

The  action  was  against  the  defendants,  as  owners  or  charterers 
of  a  steamboat,  to  recover  damages  occasioned  by  their  servants 
in  running  down  a  sloop. 

I  am  utterly  at  a  loss  to  see  in  what  respect  the  action  is 
founded  on  a  contract.  The  defendants  never  contracted  that 
they  would  not  run  down  the  sloop  ;  and  it  is  for  that  act  that 
they  are  sued.  The  action  under  the  old  system  would  have 
been  case,  and  not  assumpsit. 

The  defendant's  counsel  appears  to  entertain  the  opinion  that 
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because  the  defendant  became  liable  to  answer  for  the  act  of 
the  persons  in  the  steamboat,  that  therefore  the  action  was  in 
contract.  But  that  is  not  so.  The  contract  of  chartering  only 
made  the  defendants  the  owners,  but  did  not  make  a  contract 
between  plaintiff  and  defendants.  It  no  more  entered  into  the 
nature  of  the  action,  than  it  would  if  the  defendants  had  be- 
come the  owners  by  purchase. 

It  was  only  evidence  to  show  that  the  defendants  by  the  char- 
ter party  had,  for  the  time  being,  become  the  owners,  and 
responsible  for  damage  occasioned  by  the  negligence  of  their 
servants. 

All  actions  for  wrongs,  whether  a  trespass  or  other  cause, 
coming  within  the  general  term  of  torts,  may  be  sued  jointly  or 
severally ;  and  in  the  case  of  a  joint  wrong,  all  or  any  of  the 
parties  may  be  sued.  (Graham's  Pr.,  92  ;  1  Johns.  7?.,  230.) 

The  power  of  amendment  under  the  Code,  either  before  or 
after"  judgment,  by  adding  or  striking  out  the  names  of  parties, 
is  so  comprehensive  as  to  cover  almost  all  cases  which  can  arise 
and  call  for  the  interposition  of  the  court. 

In  the  present  case,  there  is  no  good  reason  why  these  amend- 
ments should  not  be  allowed.  The  objection  at  best  is  only 
technical.  The  defendant  does  not  pretend  that  he  has  sustained 
any  injury  by  having  the  names  of  the  other  defendants  re- 
tained during  the  trial.  His  liability  must  have  been  established 
by  evidence  other  than  that  charging  the  other  defendants ;  and 
as  the  liability  may  be  enforced  against  him  either  jointly  with 
others  or  severally,  the  case  is  one  of  those  which  it  was  in- 
tended by  the  framers  of  the  Code  should  be  corrected  by 
amendment. 

In  regard  to  the  objections  as  to  the  order  to  hear  the  excep- 
tions at  the  general  term,  I  think  the  order  was  correct ;  and 
besides,  it  is  not  stated  in  the  notice  of  motion  as  an  irregu- 
larity. 

The  motion  is  denied,  without  costs. 
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Supreme  Court,  First  District"  Special  Term,  November,  1858. 
COSTS. — RECOVERY  OF  LESS  THAN  $50. 

In  cases  where  the  plaintiff  on  a  recovery  of  less  than  fifty  dollars  is,  under  sec- 
tion 304  of  the  Code,  precluded  from  recovering  costs,  the  defendant  is  entitled 
to  costs  of  course. 

The  case  of  Kalt  a.  Lignot  is  an  authority  to  the  contrary,  only  in  case  the  plain- 
tiff's recovery  was  reduced  to  less  than  fifty  dollars  by  a  counter-claim  estab- 
lished by  the  defendant.* 

*  CRANE  a.  HOLCOMB. — (New  York  Common  Pleas;  Special  Term,  May,  1858.) — 
This  case  came  up  on  a  motion  to  vacate  a  judgment  for  costs  entered  in  favor  of 
the  defendant. 

*£ 

HILTON,  J. — The  plaintiff  sued  as  indorser  and  holder  of  a  promissory  note  made 
by  the  defendant. 

The  answer  set  up  a  counter-claim  against  the  payee,  while  he  was  holder  of 
the  note,  and  alleged  that  it  came  to  the  plaintiff's  possession  after  maturity,  and 
subject  thereto. 

On  the  trial  before  the  referee,  the  greater  part  of  the  counter-claim  was  allowed, 
and  the  plaintiff  recovered  but  $26.34. 

The  report  awarding  this  sum  having  been  taken  up  by  the  defendant  and  filed, 
the  clerk  adjusted  the  defendant's  costs  at  $121.15,  and  after  deducting  the  sum 
found  due  the  plaintiff,  judgment  was  entered  against  him  for  the  balance  of  $94.27 
in  favor  of  the  defendant. 

The  plaintiff  moves  to  vacate  and  set  aside  this  judgment,  upon  the  ground  that 
he  was  the  prevailing  party  at  the  trial,  and  therefore  no  costs  on  judgment  in  the 
action  can  be  recovered  or  entered  against  him. 

In  support  of  this  view,  he  refers  to  the  decision  in  Kalt  a,  Lignot  (3  Abbotts' 
Pr.  R.,  190),  which  certainly  goes  to  the  extent  of  declaring,  in  a  case  similar  to 
this,  that  as  the  defendant  was  not  the  prevailing  party  within  the  meaning  of  sec- 
tion 303  of  the  Code,  he  therefore  could  not  recover  costs. 

Although  the  opinions  of  the  learned  judges  in  the  case  cited  are  entitled  to 
great  respect  and  consideration,  yet  after  a  careful  perusal  of  sections  303,  304, 
and  305  of  the  Code,  I  cannot  agree  with  them  in  the  views  expressed  in  the  de- 
cision referred  to. 

Section  303,  after  repealing  all  statutes  establishing  or  regulating  costs  or  fees 
of  attorneys  and  counsel  in  civil  actions,  declares  that  there  may  be  allowed  to  the 
prevailing  party  upon  the  judgment  certain  sums  by  way  of  indemnity  for  his  ex- 
penses in  the  action.  In  no  proper  sense  can  language  of  this  kind  be  said  to  con- 
trol the  positive  and  mandatory  character  of  the  two  following  sections: 
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Question  of  costs. 

INGRAHAM,  J. — The  plaintiff  recovered  in  this  action  $16.09. 
The  defendant  claims  to  be  entitled  to  costs  under  section  305  of 
the  Code. 

By  section  304,  it  is  clear  that  the  plaintiff  is  not  entitled  to 
recover  costs ;  and  by  section  305,  the  defendant  is  entitled  to 
costs  of  course — unless  the  plaintiff  is,  under  the  previous 
section. 

I  should  have  no  difficulty  in  applying  this  rule  to  the  present 
case,  were  it  not  for  the  decision  of  the  general  term  in  Kalt  a. 
Lignot  (3  Abbotts'  Pr.  R.,  190),  in  which  case  it  was  held  that 
the  defendant  was  not  entitled  to  costs  in  a  case  where  the  plain- 
tiff recovered  less  than  $50,  if  he  reduced  the  amount  of  the 
plaintiff's  recovery  below  that  amount  by  a  counter-claim. 

Without  any  interference  with  that  decision,  which  is  not  in 
accordance  with  decisions  on  that  point  in  other  districts,  I  am 
authorized  by  Justice  Clerke  to  say,  that  the  principle  of  that 
decision  was  not  intended  to  be  applied  to  any  cases  in  which 
there  was  no  counter-claim  set  up  in  the  answer. 

In  the  present  case,  the  answer  contains  no  counter-claim,  and 
the  plaintiffs  only  recover  the  damages,  amounting  to  $16.09. 
I  think  there  is  no  doubt  but  that  the  defendant  is  entitled  to 
costs. 

Section  303  provides  that  costs  may  be  given  upon  the  judg- 
ment. 

Section  304  says  that  costs  shall  be  allowed  to  the  plaintiff  of 
course,  in  certain  cases. 

Section  301  says :  "Costs  shall  be  allowed  of  course  to  the  plaintiff  upon  a  re- 
covery in  the  following  cases:" 

********* 

Subdivision  4  :  "In  actions  for  the  recovery  of  money,  where  the  plaintiff  shall 
recover  fifty  dollars  or  more.'" 

The  plaintiff's  right  to  "  costs  of  course"  is  not  dependent  merely  upon  his  being 
the  prevailing  party,  but  rests  entirely  upon  the  fact,  whether,  in  an  action  falling 
within  the  subdivision  referred  to,  he  recovers  "  fifty  dollars  or  more." 

In  this,  the  recovery  being  under  $50,  it  is  very  clear  that  the  plaintiff  is  not 
entitled  to  costs;  and  as  section  305  provides  that  "costs  shall  be  allowed  of 
course  to  the  defendant  in  the  actions  mentioned  in  the  last  section,  unless  the 
plaintiff  is  entitled  to  costs  therein,"  it  seems  to  me  equally  clear  that  the  judg- 
ment in  this  action,  in  favor  of  the  defendant,  was  properly  entered,  and  the  mo- 
tion to  vacate  it  must  be  denied. 
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And  section  305  says  that  costs  shall  be  allowed  of  course  to 
the  defendant,  unless  the  plaintiff  is  entitled  to  them. 

The  reason  given  against  the  defendant's  claim  for  costs  is, 
that  he  is  not  the  prevailing  party  in  the  judgment. 

These  sections  must  be  taken  together. 

Costs  are  to  be  allowed  to  the  prevailing  party  in  the  judg- 
ment, if  he  recovers  $50  or  more,  and  not  otherwise.  If  it  de- 
pended solely  on  his  being  the  prevailing  party,  he  would  be 
entitled  to  costs  on  any  recovery  ;  but  that  is  limited  by  section 
304,  and  if  under  that  section  the  plaintiff  does  not  recover 
costs,  the  defendant  is  entitled  to  them  of  course. 

The  defendant  is  entitled  to  costs,  and  the  clerk  is  directed  to 
adjust  the  same,  and  insert  them  in  the  judgment  record,  to  be 
filed  by  plaintiff.  If  the  plaintiff  does  not  enter  up  judgment 
within  five  days,  the  defendant  may  enter  the  judgment. 


SCHNADERBECK  a.  WORTH. 

Supreme  Court,  First  District ;  Special  Term,  November,  1858. 
PLEADING. — COUNTER-CLAIM. 

In  an  action  for  an  assault,  the  defendant's  answers  admitted  an  assault,  but  de- 
nied that  it  was  of  the  nature  or  extent  stated  in  the  complaint.  , 

Held,  that  there  was  no  issue  to  be  tried,  and  that  the  plaintiff  was  entitled 
to  an  assessment  of  damages. 

The  answers  in  an  action  for  an  assault  set  up  as  a  counter-claim,  an  alleged  as- 
sault made  by  the  plaintiff  on  the  defendant,  at  the  same  time. 

Held,  that  although  the  two  assaults  arose  in  the  same  affray,  they  did  not 
constitute  one  transaction,  so  as  to  authorize  the  latter  to  be  set  up  as  a  counter- 
claim ;  but  the  defendant  must  seek  his  redress  in  a  cross  action.* 

Motion  for  judgment. 

The  facts  are  stated  in  the  opinion. 


*  Compare  Fellerman  a.  Dolan,  7  Ante,  395,  note;  and,  as  to  the  subject  of 
counter-claim  generally,  The  Xenia  Branch  Bank  a.  Lee,  7  Ante,  372. 
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INGRAHAM,  J. — The  defendant  admits  that  he  ma'de  a  slight 
assault  upon  the  plaintiff,  but  denies  that  it  was  of  the  nature 
or  extent  stated  in  the  complaint.  In  other  words  he  says  he 
did  assault  the  plaintiff,  but  the  damages  were  not  as  great  as 
the  plaintiff  says  they  were. 

With  such  an  answer  the  plaintiff  is  entitled  to  recover  judg- 
ment for  something,  and  the  only  question  for  a  jury  is  what 
damages  are  to  be  awarded.  There  is  no  issue  to  be  tried,  and 
assessment  of  damages  belongs  to  the  sheriff's  jury. 

The  defendant  sets  up  by  way  of  counter-claim,  that  at  the 
time  he  committed  the  assault  on  the  plaintiff,  and  simultaneous 
therewith,  the  plaintiff  made  a  savage  assault  upon  him,  and 
claims  damages  therefor.  This  is  simply  impossible.  If  as  he 
admits  he  assaulted  the  plaintiff,  then  there  can  be  no  simulta- 
neous assault  on  himself  for  which  he  could  recover  damages. 
If  in  the  progress  of  the  affray  the  plaintiff  became  the  aggres- 
sor, for  which  he  was  responsible,  by  using  in  his  defence  more 
force  than  was  necessary  therefor,  it  can  hardly  be  said  that 
the  same  can  be  set  up  as  a  counter-claim.  The  defendant  must 
resort  to  another  action.  They  are  not  and  cannot  be  one  trans- 
action, but  one  is  subsequent  to  the  other.  In  Asians  a.  Hearne 
(3  Abbotts'  Pr.  R.,  184),  Judge  Emott  expressed  a  doubt  whether 
any  contrary  causes  of  actions  for  torts  can  be  the  subject  of 
counter-claims,  or  that  they  can  be  said  to  arise  out  of  the  same 
transaction. 

I  do  not  think  the  provisions  of  the  Code  were  intended  to 
allow  different  assaults  by  the  respective  parties,  although  in 
the  same  affray  to  be  the  subject  of  trial  in  the  same  action,  or 
that  the  defendant  could  use  one  as  a  counter-claim  against  the 
other. 

Judgment  is  ordered  for  the  plaintiff,  and  writ  of  inquiry  to 
issue  to  assess  the  damages. 
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KUNNELL  a.  GKIFFIN. 

Supreme  Court,  First  District;  Special  Term,  December,  1858. 
JUDGMENT  FOK  COSTS. — MOTION. 

In  an  action  for  damages  for  the  taking  of  personal  property,  the  plaintiff  re- 
covered six  cents,  which  was  paid  at  the  trial.  The  defendant  entered  judgment 
for  his  costs,  which  the  plaintiff  moved  to  set  aside. 

Held,  that  though  the  defendant's  proper  course,  where  in  such  case  the 
plaintiff  refuses  to  enter  judgment,  so  that  he  cannot  have  his  costs  inserted 
on  notice,  was  to  move  for  leave  to  enter  judgment  for  his  costs,  it  would  be 
useless  to  vacate  the  judgment,  as  he  would  be  entitled  upon  the  same  papers 
to  leave  to  enter  it  again  ;  and  the  motion  should  be  denied  without  costs. 

Motion  to  vacate  judgment. 

The  facts  are  stated  in  the  opinion. 

INGEAHAM,  J. — The  plaintiff  recovered  six  cents  in  an  action 
to  obtain  damages  for  taking  personal  property.  This  is  within 
subdivision  4,  section  304.  The  plaintiff  is  not  entitled  to  costs 
unless  he  recovers  $50 — and  if  he  is  not  entitled  to  costs,  the 
defendant  is  under  section  305. 

Where  the  plaintiff  recovers  a  verdict  for  an  amount  not  suf- 
ficient to  carry  costs,  and  the  defendant  is  entitled  to  costs,  the 
former  practice  I  suppose  to  be  still  in  force,  viz. :  that  there  can 
be  but  one  judgment  roll,  and  that  the  defendant's  costs  must 
be  inserted  in  the  judgment  of  the  plaintiff  for  his  recovery.  If 
the  plaintiff  will  not  enter  up  judgment,  the  defendant  must 
move  for  leave  to  do  so. 

If  the  plaintiff  enters  up  his  judgment,  the  prevailing  party 
(which  in  10  How.  Pr.  R.,  554,  is  construed  to  mean  the  party 
prevailing  as  to  costs),  may  on  two  days'  notice  have  his  costs  in- 
serted in  the  judgment  by  the  clerk,  and  in  such  case  a  motion 
would  be  unnecessary. 

In  the  present  case  the  plaintiff  has  not  entered  up  any  judg- 
ment, because  the  damages  are  nominal,  and,  as  was  stated  on 
the  argument  of  the  motion,  because  they  were  paid  at  the  time 
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of  trial.  It  would  have  been  a  matter  of  cause  to  grant  the  de- 
fendant leave  to  enter  the  judgment  for  his  costs,  and  there  is  no 
ground  for  vacating  the  judgment  entered  by  him,  because  no 
other  judgment  can  be  entered  in  the  action. 

It  would  be  an  idle  ceremony  to  set  aside  this  judgment,  for 
the  purpose  of  compelling  the  defendant  to  move  for  leave  to 
enter  up  the  judgment,  and  then  give  him  leave  to  file  the  same 
papers  anew,  and  enter  his  judgment.  The  same  end  will  be 
better  attained  by  denying  this  motion. 

Motion  denied  without  costs. 


EAGLE  a.  FOX. 

Supreme  Court,  First  District;   General  Term,  November,  1858. 
PAKTIES. — SUIT  BY  EXECUTOR  OK  ADMINISTRATOR. 

An  executor  who  for  a  consideration  proceeding  from  the  estate  of  the  testator, 
takes  a  note  payable  to  him  as  executor,  may  maintain  an  action  thereon,  in 
his  representative  capacity. 

Appeal  from  a  judgment. 

The  facts  are  stated  in  the  opinion. 

BY  THE  COURT.* — INGRAHAM,  J. — The  plaintiff,  as  executor, 
sued  one  Wright  for  a  claim  due  to  the  testator.  When  the 
action  was  proceeding  to  judgment,  the  defendant  gave  this  note 
in  suit,  and  another  to  the  plaintiff  as  executor,  and  took  from 
the  plaintiff  an  assignment  of  a  decree  made  by  the  surrogate 
in  favor  of  the  plaintiff  as  executor  against  Wright.  The  note 
not  having  been  paid,  the  plaintiff,  as  executor,  brings  this  ac- 
tion to  recover  the  same. 

The  defence  is,  that  the  action  should  have  been  in  the  name 
of  the  plaintiff  individually. 

There  is  no  doubt  that  the  note  was  given  in  payment  of  a 

*  Present,  DAVIES,  P.  J.,  CLERKE  and  INGRAHAM,  JJ. 
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claim  due  to  the  testator's  estate  by  the  defendant,  and  the 
simple  question  is,  whether  an  executor  who  sells  goods,  or 
choses  in  action  belonging  to  the  estate  which  he  represents, 
may  collect  payment  therefor  in  his  capacity  of  executor.  Of 
this  I  think  there  can  be  no  doubt.  The  property  belongs  to  the 
estate ;  for  the  proceeds  of  the  note  the  executor  will  be  re- 
quired to  account,  and  personally  he  has  no  interest  in  the  pro- 
ceeds. He  might  have  maintained  the  action  in  his  own  name, 
it  is  true ;  but  he  was  not  necessarily  compelled  to  do  so.  On 
the  contrary,  under  the  present  system  which  requires  a  plain 
statement  of  facts  in  the  complaint,  I  think  the  law  is  better 
obeyed  by  bringing  the  action  according  to  the  truth,  than  in 
doing  so  under  a  legal  fiction. 

In  Merritt  a.  Seaman  (2  Seld.,  168),  the  promises  were  averred 
to  have  been  made  to  the  plaintiff  individually,  and  it  was  there 
held  that  in  such  a  case  the  defendant  could  not  set  off  a  claim 
against  the  estate.  Judge  Gridley  in  that  case  says,  "  The 
plaintiff  might  have  sued  in  his  representative  character  or  in- 
dividually, as  he  chose ;"  and  Justice  Gardiner  in  the  same  case 
says,  "The  note  was  made  after  the  death  of  the  plaintiff's  tes- 
tator, and  would  maintain  an  action  either  in  the  name  of  the 
plaintiff  as  an  individual  or  as  executor." 

In  the  complaint,  the  facts  are  so  set  out  as  to  show  the  con- 
sideration for  the  note  to  be  a  claim  due  to  the  estate,  and  the 
promise  to  be  made  to  the  executor.  The  case  of  Blanchard  a. 
Strait  (8  How.  Pr.,  7?.,  83),  only  shows  that  where  a  plaintiff  in 
his  summons  described  himself  to  be  suing  in  a  representative 
capacity,  he  cannot  complain  for  a  cause  of  action  due  to  him 
individually;  and  in  HcMahon  a.  Allen  (12  How.  Pr.  R.,  46), 
the  reverse  of  the  proposition  was  held,  that  a  plaintiff  who 
commenced  his  action  as  an  individual,  could  not  afterwards 
change  it  into  one  for  a  claim  held  by  him  in  a  representative 
character. 

Both  of  these  -cases  are  rather  in  the  plaintiff's  favor  than  the 
defendants. 

The  judgment  should  be  affirmed. 
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Supreme  Court,  First  District;  General  Term,  December,  1858. 
JUDICIAL  SALE. — APPEAL. 

An  order  made  on  a  motion  to  open  a  judicial  sale  on  grounds  not  affecting  the 
regularity  of  the  proceedings,  is  in  the  discretion  of  the  court,  and  is  not  ap- 
pealable. 

Motion  to  dismiss  an  appeal. 

The  facts  are  stated  in  the  opinion. 

BY  THE  COURT.* — CLERKE,  J. — An  application  to  open  a  sale 
under  a  judgment,  on  the  ground  of  a  misapprehension  as  to 
the  time  of  sale,  or  any  other  circumstances  not  affecting  the 
regularity  of  the  proceedings,  must  necessarily  be  addressed  to 
the  discretion  of  the  court.  And  this  discretion  is  regulated,  as 
in  every  case  where  the  court  is  called  to  exercise  it,  by  the  con- 
sideration— whether,  from  the  collateral  facts,  the  conduct  of  the 
parties,  and  perhaps  the  amount  for  which  the  property  was 
sold,  it  would  be  expedient,  in  justice  to  all  concerned,  including 
the  purchaser,  to  order  a  re-sale.  This  excludes  the  idea  of  any 
right  on  the  subject.  There  can  be  no  right  where  no  legal 
mistake  has  been  committed  by  those  who  have  conducted  the 
proceedings.  There  may  be  hardship  ;  but  it  is  entirely  for  the 
consideration  of  the  judge  who  hears  the  application. 

I  think,  therefore,  the  appeal  should  be  dismissed,  with  $10 
costs. 

*  Present,  DA  VIES,  P.  J.,  and  CLERKE,  J. 
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POTTER  a.  DAVISOK 

Supreme  Court,  first  District;  Special  Term,  October,  1858. 
INQUEST. — NOTICE  OF  TKIAL. 

The  plaintiff  cannot  take  an  inquest  at  a  circuit  for  which  he  has  not  served  a 
notice  of  trial,  although  he  has  been  called  there  by  a  notice  of  the  defendant. 

Motion  to  open  inquest. 

In  tins  case,  and  another  against  the  same  defendant,  inquests 
were  taken  by  the  plaintiff,  which  the  defendant  now  moved  to 
open. 

DAVIES,  J. — The  inquests  were  taken  at  the  September  cir- 
cuit, 1858.  The  plaintiff  did  not  notice  the  causes  for  trial  at 
that  circuit :  the  defendant  did  notice  them.  They  were  called 
on  the  21st  of  September,  and  on  plaintiff's  motion,  set  down  for 
Thursday  the  23d.  On  that  day  being  reached  on  the  day  cal- 
lendar,  they  were  called,  and  no  one  appearing  on  the  part  of 
the  defendant,  an  inquest  was  taken  in  each  case. 

The  question  presented  for  decision  is,  can  the  plaintiff  pro- 
ceed to  take  an  inquest  at  a  circuit  at  which  he  has  not  noticed 
the  cause  for  trial,  and  when  he  has  been  called  there  only  on 
the  defendant's  notice? 

Rule  29  authorizes  inquests  only  to  be  taken  at  the  opening 
of  the  court,  at  any  day  after  the  first,  when  the  intention  to 
take  the  inquest  is  expressed  in  the  notice  of  trial. 

In  the  present  case,  the  party  taking  the  inquest  has  given  no 
notice  of  his  intention  so  to  do,  and  has  given  no  notice  of 
trial. 

It  is  very  clear  to  my  mind  that  he  could  not  do  so  in  the  ab- 
sense  of  such  notice. 

It  was  urged  on  the  argument  that  the  case  of  Rey  a.  Thomp- 
son (8  How.  Pr.  12.)  253)  was  an  authority  to  sustain  the  prac- 
tice in  these  cases. 

But  an  examination  of  that  case  will  show,  that  it  decided 
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only  that  when  the  plaintiff  neglects  to  notice  a  cause  for  trial, 
according  to  the  course  and  practice  of  the  court  —  the  defendant 
on  an  affidavit  showing  that  the  same  was  at  issue,  and  that  at 
the  term  for  which  it  ought  to  have  been  noticed,  younger  issues 
had  been  tried  —  the  defendant  might  move  to  dismiss  the  com- 
plaint. But  the  court  held  in  that  case  that  it  was  only  a  judg- 
ment of  dismissal  that  could  be  founded  upon  such  a  motion. 
The  court  also  held  that  when  a  defendant  claims  affirmative 
relief,  legal  or  equitable,  the  duty  of  an  actor,  in  bringing  the 
cause  to  trial,  devolves  upon  him. 

In  these  cases,  the  plaintiff,  to  entitle  himself  to  be  an  actor 
and  to  move  on  the  causes,  must  have  noticed  them. 

The  defendant  was  under  no  obligation  to  wait  the  whole  cir- 
cuit to  see  if  the  plaintiff  would  move  the  causes,  when  he  had 
not  noticed  them.  The  defendant,  by  noticing  them,  compelled 
the  plaintiff  to  watch  the  causes  ;  or  if  he  did  not  answer,  they 
might  be  dismissed.  But  the  plaintiff  could  take  no  affirmative 
action,  unless  he  noticed  the  case  for  trial  on  his  own  behalf. 

I  have  consulted  my  brethren,  and  they  concur  in  the  results 
of  this  opinion,  and  hold  that  the  inquests  taken  in  this  cause 
were  irregular,  and  must  be  set  aside. 

They  are  accordingly  set  aside,  but  without  costs. 


E.  B.  a.  E.  C.  B. 

Supreme  Court,  first  District;  General  Term,  December,  1858. 
DIVORCE. — PARTIES. — AMICUS  CURLE. 

A  guardian  ad  litem  cannot  be  appointed  for  an  infant  over  fourteen  years  of  age 
without  the  infant's  consent. 

The  parent  of  a  married  infant  is  not  a  proper  party  to  an  action  of  divorce  against 
euch  infant,  and  has  no  right,  either  on  the  ground  of  relationship  or  of  an  in- 
terest in  the  litigation,  to  intervene  in  such  action. 

Although  a  stranger  may  make  an  application  to  the  court  respecting  an  action 
in  the  capacity  of  amicus  curice,  he  has  no  standing  in  court  respecting  the 
action,  and  cannot  maintain  an  appeal  from  any  decision  made  on  the  ap- 
plication 
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The  mother  of  a  married  infant,  against  whom  a  judgment  of  divorce  had  been 
obtained,  applied  to  tiie  court  by  petition,  setting  forth  facts  tending  to  show 
collusion  by  the  parties  in  obtaining  the  divorce,  and  asked  to  be  appointed 
guardian  adlitem  for  her  daughter,  and  to  have  the  judgment  opened. 

Held,  that  her  application  must  be  denied,  as  she  had  no  legal  interest  in  the 
litigation  ;  but  that  it  was  the  duty  of  the  court  to  direct  a  reference  to  ascer- 
tain if  there  had  been  any  collusion. 

Appeal  from  an  order  denying  a  petition  to  open  a  judgment 
of  divorce. 

The  facts  are  stated  in  the  opinion. 

Br  THE  COURT. — INGRAHAM,  J. — The  parties  to  this  action 
were  married  in  October,  1857.  The  wife  at  the  time  was  an 
infant  of  about  19  years  of  age. 

In  November  of  the  same  year  proceedings  were  commenced 
for  a  dissolution  of  the  marriage  contract,  upon  the  ground  of 
impotence.  A  guardian  was  appointed  for  the  infant  defendant, 
who  put  in  an  answer,  consented  to  a  reference  on  two  days' 
notice — to  a  hearing  on  two  days'  notice  before  referee — to  a 
hearing  before  the  court  on  four  days'  notice,  and  without  any 
opposition,  permitted  a  decree  to  be  taken  against  the  defendant 
by  default. 

During  these  proceedings,  the  mother  was  not  informed  of 
them  until  the  last  of  December,  by  a  letter  from  the  defend- 
ant. She  immediately  came  to  see  her  daughter,  and  remained 
with  her  in  New  York  for  about  a  month.  During  that  time 
she  exerted  her  influence  with  the  daughter,  to  induce  her  to 
resist  the  dissolution  of  the  marriage  contract.  And  for  that 
purpose  the  opinions  of  Drs.  Mott  and  Simin's  were  taken  as 
to  the  alleged  impotence ;  both  of  whom,  by  their  affidavits, 
state  that  they  had  made  personal  examinations,  and  found  the 
generative  organs  in  a  healthful  state,  and  had  no  hesitation  in 
pronouncing  the  defendant  perfectly  and  wholly  competent  for 
the  married  state. 

On  a  subsequent  occasion,  by  further  affidavits,  these  physi- 
cians reaffirmed  their  former  statement  as  to  the  condition  of 
the  defendant  on  the  22d  January,  1858. 

Their  opinions  are  sustained  by  those  of  Drs.  Griscom  and 
Alden. 
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Shortly  after  this  time  the  defendant  was  removed  from  her 
residence  to  some  other  habitation  in  New  York,  where  her  ex- 
penses were  defrayed  by  the  plaintiff';  and  her  present  place  of 
residence  has  been  concealed  from  the  mother,  all  access  to  her 
prohibited,  and  since  that  time  the  daughter  has  refused  to  see 
her  mother,  or  to  return  to  her  former  home,  but  has  avowed 
to  her  mother  by  letters  her  determination  to  part  from  her 
entirely. 

The  mother  therefore  applied  to  this  court  by  petition,  in 
February,  1858,  stating  the  above  and  other  matters,  and  claim- 
ing, as  the  natural  guardian  of  the  daughter,  to  be  allowed  to 
intervene  ;  and  asking  to  have  the  decree  opened,  to  be  ap- 
pointed guardian  ad  liters  for  her  daughter,  and  for  leave  to 
defend  the  action.  She  also  charges  other  matters  against  the 
husband  and  guardian,  which  it  is  unnecessary  here  to  repeat. 

In  answer  to  this  petition,  the  plaintiff  and  defendant  have 
both  united  to  sustain  the  decree.  They  have,  by  affidavits, 
denied  many  of  the  allegations  of  the  petitioner,  and  have 
furnished  testimony  of  physicians,  giving  a  contrary  account  of 
the  daughter's  health  and  condition,  and  fully  affirming  that 
such  incompetency  exists,  and  that  the  defendant  is  totally  un- 
fitted for  the  marriage  state. 

An  objection  is  taken  to  the  right  of  the  mother  to  intervene 
in  this  action,  or  in  any  manner  to  interfere  with  the  pro- 
ceedings. 

This  view  as  to  the  petitioner's  right  was  adopted  by  the  jus- 
tice at  special  term. 

If  that  opinion  is  correct,  then  the  petitioner  not  only  had  no 
right  to  interfere  in  the  cause,  but  her  appeal  also  is  not  well 
taken,  because  she  has  no  standing  in  the  court,  either  as  a  par- 
ty, or  as  having  any  interest  in  the  subject-matter  of  the  con- 
troversy, by  which  she  can  be  a  party. 

That  the  petitioner  has  no  claim  to  be  appointed  guardian  ad 
litem  for  the  defendant  is  clear,  even  if  the  litigation  between 
the  parties  was  not  closed. 

The  Code  (§  116)  prescribes  the  mode  in  which  the  guar- 
dian ad  litem  for  a  person  over  14  years  of  age  should  be  ap- 
pointed. This  is  to  be  on  the  application  of  the  infant.  No 
guardian  would  be  appointed  against  such  consent;  and  by  rule 
63  it  is  provided  that  such  appointment  must  be  made  on  a  pe- 
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tition  of  the  infant  proposing  the  guardian  ;  and  by  rule  64  the 
court  is  to  be  satisfied  that  the  infant  has  made  a  voluntary 
nomination  of  such  guardian.  It  would  therefore  be  out  of  the 
power  of  the  petitioner  to  be  appointed  such  a  guardian  without 
the  infant's  consent. 

Has  the  mother  then  any  other  right  to  intervene  in  this  ac- 
tion as  the  protector  of  her  daughter,  or  entitled  to  her  services 
during  her  minority,  and  being  liable  for  her  support,  and  there- 
fore as  having  an  interest  in  the  litigation  ? 

The  statute  providing  for  a  dissolution  of  the  marriage  con- 
tract (2  Rev.  Stats.,  325),  after  providing  for  various  cases  in 
which  relations,  or  guardians,  or  next  friends  might  be  parties,  in 
section  38  provides  that  for  physical  incapacity  of  one  of  the 
parties,  the  action  should  only  be  maintained  by  the  injured 
party  against  the  party  whose  incapacity  is  alleged;  thus  exclud- 
ing from  the  action  as  parties  any  but  the  husband  and  wife. 

Although  the  mother  might  have  intervened  under  the  rule 
in  the  ecclesiastical  courts  in  England,  I  do  not  understand  that 
the  same  has  been  adopted  in  this  country.  The  cases  relied 
upon  as  showing  that  the  chancellor  adopted  the  same  rule  here, 
do  not  sustain  that  position. 

In  Devanbagh  a.  Devanbagh  (5  Paige,  554),  he  says  that  a 
provision  of  the  Revised  Statutes  prohibiting  a  sentence  of  nul- 
lity from  being  pronounced  on  the  confessions  of  the  parties, 
without  other  evidence,  is  in  accordance  with  the  ecclesiastical 
law ;  but  that  does  not  mean  that  the  ecclesiastical  law  controls 
such  actions  in  this  State.  On  the  contrary,  in  that  case  the  chan- 
cellor notices  the  provisions  of  the  Eevised  Statutes  (2  Rev.  Stats., 
144,  (marg.)  §  35),  which  enacts  that  all  such  proceedings  shall  be 
conducted  in  the  same  manner  as  other  actions  in  courts  of  equity. 

The  only  question  then  would  be,  wrhether  the  petitioner  had 
any  interest  in  the  matter  which  would  allow  her  to  become  a 
party  to  the  litigation. 

"Whatever  may  be  her  relations  or  feelings  of  affection  for  her 
child,  that  is  not  the  interest  which  the  law  recognizes  as  en- 
titling a  person  to  become  a  party  to  a  litigation  affecting  the 
daughter's  rights.  There  must  be  some  other  interest,  of  a  pe- 
cuniary character ;  and  I  know  of  none,  unless  it  arises  from  the 
relation  of  parent  and  child,  depending  on  the  right  of  the  pa- 
rent to  the  services,  and  the  obligation  of  the  parent  to  provide 
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for  and  support  the  child  during  its  minority.  There  is  no  doubt 
that  such  responsibility  exists  on  the  part  of  the  father.  Does  it 
also  rest  upon  the  mother  after  the  father's  death? 

In  Bartley  a.  Kicbmajer  (2  Comst.,  46),  Bronson,  Chief-justice, 
says:  "  At  the  common  law,  the  mother  has  not,  like  the  father,  a 
legal  right  to  the  services  of  a  minor  child.  (Smith  a.  Denniston, 
2  Wend.,  274 ;  Davies  a.  Williams,  10  Ad.  &  Ellis.,  N.  &,  725.) 

In  2  Kent's  Commentaries,  205,  it  is  said:  "The  father  is 
bound  to  support  his  minor  children,  if  he  be  of  ability,  even 
though  they  have  property  of  their  own ;  but  this  obligation  does 
not  extend  to  the  mother." 

In  the  Commonwealth  a.  Murray  (4  Bin.,  487),  it  was  held 
in  regard  to  a  minor  child  whose  father  was  dead,  that  although 
he  owed  obedience  and  respect  to  his  mother,  yet  the  law  gave 
her  no  control  over  him,  and  she  was  not  entitled  to  the  fruits 
of  his  labor. 

I  am  at  a  loss  to  find  any  legal  ground  upon  which  to  hold 
that  the  mother  has  any  interest  in  the  future  prospects  of  her 
child  who  has  married,  even  though  such  child  be  under  age. 
That  she  is  still  entitled  to  respect  and  affection  from  her,  no 
one  can  doubt;  but  as  before  remarked,  that  duty,  or  the  feel- 
ings of  love  and  affection  which  she  may  entertain  for  her 
child,  do  not  give  her  any  legal  authority  to  intervene  as  a  third 
party  in  an  action  between  the  husband  and  wife,  or  to  exercise 
any  authority  over  her  or  her  interests. 

In  the  present  case,  also,  there  is  another  obstacle  which,  even 
if  such  right  existed  in  the  mother,  would  stand  in  the  way  of 
allowing  her  thus  to  interfere :  it  is,  that  before  any  such  appli- 
cation was  made  by  the  mother,  the  suit  had  progressed  and 
terminated.  A  guardian  ad  litem  had  been  appointed. 

The  case  had  been  tried  before  a  referee,  who  had  found  as  a 
fact  in  the  case,  that  such  in  competency  as  was  relied  on  by  the 
husband  existed  at  the  time  of  the  marriage :  that  report  and 
the  evidence  had  been  submitted  to  Justice  Davies  at  special 
term,  and  he  has  also  found  the  fact  to  be  as  stated  by  the  ref- 
eree, and  had  thereupon  ordered  the  dissolution  of  the  marriage 
contract.  This  fact,  for  the  purposes  of  this  action,  must  be  con- 
sidered as  established  until  the  judgment  is  reversed,  and  the 
finding  cannot  be  reviewed  on  appeal. 

I  am  free  to  say,  that  from  a  careful  examination  of  the  evi- 
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dence,  I  entertain  much  doubt  whether  any  such  incompetency 
existed  at  the  time  of  the  marriage.  The  evidence  in  favor  of 
its  existence  at  that  time  is  slight,  and  there  is  evidence  to  show 
that  it  may  have  been  produced  since ;  and  the  distinction  be- 
tween the  existence  of  the  difficulty  at  that  time  and  at  the  sub- 
sequent period,  when  more  thorough  examinations  were  made, 
does  not  appear  to  have  been  kept  in  view  when  this  case  was 
before  the  referee.  Had  the  case  been  properly  defended,  and 
the  attention  of  the  referee  been  more  directly  called  to  the  in- 
quiry, whether  the  state  of  the  defendant  at  the  time  of  the 
marriage  was  the  same  as  it  was  found  to  be  afterwards,  more 
evidence  would  undoubtedly  have  been  deemed  by  him  to  be 
necessary  to  establish  that  to  be  the  fact.  For  such  an  inquiry, 
the  evidence  of  the  mother,  the  sisters,  or  even  the  defendant 
herself  should  have  been  sought,  before  the  only  fact  upon 
which  the  plaintiff  could  succeed  was  considered  to  be  es- 
tablished. 

It  is  well  said  by  the  chancellor  in  Devanbagh  a.  Devanbagh 
(5  Paige,  557) :  "  In  every  case  of  this  kind  it  is  necessary  that 
the  court  should  proceed  with  the  greatest  vigilance  and  care, 
not  only  to  prevent  fraud  and  collusion  by  the  parties,  but  also 
to  guard  against  an  honest  mistake  under  which  they  may  be 
acting,  merely  from  the  want  of  proper  medical  advice  and 
assistance. 

"  If  the  allegations  have  neither  been  admitted  nor  denied  by 
an  answer  on  oath,  the  defendant  should  be  examined  on  oath 
before  the  master  as  to  the  truth  of  these  allegations-." 

It  is  unnecessary,  however,  to  discuss  this  branch  of  the  case 
at  the  present  time.  If  the  petitioner  has  no  right  to  intervene 
in  this  action,  or  to  become  a  party  thereto,  it  follows  of  course 
that  she  has  no  right  to  appeal  from  any  decision  made  in  the 
cause,  so  as  to  bring  the  merits  thereof  before  the  court  for  ex- 
amination. 

It  was  said  before  the  special  term,  and  is  repeated  here  by 
the  petitioner's  counsel,  that  the  court  may  act  on  the  informa- 
tion furnished  by  the  petitioner,  acting  as  "  amious  curice."  In 
this  character,  her  application  was  received  by  the  justice  at 
special  term ;  and  for  the  purpose  of  obtaining  more  information 
on  the  subject,  he  suggested  to  the  referee  a  private  examina- 
tion of  the  defendant  as  to  her  wishes  in  continuing  the  litiga- 
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tion.  The  result  of  that  examination  is  contained  in  an  affidavit 
of  the  referee,  which  shows  that  the  defendant  objects  to  any 
interference  on  the  part  of  the  petitioner,  and  an  utter  unwil- 
lingness on  her  part  to  engage  in  any  proceeding  to  vacate  the 
judgment  of  the  court  herein. 

The  views  of  this  case  above  expressed,  if  correct,  establish 
that  the  petitioner  has  no  right  to  intervene  in  this  action,  either 
on  account  of  her  relationship  to  the  defendant,  or  on  account 
of  any  interest  which  she  may  have  in  the  litigation  :  that  hav- 
ing neither  a  right  to  be  a  party  from  relationship  or  interest, 
there  is  no  ground  upon  which  she  can  ask  to  have  the  judg- 
ment opened,  or  to  be  allowed  to  defend  the  action : 

That  although  the  court  may  hear  her  communications  as 
amicus  curice^  still  that  belonged  exclusively  to  the  special  term, 
and  gave  no  warrant  for  her  in  that  capacity  to  appeal  to  the 
general  term. 

The  Code  provides  for  an  appeal  only  by  the  party  aggrieved 
(§  325).  This  has  been  construed  to  mean  a  party  to  the  record 
or  his  representatives,  and  not  any  person  who  may  feel  ag- 
grieved when  he  is  no  party  to  the  suit.  It  must  be  apparent, 
therefore,  that  the  petitioner  is  in  no  way  before  the  court,  so  as 
to  bring  up  for  review  the  merits  of  that  judgment,  or  to  give 
the  general  term  any  authority  for  vacating  or  setting  it  aside, 
or  granting  a  new  trial.  Even  if  we  could  do  so,  and  permit 
the  petitioner,  as  the  mother  of  the  defendant,  to  act  in  her  be- 
half on  account  of  her  infancy,  it  would  be  of  no  avail  against 
the  wishes  of  the  defendant. 

In  December,  1857,  she  swears  she  was  over  19  years  of  age  : 
at  the  present  time  she  is  over  20  years  of  age.  The  lapse  of  a 
few  months  would  bring  her  to  the  age  of  21  years,  when  she 
would  be  relieved  from  the  necessity  of  any  guardianship,  and 
be  able  to  act  independent  of  any  control.  If  her  determina- 
tion and  that  of  the  plaintiff  is,  as  stated  by  them,  to  refuse  all 
further  examination  into  her  case  at  the  instigation  of  the 
petitioner,  the  delay  would  easily  relieve  them  from  her  in- 
terference. 

There  is,  however,  a  view  of  this  case  which  is  not  free  from 
difficulty.  In  all  actions  brought  to  obtain  a  dissolution  of  the 
marriage  contract,  whether  for  adultery  or  other  causes,  the  court 
is  charged  with  a  duty  which  seldom  devolves  upon  it  in  other 
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actions ;  and  that  is,  scrupulously  to  guard  this  proceeding  from 
being  used  by  the  parties  collusively,  and  not  to  suffer  a  judg- 
ment therefor  without  being  fully  satisfied  that  the  cause  re- 
ally exists  as  provided  for  in  the  statute.  Whenever  facts  are 
placed  before  the  court  which  cause  any  suspicion  that  there  is 
any  such  collusion  between  the  parties — no  matter  in  what  way 
the  facts  are  brought  to  the  knowledge  of  the  court,  and  whether 
at  a  special  or  a  general  term — and  more  especially  when  the 
defendant  in  such  an  action  is  a  female  under  the  age  of  21 
years,  who,  from  her  condition  both  as  a  married  woman  and  an 
infant,  is  entitled  to  the  special  protection  of  the  court,  it  is  the 
duty  of  the  court  at  once  to  institute  such  an  examination  as 
will  satisfy  them  that  no  such  collusion  exists  between  the 
parties. 

There  are  many  circumstances  in  this  case  which  certainly 
give  a  strange  appearance  to  the  mode  in  which  the  action  has 
been  prosecuted. 

It  was  commenced  while  the  parties  were  living  in  the  same 
house.  A  guardian  ad  litem  was  selected  who  was  a  friend  of 
the  plaintiff,  living  with  him,  not  an  officer  of  the  court,  as  then 
required  by  the  rules  of  the  court :  the  proceedings  were  kept 
secret  from  all  the  relations  of  the  defendant :  the  judgment 
was  obtained  some  time  before  the  defendant  was  led  to  expect 
it :  the  proceedings  were  conducted  with  a  haste  not  usual  in 
legal  proceedings  of  an  adverse  character  and  scarcely  with  that 
regard  to  the  rights  of  an  infant  wife,  which  a  guardian  ad  litem 
should  have  given  to  it :  the  complaint  was  sworn  to  on  the 
SOth  of  November,  1857 — the  guardian  ad  litem  appointed  on 
the  8th  December  following — the  answer  put  in  on  the  same 
day  by  his  attorney — the  cause  noticed  for  hearing  on  the  same 
day  for  the  10th  December,  and  the  guardian's  attorney  ad- 
mitting due  notice — the  reference  ordered  on  the  10th  Decem-x 
ber,  and  the  referee's  report  made  on  the  14th  December, 
founded  on  the  testimony  of  only  one  physician  who  had  ex- 
amined her,  and  the  opinion  of  another  who  had  made  no  ex- 
amination, and  on  the  examination  of  Dr.  Cumrnings  in  Wash- 
ington, under  a  commission  issued  on  the  9th,  and  taken  in 
Washington  on  the  10th  December — and  a  final  judgment  on 
the  18th  December,  on  a  notice  of  hearing  of  four  days.  To  all 
these  proceedings,  and  all  this  haste,  the  guardian  ad  Litem  by 
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his  attorney  was  consenting  in  writing.  And  when  afterwards 
the  mother,  hearing  of  these  proceedings,  came  to  her  child  and 
attempted  to  persuade  her  to  inquire  further  into  the  legality  of 
them,  differences  were  created  between  them,  and  they  were 
finally  separated,  so  that  the  mother  has  not  since  been  permitted 
to  see  her  child.  Whether  this  was  done  at  the  request  of  the 
daughter  or  not,  is  immaterial  in  reference  to  the  point  now 
under  discussion.  And,  lastly,  when  the  mother  applies  to  the 
court  to  have  an  inquiry  into  the  propriety  of  these  proceedings, 
we  find  the  plaintiff  and  defendant,  the  guardian  ad  litem  and 
both  attorneys,  uniting  in  their  opposition  to  any  inquiry,  and  all 
concurring  in  one  effort — viz.,  to  sustain  the  judgment  of  divorce, 
and  to  prevent  any  interference  on  the  part  of  the  mother  in 
obtaining  a  rehearing  of  the  case. 

This  unnecessary  haste,  concealment  from  the  relatives,  and 
union  of  all  parties  in  behalf  of  the  judgment  of  divorce,  re- 
quires some  explanation.  What  necessity  existed  for  such  haste 
that  even  the  guardian  had  to  consent  to  shorten  the  time  that 
the  law  had  given  to  the  parties,  is  not  disclosed  by  these  pro- 
ceedings ;  and  when  in  addition  thereto,  the  disagreement  be- 
tween the  physicians  as  to  the  existence  of  the  alleged  incom- 
petency  is  remembered  ;  the  uncertainty  whether  it  existed 
before  the  marriage,  as  no  other  proof  was  furnished  than  the 
opinion  of  Dr.  ]STichols  from  an  examination  afterwards  ;  the 
neglect  to  examine  the  defendant,  her  mother,  or  her  imme- 
diate relatives,  all  tend  to  throw  doubt  on  the  propriety  of  the 
course  which  the  parties  have  seen  fit  to  adopt  in  this  matter. 
Had  the  parties  intended  to  obtain  such  a  judgment  collusively, 
without  any  real  cause  existing  for  it  other  than  temporary  dis- 
ease, which  proper  treatment  might  have  removed,  no  plan 
could  have  been  more  successfully  adopted,  and  none  more 
easily  effected.  I  do  not  wish  to  be  understood  as  imputing  to 
the  parties  that  such  improprieties  really  exist,  or  that  such  col- 
lusion has  really  taken  place,  but  that  the  circumstances  are 
such  as  to  call  upon  the  court  to  institute  an  inquiry  whether 
there  was  any  such  collusion,  or  other  cause  for  further  examina- 
tion into  the  validity  of  this  judgment. 

For  this  purpose,  it  appears  to  me  proper  that  the  court  should 
order  a  reference  to  one  or  more  suitable  persons,  to  inquire 
whether  there  has  been  any  such  collusion  between  the  parties 
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in  obtaining  this  judgment,  and  for  that  purpose  to  call  before 
them  the  parties,  and  such  other  witnesses  as  they  may  deem 
proper. 

A  reference  was  ordered  at  the  special  term,  but  not  for  this 
purpose.  The  object  of  that  order  was  to  ascertain  whether  the 
defendant  wished  to  have  the  judgment  opened,  and  had  no 
reference  to  the  order  above  suggested. 

If  upon  such  reference  the  court  shall  be  satisfied  that  no 
ground  exists  for  the  charge  made  by  the  petitioner,  the  judg- 
ment will  then  be  free  from  the  imputations  which  may  now  be 
made  against  it,  and  no  cause  exist  for  any  further  objections 
thereto. 

CLERKE,  J. — I  concur  in  the  disposition  of  this  matter  proposed 
in  the  within  opinion ;  but,  I  differ  entirely  from  that  portion  of 
it  which  intimates  that  the  irnpotency  of  the  defendant  at  the 
time  of  the  marriage  was  not  satisfactorily  proved.  The  per- 
manency of  the  obstruction  referred  to  by  some  of  the  witnesses 
may  be  questionable ;  but  I  have  little  doubt  her  whole  ner- 
vous organization  was  so  shattered,  and  her  sexual  organs  were 
in  such  a  state  of  chronic  irritability,  if  not  congeni tally  defective, 
that  she  was  incapable  of  consummating  her  nuptials  ;  and  we 
have  no  sufficient  reason  to  suppose  that  her  impotency  is 
curable. 

DAVIES,  P.  J. — I  concur  with  Justice  Clerke. 
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Supreme  Court,  First  District;  General  Term,  December,  1858. 
ARREST. — FALSE  REPRESENTATIONS. — FRAUDULENT  ASSIGNMENT. 

A  person  who  purchases  goods  upon  a  credit  obtained  on  the  faith  of  his  represen- 
tation that  he  is  solvent,  when  in  fact  he  is  not  solvent,  is  not  liable  to  arrest  in 
an  action  therefor  if  he  believed  his  representations  were  true  at  the  time  ha 
made  them. 

A  fraud  merely  constructive,  not  involving  moral  guilt,  is  not  ground  of  arrest. 
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The  fact  that  a  debtor  lias  made  an  assignment  which,  by  reason  of  the  omission, 
of  schedules  and  of  other  informalities,  is  to  be  deemed  fraudulent  and  void  as 
against  creditors,  <fcc.,  does  not  render  him  liable  to  an  arrest,  at  the  suit  of  such 
a  creditor,  as  having  been  guilty  of  a  fraud,  unless  it  is  shown  that  he  made  tha 
assignment  with  an  actual  fraudulent  intent. 

Appeal  from  an  order  at  special  term  denying  a  motion  to 
vacate  order  of  arrest. 

The  facts  are  stated  in  the  opinion. 

E.  &  K  F.  Brown  and  Waldo  Hutchins,  for  the  appellant. 
J.  J.  Townsend,  for  the  respondent. 

DAVIES,  P.  J. — The  defendants  were  arrested  upon  an  order 
made  by  Justice  Sutherland,  dated  July  2,  1858.  The  order 
was  granted  upon  two  affidavits — one  of  the  plaintiffs,  and  the 
other  by  his  attorney. 

The  affidavit  of  the  plaintiff  states  that  in  July,  1857,  he  sold 
goods  to  the  defendants,  upon  the  faith  of  representations  made 
by  Abraham  Emanuel,  one  of  the  defendants,  to  the  effect  that 
the  firm  of  the  defendants  was  responsible,  and  engaged  in  a 
flourishing  and  profitable  business ;  and  he  swears  that  he  sold 
the  goods  to  the  defendants  "  solely  upon  the  faith  of  said  rep- 
resentations." . 

He  then  proceeds  to  detail  the  subsequent  acts  and  proceed- 
ings of  the  defendants  ; — that  they  failed  on  the  12th  of  Septem- 
ber, 1857,  and  had  made  an  assignment ;  that  after  such  pur- 
chase they  had  sold  goods  to  two  brothers  of  the  defendant 
Emanuel,  which  had  not  been  paid  for  in  full ;  and  had  done 
other  acts,  and  from  all  which  he  states,  and  "  therefore  alleges, 
and  his  allegations  are  founded  on  the  circumstances  before  de- 
tailed, that  at  the  time  of  purchasing  said  goods  the  defendants 
were  insolvent  and  unable  to  pay  their  indebtedness  in  full,  and 
that  they  then  knew  of  such  insolvency ;  and  that  such  repre- 
sentations were  false  and  untrue,  and  then  known  to  be  so  by 
said  defendants." 

The  plaintiff  therefore  alleges,  and  his  allegations  are  founded 
on  the  circumstances  aforesaid — "that  the  defendants,  at  the 
time  of  incurring  the  above  indebtedness,  were  not  engaged  in 
a  flourishing  or  profitable  business,  and  that  they  were  guilty 
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of  a  fraud  in  contracting  the  debt  for  which  this  action  is 
brought"  -,''', 

The  affidavit  of  the  plaintiff's  attorney  contains  no  new  facts 
beyond  annexing  thereto  a  copy  of  the  assignment  made  by  the 
defendants  ;  and  that  at  the  time  of  its  execution  no  schedule  of 
the  property  assigned  was  annexed  thereto,  and  that  none  was 
annexed  until  some  three  weeks  thereafter. 

The  defendants,  by  their  affidavits,  deny  in  the  most  positive 
terms  any  representation  made  to  the  plaintiff  of  the  character 
stated  by  him ;  and  they  swear  that  the  goods  were  purchased 
by  Joseph,  and  not  by  Abraham  Emanuel,  as  stated  by  plaintiff, 
at  Germantown,  in  Pennsylvania — that  Abraham  Emauuel  was 
not  present  when  the  purchase  was  made,  but  was  in  the  city  of 
New  York:  and  Joseph  swears  that  he  purchased  the  goods,  not 
of  the  plaintiff,  but  of  his  clerk,  and  that  the  plaintiff  was  not 
present  at  the  time ;  that  the  defendants  had  purchased  goods 
of  plaintiff  since  August  8,  1856,  and  had  paid  for  all  of  such 
purchases  except  the  last ;  and  that  this  purchase  was  made  in 
the  same  manner  as  the  others,  and  that  he  made  no  representa- 
tions whatever  to  induce  such  sale,  or  any  representations  of  the 
kind  stated  by  plaintiff. 

Isaac  Emanuel,  not  one  of  the  defendants,  stated  that  he 
was  present  at  Germantown  when  Joseph  Emanuel  purchased 
the  goods ;  that  neither  the  plaintiff  nor  Abraham  Emanuel  were 
present ;  that  no  questions  were  asked  Joseph  of  the  character 
stated  by  plaintiff ;  and  that  he  made  no  representations  of  the 
kind  stated  by  plaintiff,  or  any  representations  as  to  the  solvency 
of  defendants :  that  the  goods  were  sold  to  Joseph  by  a  clerk  of 
the  plaintiff. 

We  think,  therefore,  from  this  testimony,  we  are  bound  to  as- 
sume that  the  plaintiff  is  mistaken  in  stating  that  he  sold  the 
goods  to  Abraham  Emanuel,  and  that  at  the  time  of  such  pur- 
chase Abraham  Emanuel,  or  either  of  the  other  defendants 
made  to  the  plaintiff  the  representations  stated  in  his  affidavit, 
or  any  representations  whatever,  and  that  he  is  consequently 
mistaken  in  stating  that  he  sold  said  goods  "  solely  upon  the 
faith  of  said  representations." 

Upon  the  assumption  that  the  representations  as  stated  by 
plaintiff'  had  been  made,  and  the  goods  sold  on  the  faith  of  them, 
the  facts  stated  by  plaintiff  showing  their  falsity  are  very  feeble. 
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The  correct  rule  on  this  subject  is  well  laid  down  by  Justice 
Balcom,  in  Gaffriey  a.  Burton  (12  How.  Pr.  R.,  516).  He  says, 
in  that  case,  the  affidavit  upon  which  the  defendant  was  arrested 
does  not  show  "  that  the  defendant  knew  that  the  representa- 
tions were  false,  which  he  made  on  his  ability  to  pay  upon  or 
at  the  time  he  purchased  the  goods  of  the  plaintiff.  If  he  be- 
lieved his  representations  were  true  at  the  time  he  made  them, 
he  was  not  guilty  of  any  fraud,  however  false  they  may  have 
been." 

In  the  present  case,  no  fact  is  stated  tending  to  show  that  if 
the  representations  had  been  made,  the  defendants  had  reason  to 
believe  the  same  was  not  then  true.  The  fact  of  the  purchase 
on  the  10th  of  July,  1857,  and  the  subsequent  failure  on  the 
12th  of  September  in  that  year,  is  far  from  being  conclusive  of 
a  fraudulent  intent,  when  connected  with  the  history  of  that 
period,  and  the  great  change  which  took  place  in  those  two 
months  in  the  financial  condition  of  the  most  solvent  institu- 
tions and  firms  in  this  city  and  throughout  the  country.  And 
the  defendants  state  that  during  this  period  they  paid  to  their 
creditors  over  the  sum  of  $64,000,  and  purchased  goods  in  the 
usual  course  of  their  business  on  credit  to  the  amount  of  only 
about  $30,000.  And  during  the  same  period  they  sustained 
losses  by  the  failure  of  other  firms,  in  the  aggregate,  to  over  the 
sum  of  $40,000. 

I  find  it  impossible  upon  these  facts,  assuming  the  representa- 
tions to  have  been  made,  that  the  defendants  believed  them  to 
be  false  at  the  time.  On  the  contrary,  it  seems  to  me  they  had 
every  reason  to  suppose  they  were,  on  the  10th  of  July,  1857, 
solvent. 

But  it  was  earnestly  urged  on  the  argument  that  the  order  of 
the  arrest  should  be  retained,  on  the  ground  that  the  defendants 
had  been  guilty  of  fraud  in  making  the  assignment ;  or  in  other 
words,  that  the  assignment  being  fraudulent  and  void,  the  de- 
fendants were  guilty  of  fraud,  and  should  not  be  discharged. 

It  seems  to  me  that  the  language  of  the  late  Chief-justice 
Duer,  concurred  in  by  his  associates  in  Spies  a.  Joel  (1  Diier, 
669),  is  quite  pertinent  on  this  point.  He  says  :  "  It  may  be 
true,  as  the  counsel  for  the  plaintiffs  has  contended,  that  the 
Court  of  Appeals,  by  its  recent  decision,  has  settled  the  law, 
that  the  omission,  in  an  assignment  giving  preferences,  of  and 
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provision  relative  to  a  possible  surplus,  is  evidence  of  a  fraudu- 
lent intent,  which  renders  the  assignment  void  under  the  statute. 
But  in  my  judgment  it  is  only  a  constructive  fraud  which  is 
thus  established,  for  I  cannot  regard  the  omission  as  evidence 
per  se  of  an  actual  intent  existing  in  the  mind  of  the  debtor 
and  governing  his  act;  and  I  am  clear  in  the  opinion  that  it  is 
proof  of  an  actual  intent,  that,  in  all  cases  in  which  fraud  is 
charged,  ought  to  be  required  to  justify  or  sustain  an  order  of 
arrest.  The  constructive  guilt  of  a  debtor,  who  is  innocent  in 
fact,  can  never  be  held  by  me  to  be  a  sufficient  ground  for  his 
imprisonment." 

In  these  views  I  entirely  concur,  and  applying  them,  to  the 
present  case,  they  dispose  of  the  grounds  upon  which  we  are 
asked  to  retain  this  order  of  arrest.  They  are  : 

1st.  That  the  conveying  clause  referred  to  a  schedule  for  the 
description  of  the  assigned  assets,  which  was.  not  in  existence 
and  never  attached. 

2d.  No  change  of  possession  of  the  assigned  estate. 

3d.  That  an  immediate  delivery  of  the  assigned  property  did 
not  take  place. 

4th.  That  some  of  the  preferred  debts  do  not  appear  in  the 
defendants'  books. 

5th.  The  assignee's  refusal  to  give  information  as  to  the  con- 
dition of  the  assets. 

These  positions,  if  established,  may  be  evidence  of  construc- 
tive fraud,  sufficient  to  set  aside  the  assignment ;  but  we  fail  to 
see  that  they  are  evidence  perse  of  an  actual  fraudulent  intent, 
on  the  part  of  the  defendants,  furnishing  sufficient  ground  for 
their  imprisonment. 

The  first  objection  was  mainly  relied  on  on  the  argument,  and 
it  was  insisted  that  the  omission  to  annex  the  schedule  was  con- 
clusive evidence  of  the  intent  to  defraud.  The  case  of  Minor  a. 
Bunce  (14:  Barb.,  39)  was  relied  on  as  establishing  this  position. 

In  that  case  the  assignors  granted  to  their  assignees  "  all  and 
singular  the  lands,  &c.,  &c.,  more  particularly  enumerated  and 
described  in  the  schedule  hereto  annexed,  marked  A,  to  have 
and  to  hold,"  &c. 

The  court  held,  in  that  case,  that  the  schedule  was  made  part 
of  the  conveyance,  and  is  referred  to  as  containing  a  specifica- 
tion of  property  conveyed,  and  was  intended  to  be  annexed : 
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that  in  such  a  case  it  must  be  annexed,  not  only  as  a  description 
and  specification  of  the  property,  but  it  is  necessary,  by  the  very 
terms  of  the  instrument,  to  complete  the  conveyance  or  transfer. 
And  that  in  that  case  the  assignment  was  insensible,  and  as 
against  creditors  did  not  convey  the  property  to  the  assignees. 

In  the  present  case,  the  language  used  is,  in  the  recitals  of  the 
assignment,  "Whereas  the  said  parties  of  the  first  part  are  in- 
debted, &c.,  and  are  desirous  to  make  arrangements  for  the 
payment  thereof  by  an  assignment  of  all  their  property  and 
effects  for  that  purpose,  and  there  grant,  &c.,  "  all  and  singular 
the  goods,  chattels,  stocks,  promissory  notes,  debts,  things  in 
action,  claims,  demands,  property,  and  effects,  belonging  to  the 
said  parties  of  the  first  part,  or  either  of  them  (except  such 
property  as  may  be  by  law  exempt  from  sale  on  execution),  the 
same  being  more  particularly  enumerated  and  described  in  a 
schedule  thereof,  hereto  annexed,  marked  schedule  A."  The 
assignment  also  authorizes  the  assignees  "  to  ask,  demand,  re- 
cover, and  receive  of  and  from  all  and  every  person  and  per- 
sons, all  the  property,  debts,  and  demands  belonging  and  owing 
to  the  said  parties  of  the  first  part." 

The  language  used  in  this  assignment  is  identical  with  that 
employed  in  the  case  of  Platt  a.  Lott,  decided  in  the  Court  of  Ap- 
peals, June,  1858,  and  to  which  we  have  been  referred.  Justice 
Selden,  in  giving  the  opinion  of  the  court  in  that  case,  says  : 
"  If,  in  looking  at  the  assignment  in  this  case,  we  are  able  clearly 
to  see  that  it  was  the  intent  of  the  assignors  to  convey  to  the 
assignees  the  whole  of  their  property,  we  are  bound  to  give 
effect  to  that  intent.  Were  this  question  to  depend  solely  upon 
the  main  clause  in  the  instrument,  I  should  have  very  little  doubt 
as  to  the  design  with  which  it  must  have  been  executed.  Not 
only  the  general  terms  in  which  that  clause  is  couched,  em- 
bracing as  they  do  all  the  property  of  the  assignors,  both  real 
and  personal,  but  the  emphatic  language  with  which,  as  we 
have  seen  it  concluded — viz.,  'of  every  description  belonging  to 
the  said  parties  of  the  first  part,  or  in  which  they  have  any  in- 
terest whatever' — would  seem  to  manifest  a  plain  intent  to  con- 
vey every  thing  which  the  assignors  possessed.  It  is  true,  this 
clause  is  followed  by  the  words,  '  the  same  being  more  fully  and 
particularly  enumerated  and  described  in  a  schedule,'  &c.  This, 
however,  by  no  means  indicates  an  intention  to  qualify  or  limit 
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the  broad  and  comprehensive  language  previously  used.  A 
schedule  would  of  course  be  necessary  as  a  matter  of  con- 
venience, and  as  a  guide  to  the  assignee ;  and  the  provision  for 
its  annexation,  although  it  is  thereby  made  a  part  of  the  as- 
signment, does  not  warrant  the  inference  that  it  was  intended 

O  / 

that  if  any  portion  of  the  property  of  the  assignors  should  be 
omitted,  which  might  well  occur  through  accident  or  inadver- 
tency, the  title  to  such  property  should  not  pass  to  the  assignee." 
He  says,  also,  that  this  construction  is  strengthened  by  the  fact 
that  the  assignment  expressly  recites  that  the  assignors  were 
desirous  of  providing  for  the  payment  of  their  debts,  "  by  an 
assignment  of  all  their  property  and  effects  for  that  purpose." 

We  must  therefore  hold  that  this  case  is  an  authority  in  point, 
for  the  position  that  the  assignment  now  under  consideration  is 
not  void  by  reason  of  the  omission  to  annex  the  schedule  men- 
tioned therein,  and  that  such  omission  is  not  evidence  of  even 
a  constructive  fraud  in  this  case. 

It  certainly  cannot  be  regarded  as  evidence  -of  a  fraudulent 
intent,  warranting  us  to  hold  the  defendants  under  an  order  of 
arrest. 

The  order  appealed  from  must  therefore  be  reversed  with 
costs,  and  the  order  of  arrest  be  vacated. 


D'lYEKNOIS  a.  LEAVITT. 

Supreme  Court,  First  District;  General  Term,  November,  1858. 
\ 
APPEAL. — IRREGULARITY. — JURISDICTION. 

Upon  the  decision  of  a  case  tried  by  the  court,  an  accounting  -was  ordered ;  be- 
fore the  accounting  was  taken,  the  plaintiff  appealed,  and  without  any  objection 
being  taken  to  an  appeal  at  that  stage  of  the  cause,  the  decision  was  reversed 
and  a  new  trial  ordered.  On  the  new  trial  a  decision  was  made,  and  an  account- 
ing ordered,  and  before  that  accounting  was  taken  the  defendant  appealed. 
This  appeal  was  dismissed  on  motion  of  the  plaintiff,  on  the  ground  that  the 
judgment  at  special  term  was  not  appealable  until  the  accounting  had  been 
taken.  The  defendant  thereupon  moved,  on  the  same  ground,  to  vacate  tha 


60  ABBOTTS'  PRACTICE  REPORTS. 

D'lvernois  a.  Leavitt. 

order  of  the  general  term  by  which  the  first  decision  was  reversed  and  the 
new  trial  ordered. 

Held,  that  although  the  appeal  was  irregular,  the  order  made  on  it  was  not 
void.  1.  It  was  competent  for  the  parties  to  waive  the  objection  that  no  ac 
counting  had  been  taken,  and  to  insist  on  a  decision  at  that  stage  of  the  cause. 

2.  That  the  course  of  the  defendant  in  proceeding  to  the  new  trial  was  a 
waiver  of  any  objection. 

3.  The  irregularity  did  not  amount  to  any  want  of  jurisdiction  of  the  pro- 
ceedings. 

Of  the  distinction  between  irregularity  and  want  of  jurisdiction. 

Motion  at  general  term  to  vacate  an  order  for  a  new  trial. 

BY  THE  COURT. — INGKAHAM,  J. — This  case  was  tried  before 
Mr.  Justice  Roosevelt,  and  decided  by  him,  and  he  ordered  an 
account  to  be  taken.  From  this  judgment  an  appeal  was  taken 
by  the  plaintiffs  to  the  general  term. 

Upon  the  hearing  at  the  general  term,  the  same  was  argued 
without  any  objection  being  made  as  to  the  right  of  appeal  in 
that  stage  of  the  cause,  and  the  court  held  that  the  decision  at 
special  term  was  erroneous,  ordering  a  new  trial.  Such  new 
trial  afterwards  took  place  before  Mr.  Justice  Clerke,  and  a  new 
decision  was  made,  varying  in  some  respects  from  the  first,  and 
ordering  an  account  to  be  taken. 

The  defendants  appealed  from  that  decision  before  the  ac- 
count was  taken ;  and  on  that  appeal  being  noticed  for  hearing 
at  the  general  term,  the  plaintiffs  moved  to  dismiss  the  appeal, 
upon  the  ground  that  the  judgment  at  special  term  was  not 
perfect  until  the  account  was  taken,  and  no  appeal  would  lie 
from  that  decision  before  the  account  was  taken  and  judgment 
was  entered. 

The  defendants  now  move  to  vacate  the  order  of  the  general 
term,  reversing  the  decision  of  Mr.  Justice  Roosevelt,  and  the 
subsequent  proceedings  for  the  same  cause — viz.,  that  an  appeal 
from  that  decision  could  not  be  taken  before  the  judgment  was 
perfected. 

It  must  be  apparent  that  the  decision  of  Mr.  Justice  Roose- 
velt cannot  now  be  sustained  by  the  general  term  of  this  court, 
under  the  practice  which  governs  this  court  to  adhere  to  the 
decisions  of  the  general  term,  until  reversed  on  appeal.  Upon 
argument,  the  general  term  have  decided  that  the  decision  then 
made  was  erroneous.  If  the  court  should  feel  bound  to  vacate 
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the  order  there  made  upon  the  ground  that  no  appeal  could  lie 
to  the  general  term,  still,  when  the  account  has  been  taken,  and 
a  new  appeal  is  brought,  the  general  term  will  feel  bound  by 
the  law  as  heretofore  decided,  and  will,  as  a  matter  of  course,  re- 
verse that  decision.  It  would  therefore  be  a  useless  ceremony 
to  vacate  the  order  heretofore  made,  and  after  the  account  is 
taken  to  make  the  same  order. 

It  would  be  unwise  and  unnecessary  to  make  such  an  order, 
unless  the  whole  proceeding  was  void  for  want  of  jurisdiction. 

It  is  said  that  the  court  participated  in  the  mistake  as  to  its 
powers,  and  therefore  it  should  vacate  the  judgment.  But  there 
is  no  force  in  this  argument.  JSTo  objection  was  taken  to  the 
regularity  of  the  appeal.  Until  such  an  objection  was  made, 
the  attention  of  the  court  was  not  directed  to  that  point. 

The  general  term  might  have  supposed  both  parties  were  con- 
senting to  that  course  to  obtain  an  expression  of  opinion  from 
the  general  term  upon  the  question,  before  the  parties  proceeded 
to  the  accounting. 

It  does  not  involve  that  clear  question  of  jurisdiction,  which, 
if  violated,  would  vitiate  all  the  proceedings.  If  both  parties 
had  agreed  in  writing  to  suspend  an  accounting,  and  take  the 
opinion  of  the  general  term  upon  the  questions  of  law  arising 
on  the  decision  at  special  term,  I  think  there  could  be  no  doubt 
of  the  right  of  the  parties  to  insist  upon  a  decision  made  under 
such  a  consent. 

So  also  the  course  of  the  defendants  in  proceeding  to  the  new 
trial  before  Mr.  Justice  Clerke,  without  an  application  to  the 
general  term  to  vacate  the  order  for  the  reasons  on  which  this 
motion  is  now  made,  must  be  considered  as  an  assent  to  that  de- 
cision, and  as  waiving  any  previous  irregularity,  if  there  was 
any  in  the  proceedings  which  led  to  such  new  trial. 

For  these  reasons  we  are  of  the  opinion  that  there  is  no 
ground  for  this  motion,  and  that  the  same  ought  not  to  be 
granted,  unless  there  is  such  a  total  want  of  jurisdiction  in  the 
general  term  as  to  render  the  whole  proceeding  a  nullity.  If  there 
is  such  a  want  of  jurisdiction,  then  the  motion  should  be  granted. 

This  question  is  not  to  be  decided  upon  the  same  principles 
as  would  govern,  if  the  inquiry  was  whether  the  Supreme  Court 
had  any  jurisdiction  over  this  cause  and  the  parties. 

The  action  is  properly  before  the  court,  and  the  parties  and 
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subject- matter  of  the  action  are  all  within  its  jurisdiction.  The 
court  had  full  power  and  authority  to  decide  all  the  questions 
which  could  arise  in  the  action,  in  some  of  the  branches  of  the 
court. 

We  are  referred  to  the  decision  of  the  Court  of  Appeals  in 
the  case  of  Curtis  and  Others  a.  Leavitt.  In  that  case  the  hear- 
ing was  first  at  the  general  term,  arid  it  was  held  that  the  Code 
required  a  trial  to  be  first  had  at  a  special  term.  I  have  not  the 
opinion  of  the  court  in  that  case,  and  am  therefore  unable  to 
say  whether  the  court  held  ttee  proceedings  to  be  void  for  want 
of  jurisdiction,  or  that  the  judgment  should  be  set  aside  for  want 
of  compliance  with  the  provisions  of  the  Code. 

It  must  be  conceded  that  the  whole  proceeding  was  irregular 
on  the  appeal  to  the  general  term  ;  that  point  was  so  decided  in 
the  motion  to  strike  this  cause  from  the  calendar  at  the  last  term: 
but  I  have  not  been  able  to  adopt  the  conclusion  that  there  was 
any  such  want  of  jurisdiction,  as  to  render  the  whole  proceeding 
before  the  general  term  cor  am  nonjudice. 

The  word  jurisdiction  is  often  used  to  express  the  want  of 
control  over  proceedings  in  a  cause  on  account  of  irregularity, 
and  some  confusion  has  been  occasioned  by  not  keeping  in  view 
the  distinction  which  should  always  be  observed  between  mat- 
ters giving  jurisdiction,  or  only  as  necessary  to  the  regularity  of 
proceedings. 

Where  a  cause  is  removed  by  appeal  or  otherwise  from  one 
court  to  another,  and  the  proceedings  have  been  conducted  in 
violation  of  law,  then  the  court  gains  no  legal  control  of  the  ac- 
tion, and  of  course  no  jurisdiction  over  it. 

But  such  a  rule  cannot,  in  my  judgment,  be  applied  to  the 
proceedings  in  a  cause  in  a  court  which  has  acquired  full  juris- 
diction over  the  cause  and  the  subject-matter,  and  the  right  to 
render  judgment  therein.  In  such  a  case  any  departure  from 
the  statutory  provisions  regulating  its  proceedings  before  judg- 
ment, are  only  irregularities  which  may  be  waived  by  the  par- 
ties, and  which  do  not  aftect  the  validity  of  the  judgment,  if 
such  judgment  should  finally  be  rendered  according  to  law. 
Or,  in  other  words,  a  want  of  jurisdiction  can  never  be  alleged 
as  to  the  interlocutory  proceedings  in  an  action  where  the 
court  has  obtained  jurisdiction  originally,  and  renders  the  proper 
judgment  in  the  cause. 
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In  such  cases,  departures  from  the  provisions  of  the  statute 
are  irregularities,  which  the  party  may  be  relieved  against  by 
motion,  if  made  at  proper  time  ;  and  in  some  cases  on  appeal, 
if  the  irregularities  appear  on  the  record. 

The  case  of  Brown  a.  Brown  (2  Seld.,  106)  was  an  appeal  to 
the  Court  of  Appeals  in  a  case  in  which  no  appeal  by  law 
could  be  taken  to  that  court.  Of  course  there  was  no  jurisdiction. 

In  The  People  a.  Sturdevant  (5  Seld.,  263),  it  is  said  juris- 
diction is  the  power  to  hear  and  determine  the  subject-matter  in 
controversy  between  the  parties.  » 

Where  the  court  has  jurisdiction,  it  has  a  right  to  decide 
every  question  which  arises  in  the  cause,  and  whether  its  de- 
cision be  correct  or  otherwise,  its  judgment,  until  reversed,  is 
regarded  as  binding  in  every  court.  But  if  it  acts  without  au- 
thority, its  judgments  and  orders  are  regarded  as  nullities. 

In  Smith  a.  Grant  (15  N.  T.  R.,  590),  the  Court  of  Appeals 
held  that  they  could  not  review  an  order  of  the  Supreme  Court 
referring  a  case  back,  &c.,  and  that  decision  is  applicable  to 
all  interlocutory  orders  of  a  court  not  affecting  the  final  decision 
of  the  case. 

All  the  other  cases  referred  to  on  this  point  by  the  defendant's 
counsel,  relate  to  the  jurisdiction  of  the  court  originally  over 
the  subject-matter  of  the  action.  No  one  case  has  been  cited 
where  it  was  held  that  the  court  had  no  jurisdiction  over  the  in- 
terlocutory proceedings  in  a  cause  where  it  originally  had 
jurisdiction,  and  rendered  final  judgment  therein.  Its  proceed- 
ings may  be  irregular,  but  cannot  be  said  to  be  void  for  want  of 
jurisdiction. 

"We  are  of  the  opinion  that  the  order  of  the  general  term,  al- 
though irregular,  was  not  void  for  want  of  jurisdiction  ;  that  as 
the  defendants  proceeded  to  the  new  trial  as  ordered,  such  irregu- 
larity was  waived ;  and  that  there  can  be  no  use  in  vacating  the 
order  of  the  general  term  when,  by  the  decision  then  made, 
the  general  term  would  on  a  new  appeal  make  the  same  order. 

The  motion  to  vacate  the  order  of  general  term  is  denied. 

DA  VIES,  P.  J.,  and  CLERKE,  J.,  concurred. 
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GREATON  a.  MORGAN. 

Supreme  Court,  First  District:  General  Term,  December,  1858. 
ATTACHMENT. — NON-RESIDENT. 

The  defendant  had  a  place  of  business  in  New  York  city,  but  boarded  in  New- 
ark, N.  J.,  where  he  carried  on  business,  and  had  repeatedly  stated  that  to  be 
his  residence,  and  was  seldom  if  ever  at  the  ostensible  place  of  business  in  New 
York. 

Held,  that  he  was  a  non-resident. 

The  cases  of  Hurlbut  a.  Seeley  (11  How.  Pr.  R.,  507),  and  Towner  a.  Church  (2  Ante, 
299),  are  not  to  be  extended. 

Appeal  from  an  order  denying  a  motion  to  vacate  an  at- 
tachment. 

In  this  action  the  plaintiff  attached  property  of  the  defend- 
ants on  the  ground  that  they  were  non-residents.  The  defend- 
ant moved  to  vacate  the  attachment  on  an  affidavit  alleging 
that  he  had  an  office  in  the  city  of  New  York,  and  considered 
that  as  his  place  of  residence,  although  he  boarded  in  Newark, 
N.  J.,  and  carried  on  a  factory  there.  His  affidavit  also  charged 
that  the  plaintiff  fraudulently  induced  him  to  bring  the  goods 
which  were  attached  into  the  State,  in  order  that  he  might  at- 
tach them.  This  charge  was  fully  denied  by  the  plaintiff's 
affidavit. 

The  motion  was  denied  at  special  term,  the  justice  holding 
that  the  weight  of  evidence  was  in  favor  of  the  position  that  the 
defendant  was  a  non-resident,  and  that  there  was  no  fraud  in 
the  use  of  the  process.  The  defendant  now  appealed. 

Wm.  E.  Robinson,  for  the  appellants. 
Albert  Mathews,  for  the  respondents. 

BY  THE  COURT.* — INGRAHAM,  J. — We  think  the  affidavits  nsed 
on  this  motion  present  such  contradictory  statements  in  regard 

*  Present,  DA  VIES,  P.  J.,  and  INGRAHAM  and  CLKRKE,  JJ. 


NEW-YORK.  65 


Greaton  a.  Morgan. 


to  the  matter  at  issue  between  the  parties,  as  to  call  fur  the  ap- 
plication of  the  rule,  that  upon  questions  of  fact  where  the 
affidavits  are  conflicting,  the  court  on  appeal  will  not  interfere 
with  the  findings  of  the  justice. 

Upon  the  question  of  residence,  Mr.  Justice  Roosevelt  found 
against  the  defendant,  and  his  decision  can  well  be  sustained, 
notwithstanding  the  cases  of  Hurlbut  a.  Seeley  (11  How.  Pr. 
/£.,  507  ;  Towner  a.  Church,  2  Abbotts1  Pr.  B.,  299).  As  these 
cases  were  by  the  general  term,  we  should  feel  bound  by  them 
to  the  extent  they  go,  but  are  not  disposed  to  extend  those 
decisions. 

In  the  first  case  the  defendant  left  his  family  behind,  and 
avowed  at  all  times  his  intention  to  return  as  soon  as  he  had 
opened  a  store  in  a  western  town,  and  was  actually  returning  to 
the  State  when  the  attachment  was  issued.  In  the  second  case, 
it  was  held  that  a  man  who  boarded  in  New  York  six  days  in 
the  week,  and  did  business  here,  and  spent  Sunday  with  his 
family  in  Connecticut,  was  a  resident  here.  Without  expressing 
any  opinion  as  to  the  consistency  of  these  decisions  with  the  pro- 
visions of  the  statute,  it  is  enough  to  say  that  the  present  case  is 
covered  by  neither  of  them.  The  defendant  was  in  Newark 
carrying  on  his  business,  had  repeatedly  declared  that  he  re- 
sided there  ;  he  had  no  family  or  home  in  New  York,  and  was 
seldom  if  ever  at  the  ostensible  place  of  business  in  New  York. 
The  cases  cited  are  entirely  distinct  in  their  characteristics  from 
the  one  now  before  the  court. 

Upon  the  second  ground  of  the  motion,  viz.,  that  the  plain- 
tiff had  fraudulently  induced  the  defendant  to  bring  the  goods 
within  the  jurisdiction  of  the  court,  it  is  enough  to  say  that  the 
affidavit  of  the  plaintiff  directly  contradicts  the  affidavit  of  the 
defendant  on  that  point. 

The  order  appealed  from  should  be  affirmed. 
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FAIRBANKS  a.  TREGENT. 

Supreme  Court,  First  District;  General  Term,  February,  1859. 
EXAMINATION  OF  PARTIES. — COMMISSION. 

A  non-resident  party  is  not  entitled  to  the  issue  of  a  commission  to  take  his  tes- 
timony unless  the  adverse  party  has  given  notice  of  an  intention  to  offer  him- 
self as  a  witness.* 

The  first  clause  of  section  399  of  the  Code,  should  be  construed  to  apply  only  to 
the  case  of  examination  at  the  trial. 

Appeal  from  an  order  granting  a  commission  to  examine  the 
defendant  on  his  own  behalf. 

The  decision  of  the  special  term  allowing  the  commission  is 
reported  7  Ante,  21. 

BY  THE  COURT. — ROOSEVELT,  J. — The  Code  provides  that  a 
party  to  an  action  or  proceeding  may  be  examined  as  a  witness 
in  his  own  behalf,  the  same  as  any  other  witness.  As  non-resi- 
dent witnesses  generally  may  have  their  testimony  taken  by 
commission  or  written  interrogatories  and  cross-interrogatories, 
without  the  necessity  of  personal  attendance  in  court,  it  is  in- 
sisted that,  under  the  language  above  quoted,  the  same  rule  ap- 
plies to  non-resident  parties.  It  is  undoubtedly  true,  that  the 
clause  in  which  the  above  provision  occurs,  contains  no  limita- 
tion as  to  non-residence,  while  it  does  contain  certain  other 
specific  restrictions,  namely :  First,  that  "  the  adverse  party  or 
person  in  interest"  shall  be  "living"  (although  it  is  not  perceived 
how  a  dead  body  can  be  an  "  adverse  party  or  person") ;  second, 
that  he  shall  not  be  the  assignee  or  legal  representative  of  a 
deceased  person  ;  third,  that  the  party  proposing  to  be  examined 
shall  give  ten  days'  notice  of  such  intended  examination.  And 
applying  the  argument  deduced  from  the  maxim  of  expressio 
unius  exclusio  alterius,  it  would  seem  to  follow  that  a  non-resi- 

*  See  to  the  same  effect,  Hull  a.  Wheeler,  7  Ante,  411. 
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dent  party  who  wishes  to  be  examined,  need  not  for  that  purpose 
attend  in  person. 

It  is  said,  however,  that  a  subsequent  clause  of  the  section  in 
question  overthrows  this  inference.  That  clause,  on  a  careful 
perusal,  will  be  found  to  be  confined  to  the  case  of  a  party  re- 
ceiving a  notice  that  his  adversary  intends  to  be  examined,  and 
not  to  apply  to  the  case  of  a  party  giving  a  notice  that  he  him- 
self means  to  be  a  witness.  It  provides  that  on  receiving  such 
notice  of  his  adversary's  intention  to  be  examined — whether 
viva  voce  or  on  commission,  seems  immaterial — he  may,  if  a  non- 
resident, have  his  own  examination  taken  by  commission.  But 
it  is  asked,  and  very  pertinently,  if  it  was  intended  by  the  first 
clause  that  a  non-resident  might,  in  any  event,  be  examined  on 
commission,  why  insert  another  clause  that  he  might  do  so  in 
the  particular  event  of  his  adversary's  being  examined  ?  The 
provision,  in  that  view  of  the  section,  would  be  entirely  super- 
fluous. We  are  bound,  however,  to  give  it  some  effect,  if  prac- 
ticable. The  only  way  of  doing  so  is  to  regard  it  as  limiting 
still  further  the  generality  of  the  previous  language.  And  so 
interpreting  it,  the  result  would  be — and  certainly  it  is  not  an 
objectionable  result — that  if  a  party  wishes  to  be  a  witness  in 
his  own  behalf,  whether  he  reside  within  or  without  the  juris- 
diction, he  shall  attend  in  person,  and  submit  to  an  examination 
in  the  face  of  the  court,  unless  the  opposite  party  has  seen  fit,  by 
his  own  act,  to  force  him  to  be  a  witness ;  in  which  case,  if  a  non- 
resident, he  need  not  make  a  distant  journey,  but  may  have  his 
testimony  taken  on  written  interrogatories  and  cross-interroga- 
tories, to  be  settled  and  transmitted  to  him. 

This  interpretation  gives  effect  to  all  parts  of  the  section,  and 
merely  requires  the  insertion  in  the  first  clause  of  the  words  "on 
the  trial,"  which,  it  is  obvious,  were  in  the  mind  of  the  Legis- 
lature, and  are  necessarily  to  be  implied,  in,  order  to  make  the 
whole  provision  harmonious  with  itself,  and  reasonable  in  its 
operation.  The  first  clause  of  the  section,  in  that  view,  would 
read  as  follows :  "  A  party  to  an  action  or  proceeding  may  be 
examined  (on  the  trial)  as  a  witness  in  his  own  behalf,  the  same 
as  any  other  witness." 

Order  appealed  from  reversed,  without  costs. 
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MINOR  a.  BUCKINGHAM. 

Supreme  Court,  First  District ;  /Special  Term,  February,  1859. 
MOTION  TO  DISSOLVE  INJUNCTION. — AFFIDAVIT. 

An  injunction  was  granted  on  the  complaint  alone,  and  the  defendant  moved  on 
his  answer  to  dissolve  it.  The  answer  was  verified,  not  by  a  party,  but  by 
the  attorney,  by  an  affidavit  attached  to  the  answer,  in  which  he  stated  that 
he  was  acquainted  with  each  and  every  of  the  matters  and  things  set  forth 
and  alleged  in  the  answer,  and  that  all  the  matters  set  forth  in  the  answer 
were  true  of  his  own  personal  knowledge. 

Held,  that  this  was  not  only  a  verification,  but  should  be  deemed  also  an 
affidavit  within  the  provisions  of  section  226  of  the  Code,  and  that  the  plaintiff 
was  entitled  to  oppose  the  motion  by  additional  affidavits. 

Motion  to  dissolve  an  injunction. 
The  facts  are  stated  in  the  opinion. 

INGRAHAM,  J. — The  defendants  move  to  dissolve  an  injunction : 
the  injunction  was  granted  solely  upon  the  complaint :  the  de- 
fendants have  filed  their  answer,  and  now  move  to  dissolve  the 
injunction. 

If  the  motion  was  made  solely  upon  the  complaint  and  answer 
verified  in  the  usual  manner,  the  plaintiff  could  not  read  affida- 
vits in  opposition  to  the  motion.  This  was  expressly  held  hy  the 
general  term  of  this  district,  in  Blatchford  a.  The  New  York  & 
New  Haven  Railroad  Company  (7  Abbotts'  Pr.  R.,  322),  and  in 
that  decision  I  concurred. 

In  this  case,  however,  the  answers  set  up  new  matter  as  a  de- 
fence, and  the  answers  are  not  verified  by  the  party,  but  by  the 
attorney,  who,  in  his  affidavit  attached  to  the  answers,  states  that 
he  is  personally  acquainted  with  each  and  every  of  the  matters 
and  things  set  forth  and  alleged  in  the  answer,  and  that  all  the 
matters  set  forth  in  the  answer  are  true  of  his  own  personal 
knowledge. 

The  answer,  with  the  usual  verification,  is  received  only  as 
denying  the  equities  alleged  in  the  complaint ;  and  for  that  rea- 
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son  the  plaintiff  is  not  permitted  to  contradict  the  allegations 
contained  in  it. 

In  the  case  referred  to,  it  is  evident  that  the  decision  was 
made  in  reference  to  an  answer  verified  in  the  usual  manner. 
But  here  we  have  an  affidavit  made  by  the  attorney,  that  the 
matters  stated  in  the  answer  are  within  his  personal  knowledge, 
and  are  true.  This  is  not  only  a  verification  of  the  answer  as 
required  by  the  Code,  but  it  is  also  an  affidavit  containing  a 
positive  averment  of  the  truth  of  all  the  facts  contained  in  the 
answer,  as  fully  as  if  made  in  a  separate  affidavit.  In  such  a 
case  I  think  this  is  to  be  regarded  as  an  affidavit  made  by  the 
attorney,  as  much  as  if  he  had  repeated  in  a  separate  paper  the 
matter  set  up  in  the  answer.  The  motion  is  therefore  made 
upon  affidavit  with  the  answer,  and  brings  the  case  within  the 
provisions  of  section  226  of  the  Code,  which  allows  the  plaintiff 
to  oppose  the  motion  by  affidavits  in  addition  to  that  on  which 
the  injunction  was  granted. 

The  plaintiff  may,  therefore,  oppose  this  motion  on  affidavits ; 
and  for  that  purpose  the  same  may  be  re-heard  on  notice  of  two 
days,  to  be  given  by  either  party. 


O'SHEA  a.  KIRKER. 

New  York  Superior  Court;  General  Term,  January,  1859. 
JOINT  LIABILITY. — JUDGMENT. — REFERENCE. — APPEAL. 

When  several  persons  are  united  as  defendants  in  an  an  action  for  a  wrong,  and 
it  is  alleged  and  proved  that  all  jointly  did  the  wrong  complained  of,  the  dama- 
ges cannot  be  severed,  so  as  to  be  apportioned  according  to  their  respective  de- 
grees of  guilt;  but  the  plaintiff  is  entitled  to  a  judgment  against  all,  for  the 
amount  of  damage  which  he  proves  he  has  sustained. 

"Where  the  jury,  the  court,  or  the  referee  sever  the  damages,  the  plaintiff  may 
enter  judgment  against  all  the  defendants  for  the  largest  amount  found  against 
any  of  them,  and  the  entry  of  a  remittitur  as  to  the  other  amounts  is  a  matter 
of  form.  The  entry  of  the  one  judgment  for  the  larger  amount  is  in  itself  an 
election  to  remit  the  others  ;  and  the  judgment  should  not  be  reversed  because 
there  is  no  formal  remittitur. 
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Where,  on  appeal  from  a  judgment  entered  on  the  report  of  a  referee,  no  attempt 
is  made  by  either  party  to  question  the  accuracy  of  the  referee's  conclusions  of 
fact,  the  court,  no  matter  which  party  may  have  taken  the  appeal,  should 
direct  such  a  judgment  as  the  law  pronounces  upon  the  facts  thus  found. 

Two  defendants  were  sued  together  as  having  jointly  committed  a  tort,  and  on 
the  trial  it  was  proved,  by  competent  arid  sufficient  evidence,  that  they  jointly 
did  the  wrong,  and  that  the  plaintiff  had  been  damaged  to  the  amount  of  $600. 
The  referee  before  whom  the  cause  was  tried,  severed  the  damages,  assessing 
them  at  $150  against  one  defendant,  and  $600  against  the  other.  On  his  report, 
the  plaintiff  entered  judgment  against  both  for  $600,  without  any  formal  re- 
mittitur  as  to  the  lesser  amount. 

Held,  on  appeal  from  the  judgment,  that  the  severing  of  the  damages  was 
rightly  disregarded  in  entering  the  judgment,  and  that  the  judgment  so  entered 
was  correct,  and  should  be  affirmed,  with  leave  to  the  plaintiff  to  modify  its 
form  (if  so  advised1),  so  as  to  state  that  he  elected  to  remit  the  lesser  sum,  and 
take  judgment  against  both  for  the  larger  sum. 

Appeal  from  a  judgment  entered  on  the  report  of  a  referee. 

The  action  was  brought  by  P.  O'Shea  against  two  defendants, 
J.  B.  Kirker  and  J.  G.  Shea,  for  libel.  The  cause  was  referred, 
and  the  referee  found,  as  matters  of  fact  on  the  issues  tried  be- 
fore him — 

That  the  defendant  John  G.  Shea  wrote  and  caused  to  be 
published  the  alleged  libellous  matter  set  forth  in  the  complaint; 
that  the  said  John  G.  Shea  was,  at  the  time  of  the  publication 
mentioned,  in  the  employment  of  the  defendant  Kirker,  who 
was  then  carrying  on  business  in  the  city  of  New  York,  as  a 
bookseller,  under  the  name  of  Edward  Dunigan  &  Brother ; 
that  the  said  Kirker  saw  the  circular  to  which  said  libellous 
matter  was  attached  after  it  was  printed,  and  to  which  circular 
the  name  of  "  Edward  Dunigan  &  Brother"  was  affixed,  and 
knew  of  its  being  issued  and  circulated,  and  the  same  was  issued 
and  circulated  froni  the  business  establishment  of  said  Kirker. 
He  also  found,  "  as  matter  of  law,  that  the  defendant  Kirker 
did  publish  the  alleged  libellous  matter." 

After  further  stating  the  facts  found  on  the  question  of  justifi- 
cation, he  found  that  the  libel  was  wantonly  and  unjustifiably 
made  and  published  by  the  defendants,  and  concluded  his  report 
as  follows : 

"  As  a  conclusion  of  law,  on  the  facts  of  the  case,  the  referee 
finds  that  the  plaintiff  is  entitled  to  recover  damages  against  the 
defendants,  for  an  unjustified  libel. 
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"The  referee  severs  the  damages,  as  the  defendant  Kirker  ap- 
pears to  have  taken  little  part  in  the  libel,  and  is  chiefly  cen- 
surable for  allowing  the  charges  against  the  plaintiff'  to  go  forth 
attached  to  a  circular,  under  the  name  of  his  firm,  while  the 
defendant  John  G.  Shea,  wrote  and  personally  caused  to  be 
circulated,  the  alleged  libellous  matter. 

"  The  referee  finds  that  the  plaintiff  has  sustained  damages 
from  the  defendant  Kirker,  to  the  amount  of  one  hundred  and 
fifty  dollars,  and  damages  from  the  defendant  John  G.  Shea,  to 
the  amount  of  six  hundred  dollars. 

"The  referee,  therefore,  decides  and  reports  that  the  plaintiff, 
Patrick  O'Shea,  do  recover  judgment  against  the  defendant 
James  B.  Kirker,  for  one  hundred  and  fifty  dollars,  and  that  he 
do  recover  judgment  against  the  defendant  John  G.  Shea,  for 
six  hundred  dollars." 

Upon  this  report  the  plaintiff  entered  judgment  against  both 
defendants  for  $600. 

The  defendants  now  appealed. 

James  T.  Brady,  for  the  appellants. 
Wm.  Fullerton,  for  the  respondent. 

BY  THE  COURT.* — BOSWORTH,  Ch.  J. — The  learned  referee  be- 
fore whom  this  action  was  tried,  and  by  whom  it  was  decided, 
found  as  a  fact,  "  that  the  alleged  libellous  matter  was  wantonly 
and  unjustifiably'made  and  published  by  the  defendants,"  and 
held,  "  as  a  conclusion  of  law  on  the  facts  of  the  case,"  that  the 
plaintiff  is  entitled  to  recover  damages  against  the  defendants 
for  an  unjustifiable  libel. 

He  further  states  in  his  report,  that  he  severs  "  the  damages, 
as  the  defendant  Kirker  appears  to  have  taken  little  part  in  the 
libel,  and  is  chiefly  censurable  for  allowing  the  charge  against 
the  plaintiff  to  go  forth  attached  to  a  circular  under  the  name 
of  his  firm,  while  the  defendant  John  G.  Shea  wrote  and  per- 
sonally caused  to  be  circulated  this  libellous  matter." 

He  further  found,  that  Kirker  damaged  the  plaintiff  to  the 
amount  of  $150,  and  Shea  to  the  amount  of  $600,  and  decided 

*  Present,  BOSWORTH,  Ch.  J.,  HOFFMAN  and  MOXCRIEF,  JJ. 
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that  the  plaintiff  should  have  judgment  against  the  former  for 
$150,  and  against  the  latter  for  $600. 

If  the  two,  jointly,  did  the  wrong,  and  if  the  amount  of  re- 
sulting damage  is  correctly  found,  then  that  wrong  damaged  the 
plaintiff  to  the  amount,  at  least,  of  $600. 

Each  defendant,  in  judgment  of  law,  is  liable  for  the  whole 
of  such  damage,  and  one  is  as  absolutely  liable  to  the  plaintiff 
for  the  whole  damage  as  the  other.  (Bohun  a.  Taylor,  6  Cow., 
313;  Knickerbacker  a.  Colver,  8  Cow.,  111.) 

When  several  persons  are  united  as  defendants,  in  an  action 
of  tort,  alleged  to  be  their  joint  tort,  and  it  is  established  that 
all  jointly  did  the  wrong  complained  of,  the  damages  cannot  be 
severed.  The  plaintiff  in  such  a  case  is  entitled  to  a  judgment 
against  all  jointly,  for  the  whole  amount  of  damages  which  it  is 
proved  that  such  wrong  caused  him. 

When  a  jury  or  referee,  on  such  a  state  of  facts,  attempts  to 
sever  the  damages,  and  finds  that  one  sum  should  be  paid  by 
one  defendant,  and  a  different  sum  by  another,  they  constitute 
themselves  into  a  quasi  Court  of  Chancery,  with  no  rules  to 
guide  them  in  apportioning  damages,  except  such  as  seem  to 
them  "  equitable"  in  the  particular  case,  and  override  the  stern 
rule  of  the  common  law,  that  each  defendant  is  liable  for  the 
whole  damage.  And  they  seem  to  forget  for  the  moment  that 
a  plaintiff  can  have  but  one  satisfaction,  and  that  settling  with 
one  of  such  wrong-doers,  or  collecting  from  one  of  them  the 
amount  assessed  against  him  separately,  discharges  all. 

I  think  it  just  to  say  they  seem  to  forget  this  rule,  because  in 
such  cases  it  is  fair  to  presume  they  intend  that  each  defendant 
shall  pay  the  damages  assessed  against  him.  In  the  case  before 
us,  it  is  quite  evident  the  referee  intended,  so  far  as  his  action 
might  affect  that  question,  that  the  plaintiff  should  recover  $750, 
viz.,  $150  of  Kirker,  and  $600  of  John  G.  Shea. 

On  the  facts  found  by  the  referee,  the  plaintiff  was  entitled  to 
a  judgment  against  both  defendants  for  $600,  unless  the  referee's 
erroneous  severance  of  the  damages,  and  the  provisions  of  the 
Code  as  to  the  form  and  nature  of  a  judgment  to  be  entered  on 
the  report  of  a  referee  to  whom  the  whole  issue  has  been  referred, 
have  deprived  him  of  that  right. 

If  the  cause  had  been  tried  by  a  jury,  and  they  had  found  the 
facts  which  the  referee  has  found,  and  had  then  severed  the 
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damages,  assessing  them  as  the  referee  has  done,  the  plaintiff  could 
take  judgment  against  both  defendants  for  $600. 

At  all  events,  we  should  hardly  be  justified  in  holding  to  the 
contrary,  against  the  decision  of  Halsey  et  al.  a.  Woodruff 
(9  Pick.  R.,  555),  and  the  terms  of  decided  approbation  in 
which  that  decision  is  spoken  of  in  Beal  a.  Finch  (1  Kern.  R., 
135,  136 ;  /&.,  141,  142). 

See  also  Dean  a.  Thornton  and  Button  (3  Kern.  R.,  266) ; 
Bloodyett  a.  Morris  (14^.  T.  R.,  482) ;  Bulkley  a.  Smith  et  al., 
(1  Duer>s  R.,  643). 

In  Hill  et  al.  a.  Goodchild  (5  Bur.  R.,  2790),  (in  an  action 
against  two  for  an  assault  and  battery),  "  Lord  Mansfield  ob- 
served that  the  present  question  is,  whether,  upon  a  charge  of 
a  joint  trespass,  the  jury  can  assess  damages  according  to  dif- 
ferent degrees  of  guilt,  though  the  real  justice  is,  that  the 
damages  should  be  respectively  assessed  in  proportion  to  the 
real  injury  done  by  each  defendant."  On  delivering,  subse- 
quently, the  opinion  of  the  court,  he  said :  "  And  the  present 
case  is,  that  the  count  is  of  a  joint  trespass,  and  the  jury  have 
found  the  defendants  guilty  of  a  joint  trespass,  and  yet  have 
severed  the  damages.  We  are  of  opinion  that  in  such  case  the 
damages  cannot  be  severed.  The  consequence  is,  that  the  judg- 
ment must  be  reversed."  If  that  decision  declares  the  law  cor- 
rectly, a  judgment  entered  upon  the  report  of  a  referee,  against 
each  defendant  for  the  amount  assessed  against  him,  would  be 
erroneous,  and  for  that  cause  alone  would  be  reversed. 

In  Mitchell  a.  Milbank  et  'al.  (6  Term.  R.,  199),  Lord  Kenyon, 
Ch.  J.,  declared,  "  that  to  enter  several  judgments  against  the 
defendants  (who  were  found  guilty  of  a  joint  trespass),  on  sepa- 
rate and  several  assessments  of  damages  against  them,  would  be 
erroneous." 

We  have  not  been  referred  to  any  adjudication  by  which  a 
contrary  rule  has  been  applied.  In  some  cases,  when  the  jury 
have  severed  the  damages,  the  plaintiff  has  entered  a  nolle 
proscqui  against  all  the  defendants  but  one,  and  taken  a  judg- 
ment against  that  one  only,  and  that  was  held  to  be  regular, 
and  to  have  cured  the  verdict ;  as  in  Rodney  a.  Strode  (Cart. 
R.,  19);  Holley  a.  Mix  and  Clute  (3  Wend.,  350);  and  see 
1  Sand/.,  20T,  note  2. 

The  decision  in  Halsey  et  al.  a.  Woodruff  (9  Pick.,  555), 
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seems  to  us  but  an  application  of  the  rules,  that  each  is  liable 
for  the  whole  damage,  and  that  there  can  be  but  one  judgment 
against  those  united  as  defendants  in  the  same  action,  and  proved 
to  be  guilty  of  a  joint  tort.  It  follows  logically,  that  judgment 
must  go  against  all  for  the  amount  of  damage  established  as  the 
result  of  such  joint  tort.  In  tliat  case  the  plaintiff  entered  a 
remittitur  as  to  the  lesser  amount  of  damages.  The  same  prac- 
tice was  pursued  in  Bulkley  a.  Smith  and  Keteltas  (2  Duer, 
267;  S.  C.,  175.,  643). 

As  the  judgment  was  reversed  upon  the  grounds  which  did 
not  involve  a  decision  of  the  question,  whether  such  a  judgment 
was  regular  and  free  from  error,  that  question  was  not  passed 
upon.  Mr.  Justice  Duer  intimated  very  distinctly,  that,  "  as  at 
present  advised,  if  the  conflict  of  authorities  is  such  as  to  allow 
a  liberty  of  choice,  we  certainly  should  refuse  to  follow  the 
doctrine,  that  a  plaintiff,  in  such  a  case,  may  enter  his  judg- 
ment against  all  the  defendants  for  the  largest  damages  that  are 
given."  (75.,  271.) 

We  must  concede  it  to  be  well  settled,  that  the  plaintiff  in 
such  a  case  is  entitled  to  a  judgment  against  all  for  the  amount 
of  damage  which  he  proves  he  has  sustained  from  their  joint 
tort,  and  that  damages  cannot  be  assessed  against  the  defend- 
ants severally,  according  to  their  different  degrees  of  guilt. 

When,  under  a  misapprehension  of  the  rule  forbidding  a 
severance  of  the  damage,  the  jury  have  in  fact  severed  them,  it 
is  the  right  of  the  plaintiff  to  remit  the  lesser  sum  or  sums,  and 
take  judgment. against  all  for  the  larger  sum.  The  party,  by 
entering  such  remittitur,  does  not  deprive  either  defendant  of 
any  substantial  right.  The  issues  have  been  tried  in  the  pres- 
ence of  each  defendant,  in  an  action  to  which  he  was  a  party, 
and  upon  such  evidence  as  he  chose  to  offer,  and  the  actual 
damages  caused  by  the  joint  tort,  of  himself  and  his  co-defend- 
ants, have  been  correctly  found  upon  the  evidence,  and  under 
an  accurate  application  of  the  rules  of  law  to  the  case.  The 
judgment  which  follows  as  a  necessary  consequence,  is  declared 
by  law.  That  judgment  is  a  joint  one  against  all  for  the  damage 
caused  by  their  joint  tort. 

The  entry  of  a  remittitur  is  a  matter  of  form  :  the  entry  of  a 
joint  judgment  against  all  for  the  larger  sum  (the  amount  of  the 
actual  damage),  and  for  that  only,  is,  per  se,  an  election  to  take 
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judgment  against  all  and  for  that  sum  only,  and  effectually 
remits  all  claim  to  the  lesser  sum,  in  addition  to  that  for  which 
the  judgment  is  entered. 

The  judgment  should  not  be  reversed  merely  because  there  is 
no  formal  entry  on  the  record  of  a  remittitur  of  the  lesser  sum. 
(2  Rev  Stats.,  425,  §7,  subdiv.  13,  14;  Code,  §176;  Bate  a. 
Graham,  1  Kern.  R.,  237.) 

We  therefore  think  it  quite  clear,  that  if  this  action  had  been 
tried  by  a  jury,  and  they  had  severed  the  damages  as  the  referee 
has  done,  and  a  judgment  like  the  one  before  us  had  then  been 
entered,  it  could  not  be  reversed  on  the  mere  ground  that  it  had 
been  entered  against  all  for  the  larger  sum. 

Section  274  of  the  Code  has  not  changed  the  rule,  as  to  the 
liability  of  each  or  either  of  several  defendants  proved  to  have 
committed  a  tort  jointly,  nor  does  it  introduce  any  new  rule,  by 
which  to  determine  when  a  several  judgment  against  one  of 
several  defendants  may  properly  be  entered.  So  far  as  those 
questions  are  concerned,  the  Code  leaves  them  to  be  deter- 
mined by  pre-existing  law. 

We  cannot  accede  to  the  proposition,  that  this  section  author- 
izes a  severance  of  damages  and  several  judgments,  when  all 
the  defendants  are  proved  at  the  trial  to  have  committed  jointly 
the  tort  complained  of,  and  charged  to  be  their  joint  act. 

Do  the  provisions  of  the  Code  as  to  the  trial  of  actions  by 
referees,  and  as  to  the  judgment  to  be  entered  upon  their  report, 
make  it  necessary  that  a  new  trial  should  be  ordered  on  such  a 
state  of  facts  as  this  case  presents,  or  preclude  the  plaintiff  from 
entering  a  judgment  against  all  for  the  larger  sum? 

Referees  are  required  "  to  state  the  facts  found  and  the  con- 
clusions of  law  separately."  "  The  report  of  the  referees  upon 
the  whole  issue  shall  stand  as  the  decision  of  the  court,  and 
judgment  may  be  entered  thereupon  in  the  same  manner  as  if 
the  action  had  been  tried  by  the  court."  (Code,  §  272.) 

"  Upon  a  trial  of  a  question  of  fact  by  the  court,  its  decision 
shall  be  given  in  writing,  and  filed  with  the  clerk  within  twenty 
days  after  the  court,  at  which  the  trial  took  place,  judgment 
upon  the  decision  shall  be  entered  accordingly."  (Code,  §  267.) 
"  Accordingly  in  this  connection,  means,  probably,  '  according 
to  such  decision.' " 

The  referee  found  that  the  defendants  jointly  committed  the 
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tort  charged  in  the  complaint  as  their  joint  act,  and  that  the 
plaintiff  had  been  damaged  thereby  to  the  amount  of  $600. 
(There  is  no  question  made  that  the  damages  have  been  assessed 
at  too  large  an  amount.)  Had  the  report  stopped  here,  there 
can  be  no  doubt  that  a  single  judgment  against  both  for  $600 
damages  would  have  been  a  regular,  and  the  appropriate  judg- 
ment on  such  a  state  of  fact,  and  that  no  other  could  have  been 
entered. 

That  part  of  the  report  which  severs  the  damages  is  irregular, 
and  is  outside  of,  and  beyond  the  full  and  correct  performance 
by  the  referee  of  his  whole  duty  as  such  referee.  That  part  of 
the  report  which  is  to  the  effect,  that  judgment  be  entered 
against  Kirker  for  $150,  and  against  Shea  for  $600,  is  in  con- 
flict with  that  part  which  finds  as  a  fact,  "  that  the  alleged  libel- 
lous matter  was  wantonly  and  unjustifiably  made  and  published 
by  the  defendants,"  and  declares,  "  as  a  conclusion  of  law  on 
the  facts  of  the  case,"  that  the  plaintiff  is  entitled  to  recover 
damages  against  the  defendants  for  an  unjustifiable  libel,  so 
made  and  published  by  them. 

The  proper  judgment  on  such  a  state  of  facts,  and  under  such 
a  rule  of  law,  is  a  joint  and  single  judgment  against  the  two  for 
the  amount  of  damage  caused  by  such  joint  act. 

Overruling  the  decision  of  the  referee,  that  there  shall  be  a 
judgment  against  each  for  the  amount  assessed  against  him,  and 
holding  that  a  single  judgment  against  the  two  for  the  larger 
sum  should  be  affirmed,  is  but  pronouncing  a  judgment  in  a£- 
cordance  with  the  facts  as  found. 

When  no  attempt  is  made  by  either  party  to  question  the 
accuracy  of  the  referee's  conclusions  of  fact,  the  court  on  ap- 
peal from  the  judgment,  by  whichever  party  the  appeal  may  be 
taken,  should  direct  such  a  judgment  as  the  law  pronounces  upon 
the  facts  thus  found. 

In  this  case,  if  a  judgment  had  been  entered  by  the  clerk  on 
the  report  of  the  referee  being  filed,  and  in  the  terms  of  the  re- 
port, and  exceptions  to  the  decision  of  the  referee  had  been 
duly  filed,  and  if  the  plaintiff  had  appealed  from  such  judg- 
ment, the  court  would  be  required  (the  accuracy  of  the  decision 
of  the  allegations  of  fact  been  unquestioned)  to  order  such  a 
judgment  as  has  been  entered.  But  the  judgment  is  now  regu- 
larly before  the  court  on  an  appeal  from  it,  and  the  duty  of  the 
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appellate  court  is  the  same,  whoever  may  be  the  party  appeal- 
ing. Such  a  judgment  should  be  given  by  the  appellate  court 
as  the  facts  specially  found  require. 

The  severing  of  the  damages,  like  the  severance  of  damages 
by  a  jury,  may  be  regarded  as  an  irregularity  not  affecting  any 
substantial  rights.  And  all  directions  based  on  such  irregularity 
may  be  corrected,  and  judgment  given  according  to  the  justice 
and  law  of  the  case.  A  correct  judgment  has  been  entered. 
If  any  irregularity,  "  error,  or  defect,  in  the  pleadings  or  pro- 
ceedings" has  occurred  in  the  progress  of  the  trial  up  to.  or  in 
entering  the  judgment,  "  which  shall  not  affect  the  substantial 
rights"  of  either  defendant,  the  court  is  required  by  section  176 
to  disregard  it,  and  prohibited  from  reversing  the  judgment  by 
reason  thereof. 

The  questions  presented  by  this  appeal  may  be  briefly  stated 
thus : 

These  defendants  have  been  sued  together,  and  are  charged 
with  having  jointly  committed  a  tort.  On  a  trial  of  the  issues 
joined  in  the  action  between  them  and  the  plaintiff,  it  has  been 
proved  that  they  jointly  did  the  wrong,  and  that  the  plaintiff  has 
been  damaged  thereby  to  the  amount  of  $600.  These  facts 
have  been  established  by  competent  and  sufficient  evidence  : 
judgment  has  been  entered  against  both  defendants  for  $600  : 
this  is  the  proper  judgment.  Do  the  facts  that  the  referee 
severed  the  damages,  assessing  them  at  $150  against  one  de- 
fendant, and  at  $600  against  the  other,  and  deciding  that  judg- 
ment should  be  entered  accordingly,  require  a  reversal  of  the 
judgment  that  has  been  entered  ?  Or  shall  such  severance  of 
damages,  and  the  decision  founded  on  it,  be  disregarded,  and 
the  judgment,  which  is  right  in  itself,  and  according  to  law,  be 
affirmed? 

We  are  of  opinion  that  it  should  be  affirmed.  "We  therefore 
order  an  affirmance,  giving  liberty  to  the  plaintiff  to  modify  the 
form  of  the  judgment  (if  so  advised),  so  as  to  state  that  he  elected 
to  remit  the  lesser  sum,  and  take  judgment  against  both  for  the 
larger  sum,  and  to  enter  a  judgment,  that  the  judgment  appealed 
from  be  thus  modified,  and  that  as  thus  modified,  it  be  in  all 
things  affirmed. 

HOFFMAN,  J. — Dissented. 
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CHAINS  a.  WILSON. 

New  York  Superior  Court ;  Special  Term,  October,  1858. 
Again,  General  Term,  December,  1858. 

ATTACHMENT. — NON-KESIDENT. 

In  the  year  1846,  the  defendant  (who  had  formerly  been  a  merchant  in  New  York, 
and  had  retired  from  business,  and  had  gone  with  his  family  to  reside  on  a  farm 
owned  by  his  wife  in  Norwalk,  Conn.)  resumed  business  in  New  York,  but  con- 
tinued to  reside  with  his  family  in  Norwalk.  In  1856  he  made  up  his  mind  to 
become  a  permanent  resident  in  New  York,  as  soon  as  he  could  make  a  satis- 
factory purchase  of  a  house.  At  that  time  he  conveyed  his  farm  at  Norwalk  to 
his  son,  who  thenceforth  took  charge  of  it.  But  the  defendant  continued  there  with 
his  family,  coming  to  New  York  to  attend  to  his  business,  and  himself  boarding 
at  a  hotel  in  New  York  during  the  busy  season,  but  going  home  to  Norwalk 
every  Saturday  night,  and  occasionally  during  the  week  ;  and  during  the  slack 
season  of  business,  spending  the  most  of  his  time  at  Norwalk.  During  the  com- 
mercial disasters  of  1857,  unde^  the  apprehension  that  his  property  might  be 
liable  to  attachment  as  that  of  a  non-resident,  he  took  rooms  at  a  hotel  in  New 
York  for  himself,  wife,  and  youngest  child,  and  had  them  with  him  in  those  rooms 
until  January.  1858,  when  his  wife  and  child  returned  to  Norwalk  on  account  of 
the  child's  illness.  In  a  few  days  after  that,  the  defendant  gave  up  his  rooms  at 
the  hotel  and  followed  them  to  Norwalk.  where  he  spent  the  whole  of  his  time 
until  the  latter  part  of  May,  1858,  being  confined  to  his  house  by  illness  ;  after 
which  he  was  only  occasionally  in  New  York,  a  transient  guest  at  a  hotel,  his 
family  remaining  at  Norwalk,  where  he  spent  the  most  of  his  time.  His  sole 
business  was  in  New  York,  and  there  he  kept  his  bank  account.  The  last  time 
he  had  voted  in  Norwalk  was  in  November,  1856,  and  he  voted  in  New  York 
in  November,  1857,  and  he  deemed  himself  a  resident  of  New  York  after  hia 
removal  to  the  hotel  there. 

Held,  that  he  was  not  a  resident  of  New  York,  and  that  attachments  issued 
in  April,  May,  June,  and  July,  against  his  property  on  the  ground  that  he  was 
a  non-resident  were  to  be  sustained. 

Whether  a  man's  absence  from  his  family  be  for  so  many  hours  in  each  day,  or  so 
many  days  in  each  week,  if  his  family  live  in  a  neighboring  State,  and  he  pro- 
vides for  them,  resorts  to  them  on  the  Sabbath  and  other  days  of  cessation  from 
business,  and  abides  with  them  whenever  the  immediate  demands  of  his  busi- 
ness will  admit,  and  whenever  sickness  disables  him  from  business,  he  is  to  be 
deemed  a  resident  of  that  State,  and  a  non-resident  of  this  State,  within  the 
provisions  of  the  attachment  laws. 

To  effect  a  change  of  residence,  it  is  not  enough  that  one  intends  to  change  it,  and 
believes  that  he  has  done  what  amounts  in  law  to  a  change.  The  intent  and 
fact  must  concur,  and  his  opinion  cannot  produce  the  result. 

Upon  an  appeal  from  an  order  founded  upon  the  decision  of  a  question  of  fact 
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upon  conflicting  affidavits  and  doubtful  circumstances,  the  order  should  not  be 
reversed  unless  the  appellate  court  is  satisfied  that  the  decision  of  the  judge 
•who  made  it,-  upon  such  question  of  fact  is  wrong. 


Appeal  from  an  order  denying  a  motion  to  discharge  an  at- 
tachment issued  against  the  property  of  the  defendant  as  a  non- 
resident. 

This  was  one  of  five  actions  brought  at  about  the  same 
time  in  the  Superior  Court  against  the  same  defendants,  by 
several  plaintiffs.  Between  the  13th  of  April  and  the  1st  of 
July,  1858,  attachments  were  issued  in  the  several  actions  against 
the  property  of  the  defendant  Wilson,  on  the  ground  that  he  was 
not  a  resident  of  this  State. 

The  defendants  moved  at  special  term  to  discharge  the  attach- 
ments on  the  ground  that  he  was  a  resident. 

The  motion  to  discharge  the  attachments  was  based  on  an 
affidavit  made  by  Mr.  Wilson,  on  the  30th  of  July,  1858,  and 
on  five  other  affidavits.  The  allegations  of  the  affidavit  of  Wil- 
son were  as  follows : 

"  That  an  attachment  has  been  issued  in  this  action  against 
the  defendant,  Lewis  O.  Wilson,  and  levied  upon  property  which 
belonged  to  him,  on  the  alleged  ground  that  at  the  time  of  the 
issuing  of  such  attachment  on  the  25th  day  of  May,  1858,  he 
was  not  a  resident  of  the  State  of  New  York,  but  resided  in  the 
State  of  Connecticut : 

"  That  deponent  was  for  some  years  a  resident  of  Norwalk,  in 
the  last-mentioned  State,  having  gone  to  reside  there  on  a  farm 
belonging  to  his  wife,  when  he  retired  from  business  in  the  city 
of  New  York ;  and  in  the  year  1856,  he  resolved  to  become  a 
permanent  resident  of  the  city  of  New  York  : 

"  That  in  that  year  he  conveyed  to  his  fourth  son  Oliver,  on  his 
attaining  his  majority,  all  the  real  estate  deponent  owned  at 
Norwalk,  together  with  all  the  personal  property  and  mova- 
bles connected  therewith :  and  the  said  Oliver  took  possession 
of  said  property,  and  the  farm  aforesaid,  and  what  had  been 
the  homestead,  and  assumed  the  entire  and  exclusive  control  of 
each  and  every  of  them,  as  his  own,  and  has  continued  to  hold 
and  own  them,  and  each  and  every  of  them,  from  that  time  to 
this: 
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"That  at  the  time  of  such  transfer,  deponent,  with  his  wife  and 
youngest  boy,  now  aged  about  seven  years,  resided  together  in 
said  homestead,  and  composed  then,  as  they  have  since,  his  entire 
family  or  household,  his  children,  other  than  said  youngest,  not 
dwelling  with  him : 

"That  soon  after  deponent  had  ceased  to  be  a  resident  of  Nor- 
walk,  and  up  to  the  present  time,  his  wife  and  child  have  been 
for  long  periods  at  Nonvalk,  in  the  house  of  his  son  Oliver ; 
but  deponent  had  a  room  and  was  a  permanent  boarder  at  the 
Astor  House  for  a  long  time  prior  to  the  fall  of  1857,  and  spent 
most  of  his  time  in  this  city,  going  to  Norwalk  usually  on  Satur- 
day, and  remaining  over  until  the  following  Monday,  and  some- 
times going  on  Wednesday  and  returning  the  next  day,  though 
his  visits  of  the  latter  kind  were  not  common  : 

"That  in  order  to  select  a  date,  in  reference  to  which  the  ques- 
tion of  evidence  may  be  presented  in  this  suit,  and  not  to  admit 
that  his  residence  was  different  at  any  prior  date,  deponent  states 
that  there  was  no  time  in  the  years  1857  or  1858,  when,  accord- 
ing to  his  knowledge,  information,  belief,  opinion,  or  intent,  he 
was  a  resident  of  the  State  of  Connecticut,  but  during  the  whole 
and  any  part  of  said  1857,  and  so  much  of  1858  as  has  elapsed, 
he  has  been,  and  now  is,  as  he  believes,  a  resident  of  the  city 
and  State  of  New  York : 

"That  in  the  fall  of  1857,  when  the  defendants  became  af- 
fected by  the  commercial  embarrassments  then  so  general 
throughout  the  United  States,  it  was  suggested  to  deponent 
that  some  question  might  be  raised  as  to  his  place  of  residence, 
and  he  met  the  suggestion  by  the  confident  declaration,  that  no 
such  difficulty  could  arise,  as  he  was  a  resident  of  this  State :  to 
this  position  deponent  then  adhered,  as  he  now  adheres,  in  good 
faith :  » 

"  That  one  of  the  persons  who  spoke  to  him  on  this  subject  was 
Nathan  Hendrix,  a  clerk  in  the  house  of  defendants,  who  advised 
that,  notwithstanding  deponent's  confidence  on  the  point,  it  was 
better  that  all  doubts  concerning  it  should,  if  possible,  be  re- 
moved by  deponent's  taking  his  wife  and  son  away  from  Nor- 
walk,  keeping  them  domiciled  here,  and  establishing  the  ostensi- 
ble, as  well  as  the  actual  character  of  his  residence,  by  unequivo- 
cal indications. 

"Influenced  by  such  advice,  deponent,  in  the  fall  of  1857, 
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engaged  for  himself  and  said  family  a  parlor  and  bedroom,  at  the 
St.  Nicholas  Hotel,  in  said  city  of  New  York,  and  they  with  him 
took  possession  of  and  occupied  said  apartments  as  their  only 
home,  from  the  12th  day  of  October,  1857",  until  about  the 
22d  day  of  January,  A.  D.,  1858,  when  deponent's  said 
youngest  boy  being  ill,  and  Doctors  Pratt  and  James  O.  Smith, 
of  said  city,  being  called  to  attend  him,  they  advised  that 
said  boy  should,  for  the  benefit  of  his  health,  be  taken  to  the 
country,  for  which  reason  (and  for  which  alone)  deponent's  wife 
went  with  said  child  to  the  residence  of  Oliver,  aforesaid,  in 
Norwalk : 

"That  deponent,  a  few  days  afterwards,  went  to  see  them,  in- 
tending the  visit  to  be  temporary :  that  while  in  Norwalk  he 
became  indisposed ;  afterwards,  seriously  ill,  and  continued  to 
be  incapable  of  resuming  business,  until  towards  the  latter  part 
of  May,  A.D.,  1858,  for  which  reason  he  was  detained,  and  he 
continued  at  Norwalk,  without,  however,  entertaining  at  any  time 
the  intention  or  idea  of  ceasing  to  be  a  resident  of  New  York, 
but  intending  all  the  time  that  his  residence  should,  as  he  be- 
lieved did,  continue  in  that  city  : 

"That  in  the  month  of  March,  A.D.,  1858,  deponent's  wife 
returned  from  Norwalk  to  New  York,  with  the  aforesaid  son, 
and  resumed  the  apartments  in  the  St.  Nicholas  Hotel,  which 
they  had  before  occupied,  deponent  expecting  and  promising 
that  he  would  follow  them  to  said  city  in  a  few  days,  but  his  ill- 
ness prevented  his  doing  so : 

"That  from  the  time  they  left  said  hotel  in  January,  until  the 
aforesaid  return  thereto  in  March,  some  of  their  personal  prop- 
erty had  been  left  there,  from  the  intent  and  design  that  they 
should  resume  possession  of  it  on  their  contemplated  return  from 
Norwalk : 

"That  about  the  first  of  April,  deponent's  said  wife  went  with 
said  boy  to  Norwalk  aforesaid,  and  has  remained  there  since 
with  her  said  son  Oliver;  but  since  deponent  was  able  to  remain 
in  the  city,  and  give  any  attention  to  his  affairs,  viz.,  since  the 
latter  part  of  .May,  he  has  been  residing  at  the  aforesaid  St. 
Nicholas  Hotel,  visiting  his  wife  and  child  at  Norwalk  occa- 
sionally, and  having  recently  passed  some  time  at  Saratoga 
Springs  for  the  benefit  of  his  health  : 

"  That  at  the  last  mayoralty  election  held  in  this  city  in  No- 
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vember  last,  this  deponent  gave  and  deposited  his  vote  as  an 
elector  of  the  city  and  county  of  New  York,  at  the  polls  in  said 
city,  believing  then,  as  he  now  believes,  that  he  had  a  full  legal 
right  to  do  so : 

"  That  the  various  visits  made  either  by  deponent's  wife  or 
his  child,  or  himself,  to  Norwalk,  as  hereinbefore  described,  were 
all  in  fact,  and  all  intended  to  be  temporary  sojournings  for  the 
pleasure  of  social  intercourse  with  their  son,  or  other  members 
of  their  general  family,  or  change  of  scenery  or  air,  or  the  safety 
or  improvement  of  health,  but  all  of  them  with  the  intent  and 
determination,  in  good  faith,  that  deponent's  residence  in  New 
York,  and  the  right  or  duties  connected  with  it  should  remain 
unaffected  and  unaltered  by  such  sojournings : 

"  That  the  chief  reason  why  deponent  did  not  have  any  tene- 
ment other  than  a  hotel,  was,  that  it  has  long  been  his  resolu- 
tion not  to  occupy  a  house  in  New  York,  with  his  family,  until 
he  owned  one,  but  to  have  a  home  in  a  hotel*;  and  he  has  con- 
ferred with  several  of  his  friends,  and  made  efforts  to  obtain  an 
eligible  property  in  the  city,  wherein  to  have  himself  and  his 
family  permanently  established : 

"  And  this  deponent  lastly  saith,  that  since  the  year  1846,  when 
he  resumed  mercantile  business  in  the  city  of  New  York,  his 
business  has  been  at  all  times  in  said  city." 

The  affidavit  of  Nathan  Hendrix  stated,  that  he  had  read  the 
affidavit  made  by  Wilson,  and  "  that  deponent,  in  the  fall  of 
185T,  had  a  conversation  with  said  "Wilson,  and  gave  him  advice, 
the  substance  and  purport  of  which  is  correctly  stated  in  said 
affidavit : 

"  That  deponent  heard  at  the  time  of  Mrs.  Wilson  leaving  the 
St.  Nicholas  Hotel,  with  her  son,  for  the  improvement  of  such 
son's  health,  as  stated  in  said  Wilson's  affidavit : 

"  That  a  few  days  after  her  departure,  said  Wilson  informed 
deponent  of  his  intention  to  visit  his  family  at  Norwalk ;  say- 
ing, in  substance,  that  he  thought  he  should  have  some  re- 
creation, and  that  he  expected  to  be  absent  about  ten  days, 
but  not  to  exceed,  at  the  utmost,  two  or  three  weeks :  that 
as  the  defendants  had  then  suspended  regular  payments  in 
their  business,  the  presence  of  the  said  Wilson  was  not  deemed 
BO  important  as  it  had  been  on  former  occasions ;  and  the 
embarrassment  of  the  house  had  given  him  so  much  uneasi- 
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ness,  that  deponent  also  thought  said  Wilson  required  respite 
from  labor: 

"That  in  the  month  of  April,  A.D.,  1858,  deponent  saw  said 
Wilson  at  Norwalk ;  and  deponent  states  that  said  Wilson  was 
then  quite  unwell,  and  incapable,  in  deponent's  opinion,  of  at- 
tending to  his  ordinary  affairs  and  business  by  reason  of  indis- 
position." 

Robert  B.  Coleman  made  an  affidavit,  stating,  "that  pre- 
viously to  the  12th  day  of  October  last"  (1857),  "said  Wilson 
engaged  rooms  at  the  St.  Nicholas  Hotel  aforesaid  for  himself 
and  his  family,  and  that  he  removed  with  them  to  said  rooms 
on  said  last-mentioned  day — such  family  consisting  of  Mr.  Wil- 
son's wife  and  child;  and  said  Wilson  occupied  said  room  with 
them  regularly  and  uninterruptedly  from  said  day  until  the  12th 
day  of  January  last,  when  in  consequence  of  the  child's  illness, 
as  deponent  was  informed  and  believes,  Mrs.  Wilson  and  such 
child  went  to  Connecticut. 

"  Mrs.  Wilson  and  the  child  returned  to  said  hotel  on  the  22d 
day  of  March  then  next;  and  on  the  30th  day  of  March  follow- 
ing, she  left  the  hotel  with  the  child  to  go  again  to  Connecticut, 
as  deponent  was  also  informed  and  believes." 

The  affidavit  of  James  O.  Smith  stated,  "  that  he  is  a  prac- 
tising physician  in  said  city,  and  has  been  such  for  thirty-three 
years :  that  on  the  17th,  18th,  19th,  and  20th  days  of  January 
last,  he  was  called  to  attend  in  his  professional  capacity  a  child 
about  ten  or  eleven  years  of  age,  who  was,  as  deponent  was  in- 
formed and  believes,  a  son  of  L.  O.  Wilson  above  named : 
deponent  found  the  boy  with  his  mother  in  apartments  at  the 
St.  Nicholas  Hotel,  in  the  city  of  New  York :  the  said  child 
was  taken  by  his  mother  to  Connecticut  for  the  change  of  air, 
and  other  benefits  which  deponent  thought  would  result  from 
the  removal ;  such  advice  was  given  professionally,  and  as 
the  spontaneous  result  of  deponent's  observation  and  judg- 
ment." 

The  affidavit  of  Ira  Gregory  stated,  "  that  he  resides  in  the 
town  of  Norwalk,  in  the  State  of  Connecticut,  and  is  a  physi- 
cian duly  licensed  to  practise  medicine  and  surgery,  and  knows 
Lewis  O.  Wilson,  one  of  the  defendants  named  in  each  of  the 
above  entitled  actions :  and  deponent  further  says,  that  he 
visited  the  said  Lewis  O.  Wilson  at  Norwalk,  aforesaid,  in  a  pro- 
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fessional  capacity,  several  times  during  the  months  of  February 
and  March  last : 

"  That  at  these  several  times  or  visits  in  February  and  March, 
1858,  deponent  found  said  Lewis  O.  Wilson  suffering  with  very 
severe  rheumatism,  accompanied  with  tumors  about  the  head 
and  neck,  and  a  stiffness  and  pain  in  his  neck,  and  incapacitated 
to  attend  to  any  business  away  from  his  room;  that  said  Lewis 
O.  Wilson  was  then  and  there  advised  by  deponent  not  to  return 
to  New  York  until  he  recovered  himself  from  the  severe  attack 
of  rheumatism  he  then  labored  under  : 

"  That  deponent  believed  and  looked  on  the  said  Lewis  O. 
Wilson  as  being  a  citizen  and  resident  of  New  York  for  the  last 
three  years,  or  since  he  sold  and  conveyed  his  homestead  prop- 
erty in  JsTorwalk  to  his  son,  Oliver  Wilson  : 

"  That  said  Lewis  O.  Wilson  was  not  in  the  habit  of  attending 
town-meetings  or  elections  in  this  State  since  he  conveyed  hia 
said  property  as  above  mentioned." 

Of  the  opposing  affidavits,  several  were  made  by  residents  of 
Norwalk,  Connecticut,  and  were  to  the  effect,  that  Mr.  Wilson 
has  resided  in  Norwalk  for  many  years  past,  and  that  the  affiants 
had  frequently  seen  him  at  his  residence  there  during  the 
winter,  and  spring,  and  summer  of  1858  :  that  they  had  also, 
up  to  the  date  of  their  affidavits  (August  and  September,  1858), 
every  few  days  seen  his  wife  and  family  there,  during  the 
winter,  spring,  and  summer  then  just  past :  that  they  had  al- 
ways heard  him  spoken  of  at  Norwalk,  as  a  resident  of  that 
place.  The  other  opposing  affidavits  are  to  the  effect,  that  he 
voted  at  Norwalk  at  the  Presidential  election  in  1856.  He 
was  assessed  as  a  resident  of  Norwalk  in  1858,  the  usual  poll- 
tax,  and  was  regarded  and  treated  by  the  Board  of  Assessors 
as  a  resident  of  that  town.  His  wife  regularly  attended  church 
at  Norwalk. 

Up  to  October,  1857,  during  the  active  business  season,  he 
was  at  the  Astor  House  several  months  at  a  time  ;  at  other 
periods,  two  or  three  days,  or  a  week  at  a  time  ;  and  the  in- 
tervals he  passed  at  Norwalk.  He  at  no  time  had  more  than 
an  ordinary  bedroom  at  the  Astor  House,  and  paid  the  usual 
price  of  a  guest  of  said  hotel.  He  had  no  permanent  lodging- 
room,  except  during  the  business  season  ;  at  other  times  he  had 
no  regular  room,  but  occupied  such  as  was  assigned  him.  He 
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had  very  little  baggage  there,  and  usually  only  a  carpet-bag : 
that  he  Vent  to  the  St.  Nicholas  Hotel  with  his  family  in  Oc- 
tober, 1857,  and  they  left  in  January,  1858,  and  then  gave  up 
the  apartments  he  had  occupied  with  his  family.  While  there 
he  paid  his  bills  weekly.  In  March,  1858,  his  wife  and  part 
of  his  family  returned  and  stayed  a  few  days,  and  then  left, 
giving  up  the  apartments  they  had  occupied.  When  Mr.  Wil- 
son has  been  there  since,  he  has  been  assigned  some  vacant 
room,  and  he  has  been  charged  as  other  temporary  guests : 
that  applications  were  made  at  the  St.  Nicholas  Hotel  in  Sep- 
tember, 1858,  for  Mr.  Wilson,  in  order  to  serve  papers  on  him. 
He  could  not  be  found  there,  and  the  answer  made  to  inquiries 
for  him  was,  that  he  was  not  staying  there,  and  had  no  room 
there. 

No  notice  of  any  application  to  vacate  or  set  aside  the  attach- 
ments was  given  until  the  31st  of  July,  1858,  after  judgment 
had  been  perfected  in  each  action,  and  an  execution  on  .such 
judgment  had  been  issued  and  levied  on  the  property  of  Mr. 
Wilson. 

James  T.  Brady,  for  the  motion. 

J.  W.  Edmonds,  and  D.  D.  Field,  in  opposition. 

HOFFMAN,  J. — 1.  The  domicile  and  residence  of  the  defend- 
ant in  Norwalk,  Connecticut,  down  to  August,  1856,  must  be 
conceded,  I  think,  upon  the  defendant's  own  papers,  and  I  feel 
justified  in  concluding,  that  it  subsisted  until  the  fall  of  1857, 
when  the  deed  to  his  son  was  recorded.  He  voted  in  Norwalk 
at  the  Presidential  election  in  November,  1856.  He  is  retained 
upon  the  tax-list  of  that  town,  and  on  the  list  of  persons  subject 
to  a  poll-tax,  for  even  the  year  1858. 

2.  During  much  of  the  year  1857,  and  down  to  October  of 
that  year,  he  occupied  a  room  at  the  Astor  House,  without  any 
part  of  his  family,  and  frequently  visited  Norwalk.    There  his 
family  dwelt  during  that  period. 

3.  In  October,  1857,  he  took  rooms  at  the  St.  Nicholas  Hotel, 
and  occupied  the  same  with  his  wife  and  one  child.    There  he 
remained  until  January,  1858,  when  he  vacated  the  rooms  and 
went  to  Norwalk.    In  March  his  wife  and  child  returned,  and 
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spent  a  few  days  at  the  St.  Nicholas.  His  sickness,  which  began 
in  January,  ceased  in  April,  so  far  that  the  physicians  were  dis- 
charged ;  upon  his  own  affidavit,  it  ended  the  latter  part  of  May. 
We  have  no  evidence  of  a  residence  for  a  day  in  New  York, 
during  April,  or  until  the  latter  part  of  May,  when  he  took  a 
room,  with  occasional  visits  to  Norwalk,  and  a  visit  to  Saratoga 
for  his  health. 

4.  When  he  left  the  St.  Nicholas  Hotel  in  January,  his  rooms 
were  absolutely  given  up.     When  his  wife  returned  for  a  few 
days  in  March,  she  occupied  a  room  like  other  transient  guests, 
and  the  same  was  the  case  when  he  returned  at  the  end  of  May. 
His  statement  as  to  leaving  some  articles  at  the  hotel  is  much 
too  vague  to  form  a  ground  of  decision.    They  must  have  been 
trifling ;  the  clerks  have  not  been  called  upon  to  corroborate  the 
statement. 

5.  The  advice  which  Hendrix  gave  the  defendant,  in  the  fall 
of  1857,  to  remove  his  family  to  New  York,  was  given  and 
acted  upon  expressly  from  the  apprehension  that  his  then  resi- 
dence was  in  Nor  walk,  or  might  be  so  considered.     The  re- 
moval was  to  effect  the  object  of  avoiding  the  attachment  laws, 
not  with  a  full  intention  to  fix  himself  permanently  in  New  York. 
He  voted  in  New  York  at  the  last  election  for  mayor. 

The  attachments  in  these  suits  were  sued  out  respectively  on 
the  13th  day  of  April,  the  22d  day  of  May,  the  4th  day  of  June, 
the  18th  day  of  June,  and  the  1st  day  of  July,  1858. 

These  facts  present  two  striking  points : 

First. — Of  a  clear  case  of  domicile  and  residence  at  Nor- 
walk  down  to  the  fall  of  1857;  and  next,  that,  at  the  time  of 
issuing  two  of  the  attachments,  there  was  no  actual  residence  in 
this  city,  and  had  not  been  for  about  four  months,  but  an  actual 
residence  in  Norwalk,  without  the  least  connection  with  a  resi- 
dence in  New  York  by  ownership  of,  or  hiring  a  house,  or  even 
a  room. 

The  character  of  the  residence  from  October,  1857,  to  Jan- 
uary, 1858,  may  perhaps  present  a  very  different  case  from  that 
which  will  arise  upon  the  facts  subsequently,  and  might  have 
exempted  the  defendant  from  the  provisions  of  the  attachment 
law.  But,  from  January  to  the  end  of  May,  he  had  entirely 
detached  himself  from  every  semblance  of  residence  in  New 
York,  and  had  resumed  his  former  domicile  and  dwelling.  A 
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more  difficult  question  may  be  in  relation  to  the  other  three  at- 
tachments sued  out,  when  he  was  in  the  actual  occupation  of  a 
room  in  the  hotel — had  been  so  for  over  a  month,  and  continued 
so  for  some  time  afterwards,  with  occasional  absences. 

It  is  to  my  mind  clear,  that  his  domicile,  for  the  purposes  of 
succession,  testacy,  or  intestacy,  liability  to  taxation,  and  en- 
joyment of  the  privilege  of  voting,  continued  through  the  whole 
period,  and  was,  at  the  date  of  each  of  the  attachments,  in  Nor- 
walk. 

The  opinion  of  the  master  of  rolls  in  Sommerville  a.  Sommer- 
ville  (5  Vesey  R.,  786),  is  as  sure  a  guide  upon  this  question  as 
can  be  found. 

The  domicile  established  upon  the  facts  in  the  present  case  is 
like  the  domicile  of  origin  constituted  there,  "  and  it  is  to  pre- 
vail until  the  party  has  not  only  acquired  another,  but  has  mani- 
fested and  carried  into  execution  an  intention  of  abandoning  his 
former  domicile,  and  taking  another  as  his  sole  domicile." 

So  Lord  Cottenham  says  in  Munro  a.  Munro  (7  Clark  <&  Fin. 
R.,  77) :  "  To  effect  the  abandonment  of  the  domicile  of  ori- 
gin and  substitute  another  in  its  place,  is  required  le  concours 
de  la  volonte  et  dufait — animo  et  facto  ;  that  is,  the  choice  of  a 
place,  actual  residence  in  the  place  then  chosen,  and  that  it  should 
be  the  principal  and  permanent  residence." 

The  case  of  Sommerville  a.  Anderson  (22  Eng.  L.  <&  Eq.  R., 
614;  and  before  the  Privy  Council,  29/5.,  59),  applied  the 
same  rules  to  a  domicile  of  choice,  as  are  applicable  to  one  of 
origin.  The  party  had  lost  his  origin  of  birth  by  residence  in 
England  with  intention  to  abide  there,  and  was  held  to  have  lost 
the  latter  domicile  from  a  residence  in  France,  keeping  house  for 
thirteen  years  there,  with  only  occasional  absences,  and  to  have 
acquired  one  in  France.  He  broke  up  entirely  his  English  es- 
tablishment upon  removing  to  France. 

In  Evins  a.  Smith  (14 How.  (U.  &),  400 ;  Curtis'  ed.,  vol.  20, 
p.  252),  Justice  Wayne,  delivering  the  opinion  of  the  court, 
Bays  :  "  It  is  difficult  to  lay  down  any  rule  under  which  every 
instance  of  residence  could  be  brought  which  may  make  a  domi- 
cile of  choice.  But  there  must  be,  to  constitute  it,  actual  resi- 
dence within  the  place,  with  the  intention  that  it  is  to  be  a  prin- 
cipal and  permanent  residence." 

And  we  find  it  laid  down,  that  the  domicile  of  a  married  man 
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is  the  place  of  his  family's  habitual  dwelling,  although  he  may 
be  conducting  business  elsewhere.  (P/tillimore  on  Domicile, 
§  209,  &c. ;  Story's  Conflict  of  the  Laws,  p.  57  ;  Catlin  a.  Glad- 
ding, 4  Mason's  R.;  see  also  the  elaborate  opinion  of  Surrogate 
Bradford  in  Isham  a.  Gebbins,  1  Bradf.  J?.) 

It  is  not  to  be  denied  that  domicile  may  exist  independently 
of  habitation,  using  that  term  as  denoting  merely  actual  abiding 
within  a  place.  But  contemplated  habitation  or  rehabitation  is 
also  an  element  in  the  legal  idea  of  domicile,  when  actual  hab- 
itation does  not  exist. 

The  dwelling  in  one  place,  which  is  thus  consistent  with  a 
continued  domicile  in  another,  is,  under  certain  circumstances, 
called  a  commercial  domicile,  the  residence,  neyotiorum  ratione, 
of  the  civil  law.  ( Voet  on  the  Pandects,  B.  5,  tit.  1,  §  98  ; 
Drake  on  Attachments,  §  67.) 

In  Payne  a.  Taylor  (10  Louisiana  R.,  726),  the  suit  was  com- 
menced by  the  attachment  of  the  property  of  David  Taylor  as 
a  resident  of  Massachusetts.  He  had  for  several  years  before 
been  dwelling  in  New  Orleans,  and  doing  commercial  business 
there  under  the  name  of  D.  Taylor  &  Co.  In  support  of  a  mo- 
tion to  discharge  an  attachment,  it  was  urged  that  his  long  com- 
mercial domicile  made  him  a  resident  of  New  Orleans,  where 
he  could  always  be  served  with  process.  But  the  motion  was 
denied.  The  phrase  in  the  Code  of  Louisiana  is  nearly  the  same 
as  in  our  own.  See  also  Bryan  a.  Diarse  (1  Martin's  Louisiana 
It.,  412,  new  series). 

Jackson  a.  Perry  (13  Bal.  Mon.,  211),  is  a  valuable  case  to 
the  point — that  the  ability  to  serve  process  upon  a  party,  from 
finding  him  within  the  State  is  not  the  basis  of  an  attachment 
law  against  the  property  of  non-residents. 

It  must  be  admitted  that  several  cases  have  countenanced  the 
doctrine,  that  under  the  attachment  law  before  the  Code,  the 
question  depends  upon  the  fact  of  a  mere  abiding  in  a  place 
for  some  continuance  of  time,  wholly  irrespective  of  the  true 
domicile.  In  the  matter  of  Thompson  (1  Wend.,  R.,  45 ;  Hag- 
gart  a.  Morgan,  4  Sandf.  It.,  198,  and  I  Seld.  B.,  422 ;  Bartlett  a. 
The  City  of  New  York,  5  Sandf.  R.,  46).  A  very  able,  and, 
to  my  mind,  satisfactory  review  of  the  case,  is  to  be  found  in 
the  opinion  of  Justice  James,  in  Houghton  a.  Ault  (16  How. 
R^  78). 
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That  examination  is,  I  think,  sufficient  to  show  that  those  cases 
(even  that  of  Haggart  a.  Morgan,  in  the  Court  of  Appeals),  as 
it  did  not  control  the  case  before  the  learned  judge,  could  not 
govern  the  present  one.  Still,  the  last-mentioned  case,  although 
the  decision  was  upon  the  ground  of  the  execution  of  the  bond 
having  concluded  the  party,  may,  perhaps,  be  treated  as  decid- 
ing, that  an  absence  of  three  years  from  an  acknowledged  domi- 
cile, and  dwelling  for  that  period  in  another  place  for  business 
purposes,  makes  the  party  a  non-resident  of  the  first  place,  within 
the  statute. 

It  would  be  difficult  to  contest  the  truth  of  the  converse  of 
this  decision,  and  to  avoid  holding,  that  if  a  party  was  dwelling 
habitually  in  New  York,  for  the  same  period,  and  solely  for  busi- 
ness purposes,  he  would  be  deemed  a  resident  of  New  York,  al- 
though his  domicile  was  clearly  elsewhere. 

But  the  principle  of  these  cases  opens  the  question  of  the 
nature,  object,  and  duration  of  absence  or  dwelling,  which  is 
to  control  each  particular  case.  It  would  not  be  pretended 
that  the  dwelling  for  a  week  for  a  special  purpose  in  New  York 
made  a  party  a  resident,  whose  fixed  habitation  or  domicile  was 
elsewhere. 

So  we  perceive  that  if  the  domicile  does  not  supply  a  decisive 
rule,  neither  does  the  mere  abiding  within  the  place  at  the  time 
of  the  service  of  the  writ,  furnish  it ;  and  thus  each  case  must 
be  left  to  the  operation  of  all  the  rules  usually  applied  to  deter- 
mine similar  questions. 

When  this  is  conceded,  then  the  case  is  open  to  the  important 
consideration  urged  by  Mr.  Justice  James,  that  the  attachment 
under  the  Code  differs  from  that  under  the  Revised  Statutes  in 
this,  that  it  is  not  a  process  for  the  commencement  of  an  action, 
but  is  an  arrest  of  the  party's  property  in  the  nature  of  bail,  for 
the  payment  of  such  judgment  as  he  may  obtain ;  that  the  statute 
was  intended  to  give  a  remedy  to  creditors,  whose  debtors  being 
absent  could  not  be  served  with  process,  though  domiciled  within 
the  State. 

The  case  of  Houghton  a.  Ault,*  decided  at  special  term  by 


°  HOUGHTON  a.  AULT. — (Supreme  Court,  Fourth  District,  at  Cliambers,  January,  1858. 
Affirmed  on  appeal  at  General  Term,  May,  1858.)— This  was  a  motion  to  vacate  an 
attachment  issued  on  the  ground  that  the  defendant  was  a  non-resident. 


90  ABBOTTS'  PBACTICE  REPORTS. 

Chaine  a.  Wilson. 

Justice  James,  was  affirmed  at  general  term  of  the  fourth  dis- 
trict. The  facts  were  these :  the  defendant,  a  foreigner,  had  a 
family  residing  in  Portsmouth,  Canada,  and  there  owned  a  ship- 

The  facts  are  stated  in  the  opinion. 

JAMES,  J. — It  is  conceded  that  the  facts  set  forth  in  plaintiff 's  affidavit  are  suf- 
ficient to  warrant  the  issuing  of  the  order  of  attachment ;  it  showed  the  in- 
debtedness of  the  defendant  upon  contract,  the  amount  due,  and  stated  that  he 
was  not  a  resident  of  the  State,  but  resided  in  Kingston,  Canada  West. 

The  defendant  now  moves,  before  the  officer  who  granted  the  order,  to  vacate 
the  same,  and  offers  to  read  counter-affidavits  in  support  of  his  motion.  The  plain- 
tiff objects  to  such  affidavits  being  received. 

Previous  to  the  last  amendment  of  the  Code,  there  was  considerable  conflict  of 
opinion  and  authority  on  this  point.  It  was  held  in  Conklin  a.  Butcher  (5  How. 
Pr.  R.,  386),  that  such  affidavits  could  not  be  received  ;  and  that  case  was  fol- 
lowed by  White  a.  Featherstonhaugh  (7  2b.,  357)  ;  Bank  of  Lansingburgh  a. 
McKie  (7  Ib.,  560)  ;  Niles  a.  Vanderzee  (14  lb.,  547) ;  while  the  converse  was  held 
in  Killian  a.  Washington  (2  Code  R.,  78) ;  Morgan  a.  Avery  (1  Barb.,  656) ;  New 
York  &  Erie  Bank  a.  Codd  (11  How.  Pr.  R.,  221)  ;  Farmer  a.  Walter  (13  lb.,  348), 
and  other  cases. 

The  last  Legislature,  in  its  amendment  of  section  241  of  the  Code,  enacted 
that  the  defendant  might,  in  all  cases,  move  to  discharge  an  attachment,  as  in 
other  cases  of  provisional  remedies.  The  provisional  remedies  given  by  the 
Code  (tit.  7),  are,  Arrest  and  Bail ;  Claim  and  Delivery  of  personal  property  ;  In- 
junction and  Attachment.  In  cases  of  arrest  and  bail,  and  injunction,  the  de- 
fendant may  move  to  vacate  the  order  on  the  original  papers,  or  upon  counter- 
affidavits  of  the  moving  party  (Code,  §§  204,  205,  225)  ;  and  the  amendment  to 
section  241,  was  no  doubt  intended,  and  did  confer  upon  defendants,  in  attach- 
ment cases,  the  right  to  use  affidavits  to  show  the  improvidence  of  the  order  on  a 
motion  for  its  discharge. 

I  shall  therefore  hold,  that  the  affidavits  offered  in  behalf  of  the  defendant  are 
properly  receivable  on  this  motion.  , 

The  next  question  is,  was  the  defendant  a  resident  or  not,  within  the  State  of 
New  York,  at  the  time  of  issuing  the  attachment  ? 

Under  the  Code  an  attachment  is  not  a  process  for  the  commencement  of  an 
action  ;  it  is  an  order  in  the  action,  for  the  arrest  of  the  debtor's  property,  in  the 
nature  of  bail  for  the  payment  of  .such  judgment  as  the  plaintiff  may  obtain  ;  it 
may  issue,  in  a  proper  case,  at  the  time  of  commencing  the  action,  or  at  any  time 
afterwards.  In  these  respects,  it  is  entirely  unlike  the  attachment  provided  by 
the  Revised  Statutes,  that  being  the  commencement  of  a  proceeding,  instituted 
and  conducted  out  of  court,  before  an  officer  who  derived  his  power  in  the  matter 
from  the  statutes. 

The  main  facts  in  the  case  are  these  :  The  defendant,  a  foreigner,  having  a 
family  residing  in  Portsmouth,  Canada,  and  there  owning  a  shipyard,  comes  to 
Ogdensburgh  and  leases  a  marine  railway,  on  the  10th  of  July,  1856  ;  in  that 
lease  he  covenants  not  to  carry  on  ship-building  at  any  other  place  than  the  yard 
leased,  after  the  expiration  of  six  months ;  he  enters,  immediately,  into  the  pos- 
session of  the  yard,  and  continues  to  carry  on  business  there,  until  the  issuing  of 
this  attachment  on  the  1st  day  of  December,  1857.  During  this  period  of  seven- 


NEW- YORK.  91 


Chaine  a.  Wilson. 


yard.  He  leased  a  marine  railway  at  Ogdensburgh,  in  July, 
1856,  began  business  there,  and  carried  it  on  until  the  issuing 
of  an  attachment  in  December,  1857.  During  this  period  he 

teen  months,  the  defendant  was  most  of  the  time  at  Ogdensburgh,  his  family  re- 
maining at  Portsmouth,  keeping  house.  The  defendant,  notwithstanding  his 
covenant  in  his  lease,  continued  work  in  his  shipyard  at  Portsmouth,  until  some 
time  in  the  month  of  September,  1857.  In  the  mean  time,  he  became  largely  in- 
debted at  Ogdensburgh.  About  the  time  of  taking  his  lease,  he  mortgaged  to  his 
lessors  the  timber,  spike,  oakum,  iron,  blacksmith's,  and  shipwright's  tools,  shop- 
furniture,  &c..  as  security  for  the  payment  of  certain  notes  to  the  amount  of 
$4340.88.  In  April,  1857,  he  assigned  his  interest  in  his  lease,  and  all  his  prop- 
perty  as  security  for  indorsements  made  and  to  be  made.  His  whole  indebtedness 
at  Ogdensburgh  appears  to  be  about  $22.000,  and  his  assets  about  $5000.  He 
frequently  represented  himself  as  a  non-resident,  and  stated  that  his  property  was 
liable  to  attachment ;  that  by  the  terms  of  his  lease,  he  was  only  to  pay  so  much 
on  the  tonnage  of  each  vessel  drawn  out  and  repaired,  as  rent. 

Upon  these  facts,  the  defendant  insists  that  he  is  a  resident  of  the  State  of  New 
York,  within  the  meaning  of  the  attachment  law,  and  that  his  property  is  not  sub- 
ject to  arrest  by  order  of  the  court. 

To  sustain  this  proposition,  his  counsel  cited  Haggart  a.  Morgan  (4  Sandf.,  198 ; 
S.  C.,  on  appeal,  1  Seld.,  422).  In  the  matter  of  Thompson  (1  Wend.,  45) ;  Towner 
a.  Church  (2  Abbotts'  Pr.  R.,  299)  ;  Bartlett  a.  The  City  of  New  York  (5  Sandf.,  44). 

The  case  of  Haggart  a.  Morgan  was  an  action  on  a  bond  given  to  release  certain 
property  seized  by  virtue  of  an  attachment  issued  under  the  Revised  Statutes.  On. 
the  trial,  the  sureties  offered  to  show  that  the  defendant  in  the  attachment  was  a 
resident  at  the  time  of  issuing  the  same,  by  proving  that  his  house  was  in  the  city 
of  New  York  ;  that  he  was  housekeeping  there  at  that  time,  and  had  been  for 
many  years ;  that  his  absence  at  New  Orleans  was  temporary,  being  necessarily  de- 
tained there  by  a  lawsuit ;  that  he  had  been  so  detained  during  his  whole  absence 
of  three  years.  The  court  refused  the  offer,— 1st.  Because  the  offer  showed  the 
defendant  to  be  a  non-resident  within  the  spirit  of  the  act ;  and  2d.  That  giving 
the  bond  to  discharge  the  attachment  prevented  him  from  showing  such  fact.  At 
general  term,  the  court  held,  1st.  That  the  defendant  was  estopped  from  contest- 
ing that  fact  of  non-residence  in  a  suit  on  the  bond.  This  disposed  of  the  case — 
but  the  judge  who  delivered  the  opinion,  went  on  further  to  say  :  "  It  was  well 
observed  by  the  judge  on  the  trial,  that  the  facts  offered  to  be  proved,  showed  de- 
fendant a  non-resident  debtor  within  the  meaning  of  the  statute.  He  had  left  the 
State  without  paying  this  demand,  and  had  remained  abroad  for  three  years. 
During  all  this  time  the  plaintiffs  had  been  deprived  of  their  just  dues  ;  and  it  would 
be  strange  indeed,  if  they  could  not,  after  such  a  prolonged  absence,  make  their 
debtor's  property  to  respond  for  this  debt,  because  he  had  all  this  time  the  pur- 
pose of  returning  to  the  State  when  it  might  suit  his  convenience.  It  will  be  ob- 
served, that  this  part  of  the  opinion  was  wholly  obitei — and  further,  that  it  was 
not  claimed  or  offered  to  be  proven  that  defendant  had  a  family,  but  only  that  he 
kept  house  within  the  State. 

When  this  case  came  before  the  Court  of  Appeals,  the  judgment  below  was  af- 
firmed, and  the  ruling  of  the  judge  at  circuit  approved — both  as  to  the  estoppel 
and  non-residence.  On  the  latter  point,  the  court  said  :  "  The  ruling  of  the  judge 
was  probably  correct  for  the  reasons  assigned  by  him.  In  the  matter  of  Thompson 
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was  most  of  the  time  at  Ogdensburgh,  his  family  keeping  house " 
in  Portsmouth.     He  continued  to  do  work  also  at  the  latter 
place,  where  he  had  property  to  a  considerable  amount. 

(1  Wend.,  45),  the  distinction  was  taken  between  the  residence  of  the  debtor  and  his 
domicile.  It  was  there  held  that  his  residence  might  be  abroad,  within  the  spirit 
of  the  statute,  which  was  intended  to  give  a  remedy  to  creditors  whose  debtors 
could  not  be  served  with  process,  while  the  domicile  continued  in  this  State.  In  Frost 
a.  Brisbin  (19  Wend.,  14),  it  was  said  in  a  case  like  the  present,  that  actual  residence 
without  regard  to  the  domicile  of  the  defendant,  was  within  the  contemplation  of 
the  statute.  The  defendant  was,  therefore,  a  non-resident  within  these  decisions,  al- 
though domiciled  in  New  York." 

It  will  be  seen  that  the  Court  of  Appeals  asserts  no  opinion  of  its  own ;  it 
merely  declares  the  defendant  a  non-resident  within  the  decision  of  the  cases 
cited.  The  substance  of  the  facts  in  one  case  is  set  out ;  the  other  case,  Frost  a. 
Brisbin,  was  this  :  "  The  defendant,  a  citizen  and  resident  of  this  State,  took  a 
large  stock  of  goods  to  Wisconsin,  leaving  his  wife  and  child  at  board  in  this 
State,  stating  that  he  intended  to  make  Milwaukee  his  future  residence.  He  re- 
mained at  Milwaukee  ten  months  in  business,  then  returned  to  this  State  on  a 
visit,  and  after  staying  two  months,  was  arrested  and  held  to  bail.  After  his  ar- 
rest, he  returned  to  Milwaukee  and  continued  his  business.  Before  his  visit,  he 
was  appointed  a  commissioner  by  the  Legislature  of  Wisconsin,  to  distribute  the 
stock  of  a  bank,  and  a  director  of  the  same.  On  a  motion  to  discharge  the  order 
of  arrest,  the  court,  after  reviewing  and  citing  the  various  cases,  and  particularly 
that  of  Thompson  (1  Wend.,  45),  says:  'The  cases  cited,  establish  that  the  tran- 
sient visits  of  a  person,  for  a  time,  at  a  place,  do  not  make  him  a  resident  while 
there.  There  must  be  a  settled  fixed  abode,  an  intention  to  remain  permanently ,  at  least  for 
a  time  for  business,  or  other  purposes,  to  constitute  a  residence,  within  the  legal 
meaning  of  that  term.  One  of  the  cases  expressly,  and  all  of  them  virtually  de- 
cide, that  actual  residence,  without  regard  to  the  domicile  of  the  defendant,  was 
within  the  contemplation  of  the  statute.  The  domicile  of  a  defendant  may  be  in 
one  State  or  Territory,  and  his  residence  in  another.'  " 

It  will,  therefore,  be  observed  that  the  first  case  which  is  made  to  uphold 
Haggart  a.  Morgan,  was  held  to  be  within  the  spirit  of  the  statute  (both  being 
commenced  under  the  Revised  Statutes),  because  such  statute  was  intended  to 
give  a  remedy  to  creditors  whose  debtors  being  absent,  could  not  be  served  with 
process,  though  their  domicile  continued  in  this  State  ;  and  in  the  second  case,  the 
defendant  had  no  domicile — his  wife  and  child  were  mere  boarders  in  this  State, 
his  place  of  business  being  clearly  established  in  Milwaukee,  and  he  claiming  not 
that  he  had  not  a  residence  in  Wisconsin,  but  that  his  two  months'  stay  here  on 
a  visit  to  his  wife  exempted  him  from  arrest,  under  the  non-imprisonment  act  of 
1831. 

The  reasoning  to  sustain  the  foregoing  decisions  has  no  application  to  this  case. 
This  action  being  commenced  under  the  Code,  the  attachment  is  not  an  original 
process  ;  the  Code  has  provided  another  means  for  commencing  actions  against 
absent  and  non-resident  debtors  ;  and  although  the  defendant  in  the  first  case 
may  have  been  a  non-resident  within  the  meaning  of  the  Revised  Statutes,  for 
the  reason  assigned,  he  was  in  fact  a  resident  outside  that  statute.  It  is  also  to 
be  observed  that  that  decision  was  in  furtherance  of,  and  not  to  defeat  the  ends 
of  justice.  So  of  Frost  a.  Brisbin,  it  was  in  furtherance  of  justice,  and  was  based 
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It  was  held  that  his  legal  residence  was  in  Canada,  and  a 
motion  to  discharge  an  attachment  which  had  been  issued  was 
denied. 

upon  facts  entirely  dissimilar  to  the  case  under  consideration  ;  it  was  but  giving 
construction  to  a  statute  ;  in  truth,  it  only  decided  what  was  the  intention  of  the 
statute  in  exempting  persons  from  arrest. 

The  case  in  the  Court  of  Appeals  being  based  entirely  upon  these  two  cases,  so 
far  as  any  thing  is  said  about  residence,  without  expressing  any  opinion  of  its 
own,  and  the  decision  of  such  point  not  being  essential  to  the  case,  I  cannot  re- 
gard it  a  binding  authority. 

The  case  of  Bartlett  a.  New  York  City  (5  Sandf.,  44),  was  an  application  for  an 
injunction  to  stay  the  collection  of  a  tax  assessed  against  the  plaintiff  as  a  resi- 
dent of  the  city  of  New  York.  The  facts  showed,  that  prior  to  May,  1849,  de- 
fendant resided  and  kept  house  in  New  York  ;  he  then  broke  up  housekeeping 
and  removed  his  family  to  Westchester  county  ;  he  remained  there  until  Decem- 
ber, when  he  took  rooms  with  his  family  in  New  York,  where  he  remained  until 
April,  1850 ;  he  then  returned  to  Westchester  county,  and  remained  until  De- 
cember, 1850,  when  he  again  took  rooms  in  New  York  ;  during  all  this  time  his 
only  place  of  business  was  in  New  York.  The  general  act  for  the  assessment  of 
taxes,  requires  every  person  to  be  assessed  in  the  town  or  ward  where  he  resides 
when  the  assessment  is  made  ;  and  by  the  laws  of  1850,  when  a  person  shall  re- 
side during  any  year  in  two  or  more  counties  or  towns,  his  residence  for  the  pur- 
poses, and  within  the  meaning  of  the  section  above,  shall  be  deemed  and  held  to 
be  in  the  county  and  town  in  which  his  principal  business  shall  have  been  trans- 
acted. It  will  thus  be  seen  that  the  plaintiff 's  liability  was  clear.  The  court, 
however,  saw  fit  to  examine  all  the  cases  above  cited,  and  adopted  the  definition 
there  given  to  the  term  "residence;"  a  conclusion  not  quite  necessary  to  the 
decision  of  the  case. 

The  next  case  is  that  of  Towner  a.  Church  (2  Abbotts'  Pr.  R.,  299).  This  case 
was  decided  at  a  general  term  of  the  first  judicial  district,  in  1855.  When  the 
attachment  was  issued,  whether  under  the  Revised  Statutes  or  the  Code,  does  not 
appear.  The  facts  were  these  :  The  defendant  had  resided  with  his  family  in 
New  York  city,  and  done  business  there  for  a  number  of  years,  when  he  and  his 
family  removed  to  Connecticut,  and  called  that  their  residence  ;  but  he  kept 
rooms  in  the  city,  where  he  boarded  and  lodged  all  the  week,  attending  to  busi- 
ness (except  that  Sundays  he  spent  in  Connecticut).  One  judge  held  that  the  de- 
fendant was  not  a  non-resident  of  the  State,  in  the  sense  of  our  attachment  laws  ; 
and  another  judge  held  that  whenever  a  person  carried  on  a  regular  and  systema- 
tized business  in  New  York,  in  which  he  has  invested  his  working  capital,  and  in 
such  business  spends  his  time  during  the  regular  business  hours  of  the  day,  hav- 
ing not  only  his  stock  in  trade  invested  there,  but  keeping  his  bank  account  there, 
and  if  all  his  ordinary  transactions  take  place  there,  such  person  fails  to  come 
within  the  fair  intent  and  meaning  of  our  attachment  laws,  although  his  family 
may  be  actually  residing  in  New  Jersey.  That  process  in  such  case,  either  against 
the  person  or  property,  is  as  easily  served,  as  against  one  whose  family  resides  in 
the  State. 

This  is  a  strong  case,  and  more  nearly  in  point  than  any  other  cited  ;  and  if  the 
facts  in  the  case  under  consideration  came  within  the  rule  above  stated,  I  should 
feel  bound  by  that  decision,  although  I  am  unable  to  reconcile  my  judgment  with 
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The  case  of  Lee  a.  Stanley  (9  How.  Pr.  7?.,  272),  is  referred 
to  by  the  learned  judge,  and  approved.  There,  the  defendant 
kept  a  house  in  Bradford,  New  Hampshire,  where  his  wife  and 

its  broad  conclusions.  That  a  man  may  have  a  residence  in  one  State  to  vote, 
and  in  another  to  exempt  him  from  attachment,  seems  preposterous.  The  idea 
that  the  word  "  resident,"  when  used  in  the  statute,  means  domicile,  or  home,  or 
habitation  in  one  place,  and  the  reverse  in  another,  is  absurd.  Besides,  if  in 
Towner  a.  Church,  it  was  an  attachment  under  the  Code,  the  distinction  between 
such  an  attachment  and  one  under  the  Revised  Statutes  does  not  seem  to  have 
been  noticed.  There  is  much  more  propriety  in  requiring  a  debtor,  whose  domi- 
cile is  without  the  State,  to  give  security  for  the  debt,  than  one  whose  domicile  is 
within.  Such  a  debtor,  pending  litigation,  might  sell  his  property,  and  remain  at 
home,  in  which  event  he  could  not  be  reached  by  any  of  the  provisional  remedies 
or  supplementary  proceedings  provided  by  our  laws. 

But  the  facts  of  the  latter  case  were  entirely  different  from  the  facts  in  this. 
In  that,  the  defendant  had  a  fixed  business  and  permanent  residence  here  before 
he  removed  to  Connecticut.  The  business  remained,  and  was  not  broken  up,  and 
he  himself  continued  with  his  business  six  days  in  the  week  ;  while  in  this  case, 
the  defendant  never  had  a  residence  here — his  house,  domicile,  family,  and  original 
business  were  in  a  foreign  country,  and  continued  there.  His  business  here  was 
not  of  that  permanent  nature  required  in  Towner  a.  Church  ;  it  was  a  lease,  it  is 
true,  for  ten  years,  but  there  was  no  covenant  to  carry  on  the  business  that  length 
of  time  ;  and  he  only  had  to  pay,  as  rent,  tonnage  on  vessels  actually  drawn  out 
for  repairs. 

Under  our  former  statutes,  respecting  attachments,  where  there  was  no  other 
way  of  reaching  the  property  of  a  debtor,  whose  domicile  was  in  this  State,  but 
who  remained  abroad,  a  construction  that  he  was  a  non-resident,  might  be  justi- 
fied by  the  necessity  of  the  case,  and  in  furtherance  of  justice  ;  but  as  the  neces- 
sity no  longer  exists,  that  rule  should  no  longer  be  followed. 
.  But  there  are  other  decisions  and  definitions  on  this  point  than  those  above 
cited.  Burrill,  in  his  Law  Dictionary,  defines  resident,  as  one  who  has  a  seat  or 
settlement  in  a  place, — one  who  dwells,  abides,  or  lives  in  a  place  ;  Bouvier,  as  a 
person  coming  into  a  place,  with  intention  to  establish  his  domicile  or  permanent 
residence,  and  who  in  consequence  actually  remains  there  ;  Webster,  a  dwelling 
having  an  abode  in  a  particular  place  for  some  time.  In  the  matter  of  Fitzgerald 
(2  Cai.,  317),  it  was  held,  that  a  person  who  came  into  the  State  on  a  commercial 
adventure,  without  any  intent  of  settling  here,  was  not  a  resident  within  the 
meaning  of  the  act  for  relief  against  absconding  debtors.  In  the  matter  of 
Wrigley  (4  Wend.,  602,  and  81b.,  134),  Chief-justice  Savage,  in  speaking  of  the  case 
of  Fitzgerald,  said  :  "  It  was  held  that  a  resident  within  the  State,  was  one  who 
had  a  residence  of  a  permanent  and  fixed  character."  Chief-justice  Shaw  (in  1 
Metcalf.,  245)  says  :  "  The  question  of  residence,  inhabitance,  or  domicile,  although 
not  in  all  respects  precisely  the  same,  they  are  nearly  so,  and  depend  much  on  the 
same  evidence."  In  Crawford  a.  Wilson  (4  Barb.,  505),  the  general  term  of  this 
district  held,  that  "  the  terms  legal  residence,  inhabitance,  and  domicile,  mean 
the  same  thing  ;  that  by  legal  residence,  they  meant  the  place  of  a  man's  fixed 
habitation,  where  his  political  rights  are  to  be  exercised,  and  where  he  is  liable  to 
taxation." 

The  case  of  Lee  a.  Stanley  (9  How.  Pr.  R.,  272),  was  a  much  stronger  case  for 
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family  resided,  in  which  he  entertained  his  friends,  and  was 
called  by  him  his  home.  He  had  a  store  of  goods  and  was  do- 
ing business  in  Franklin  in  this  State.  He  appeared  to  have 
divided  his  time  about  equally  between  these  two  and  a  third 
place :  an  attachment  was  sustained  by  Judge  Clerke.  He 


the  defendant,  as  shown  by  his  own  affidavit,  than  the  present,  and  yet,  the  mo- 
tion to  discharge  the  attachment  was  denied.  In  that  case,  the  defendant  had 
actually  resided,  and  carried  on  mercantile  business  in  Franklin  county,  in  this 
State,  for  about  two  years,  with  the  honest  intention  of  making  such  place  his 
permanent  residence  ;  but  he  had  a  family,  and  had  kept  house  and  entertained 
his  friends  in  New  Hampshire,  during  his  whole  stay  in  this  State.  The  court 
held  that  his  legal  residence  was  in  the  State  of  New  Hampshire. 

In  my  judgment,  the  Code,  where  in  its  provisional  remedies  it  uses  the  term 
residence  or  resident,  means  legal  residence.  Within  the  principle  of  the  Case  of  Craw- 
ford a.  Wilson,  as  applied  to  the  facts  in  this  case,  the  defendant  was  not  a  legal 
resident  of  the  State  at  the  time  the  attachment  issued. 

At  that  time  he  had  a  fixed  habitation  and  abode  in  Canada,  where  his  family 
resided  and  kept  house,  and  where  he  and  they  had  resided  and  kept  house,  long 
before  he  came  to  Ogdensburgh,  and  where  he  had  and  did  entertain  his  friends. 
He  had  never  changed  that  habitation.  If  he  ever  had  the  intention  of  chang- 
ing his  abode,  and  removing  his  family  to  Ogdensburgh,  of  which  there  is  great 
doubt,  judging  from  the  whole  case,  it  had  been  abandoned  some  months  before 
the  attachment  issued.  He  continued  to  own  a  marine  railway  in  Canada,  and  to 
carry  on  business  there  as  late  as  last  September  ;  his  letting  of  said  railway,  at 
that  time,  looked  as  though  not  made  in  good  faith.  He  had  other  property  to  a 
considerable  amount  in  Canada,  if  credit  can  be  given  to  his  statements ;  and 
thus  his  property,  his  home,  and  his  family  were  in  Canada.  Against  this  is  the 
fact  that  he  had  done  business  at  Ogdensburgh  for  the  past  seventeen  months, 
giving  it  his  individual  presence  and  attention  ;  but  the  railway,  where  his  busi- 
ness was  conducted,  was  occupied  under  a  lease  for  ten  years  ;  he  was  not,  by  said 
lease,  compelled  to  carry  on  the  business,  nor  to  pay  rent  unless  he  did,  as  he  only 
paid  on  the  tonnage  of  vessels  actually  drawn  out. 

He  had  mortgaged  all  his  property  here,  at  about  the  time  of  his  lease,  and 
last  April  assigned  his  interest  in  the  lease  itself,  together  with  all  his  property 
here,  as  collateral  security  for  an  amount  which  here  he  had  no  means  of  paying. 
His  business  might,  therefore,  be  abandoned  at  any  moment.  He  had  received 
large  sums  of  money  for  work,  and  left  unpaid  his  tradesman  bills,  mechanics' 
and  laborers'  wages,  and  suffered  his  notes  to  go  to  protest,  thus  showing  that 
his  money  was  secreted  or  had  been  expended  on  his  property  in  Canada.  In 
his  conversations,  he  spoke  of  himself  as  a  non-resident,  and  his  property  as 
liable  to  attachment. 

Under  such  a  state  of  facts,  I  have  no  hesitation  in  saying,  that  the  defend- 
ant's legal  residence  was  in  Canada.  Neither  have  I  any  doubt,  that  within  the 
fair  intent  and  meaning  of  the  attachment  law  under  the  Code,  the  defendant 
was  a  non-resident  of  the  State,  whether  such  residence  be  termed  legal  or 
actual. 

The  motion  for  a  discharge  of  the  attachment  must  be  denied,  with  $7  costs. 
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adopted  the  rule  stated  by  Mr.  Justice  Paige,  in  Crawford  a.  Wil- 
son (4  Barb.  7?.,  504),  that  the  terms  legal  residence,  inhabit- 
ing, and  domicile,  mean  the  same  thing,  with  few  exceptions,  and 
that  the  domicile  in  New  Hampshire  remained  unchanged. 

Bany  a.  Bockover  (6  Abbotts'  Pr.  B.,  374,  April  Term,  1858), 
•was  before  this  court  at  general  term.  The  question  arose  upon 
the  following  facts,  on  a  motion  to  discharge  an  attachment : 
The  defendant  was  one  of  the  firm  doing  business  in  New  York 
since  January,  1854.  He  spent  the  whole  of  every  business 
day  in  New  York,  with  the  exception  of  occasional  absences 
from  sickness,  or  absence  on  business  of  the  firm.  All  his 
working  capital  was  invested  in  New  York,  where  his  indi- 
vidual bank  account,  as  well  as  that  of  his  firm,  was  kept.  He 
had  spent  eight  hours  of  every  business  clay  in  the  city.  Pro- 
cess could  always  have  been  served  upon  him,  and  was  actually 
served  at  his  store. 

His  family,  however,  resided  in  Jersey  City,  in  a  house  hired 
by  him,  and  he  slept  there  every  night,  with  occasional  absences, 
and  remained  there  regularly  from  Saturday  night  to  Monday 
morning.  He  owned  no  real  estate  in  Jersey  City. 

It  was  held  that  he  was  a  non-resident,  and  an  attachment  was 
sustained  by  the  court. 

These  cases  appear  to  me  to  have  restored  the  criterion  of 
domicile  to  a  strong,  if  not  controlling  influence  upon  these 
questions  under  the  Code.  Indeed  they  decide  little  more  than 
is  contained  in  the  early  case  of  Fitzgerald  (2  Caines,  318). 

The  law  of  domicile  has  sprung  from  the  Civil  Code,  and  we 
may  with  advantage  resort  to  the  exposition  of  that  law  upon 
the  subject.  The  statement  of  its  rule  generally  found  in  treatise 
and  decisions  is,  Ubi  quis  larem  ac  fortunarum  suarum  sum- 
mam  constitute.  The  residue  of  the  passage  is,  TInde  rursus 
non  sit  discessurus  tsi  nihil  avocet :  unde  cum  profectus  est^ 
preregrinari  videtur,  quo  si  redi-it,  peregrinari  jam  destitit. 
(Domat.,  vol.  2,  p.  484.) 

What  is  the  meaning  of  the  word  Larem  in  this  definition? 

Lord  Rosslyn  in  the  Douglass  case  (see  5  Yesey  R.,  758),  ad- 
verts to  an  expression  in  one  of  the  letters  in  evidence,  that  the 
writer  did  not  mean  to  set  up  his  tabernacle  in  Scotland,  and 
speaks  of  this  phrase  as  a  fair  interpretation  of  the  word  Larem. 
If  we  look  to  its  signification  in  writers  of  acknowledged  au- 
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thority,  it  will  be  found  to  designate  either  the  tutelary  deity  of 
the  hearth,  or  the  only  home  of  the  family.* 

In  either  sense  Norwalk  constituted  the  Larem, of  the  de- 
fendants. 

So  all  that  we  can  gather  from  the  papers  before  us,  as  to  the 
mass  of  his  fortune  (summam  forturiarum),  indicates  the  pos- 
session of  a  homestead  in  Norwalk,  while  his  floating  capital 
was  in  New  York,  in  the  mid.-t  of  agitation  and  peril.  In  the 
fall  of  1857  "  his  commercial  embarrassments  began,"  and  we 
may  infer  from  the  result  that  such  capital  was  inadequate  to 
meet  his  debts. 

Then  it  was  that  the  deed  of  the  homestead  to  his  son  was  re- 
corded, and.  then  the  advice  to  remove  his  family  to  New  York 
was  given  and  acted  upon. 

I  may  also  refer  to  the  comprehensive  statement  of  the  legal 
meaning  of  the  term  in  an  eminent  French  author :  "  They  who 
have  no  intention  of  fixing  their  domicile  in  a  place,  but  are 
absent  somewhere  for  convenience,  necessity,  or  business,  cannot, 
by  any  lapse  of  time,  create  a  domicile ;  neither  the  intention 
without  the  fact,  nor  the  fact  without  the  intention,  is  sufficient 
for  this."  (D.  Argentie^  art.  9,  §  4,  cited  by  Phillimore  on 
Domicile,  p.  11,  Law  Library,  vol.  41.) 

I  do  not  think  that  this  subject  can  be  properly  treated  with- 
out adverting  to  the  important  decisions  in  admiralty  respecting 
the  residence  of  a  citizen  in  an  enemy's  country,  to  subject 
his  property  to  seizure  and  condemnation  in  time  of  war.  The 
authorities  before  Sir  William  Scott  are  all  cited  and  com- 
mented upon  in  the  great  case  of  The  Yenus  (8  Cranch  R., 
253),  in  the  opinions  of  Justice  Washington  and  Chief-justice 
Marshall. 

It  is  sufficient  for  me  to  say,  that  the  governing  rule  was  ad- 
mitted to  be  the  removing  from  an  established  domicile,  with  the 

c  Dii  pennies  metim  parentum  familiceque  Lar  pater,  vobis  mando  ;  meum  parentum  rein 
bene  ut  tutemini:  ego  mihi,  alios  deos  pennies,  persequar,  alium  Larem. — (Plautus.)  Laribus 
in  foco,  penatralibus  in  atrio,  aut  ijiteriore  cedium  parte  sacra  fiebant. —  (Ib.)  Omnium 
cedhim  acfamiliarum  dii  erant ;  iisque  focus peculiariter  sacer  erat. — (Forcellini,  Lexicon, 
iu  Verbo.) 

llios  binas,  aut  amplius  domos  continuare,  nobis  larem  familiarem  nusquam  uttum  esse.-~ 
(Sallust.) 

The  definition  Domicilium  in  the  Dictionary  of  Forcellini  et  cura  Facciolatiis,  Domus, 
JEdes,  .Domestica  Habitation — (In  Verbo.) 
VOL.  VIII. —7 
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intention  of  making  a  permanent  settlement,  or  for  an  indefinite 
time  elsewhere.  "With  such  an  intention  the  right  of  the  domi- 
cile might  be  acquired  upon  a  residence  of  even  a  few  days.  It 
was  admitted  in  the  case  that  the  claimants  had  acquired  a 
right  of  domicile  in  Great  Britain,  at  the  time  of  the  breaking 
out  of  the  war ;  and  thus  the  question  was,  What  was  the  con 
sequence  of  the  capture  of  such  a  person's  property  on  the  high 
seas? 

I  think  that  upon  the  application  of  the  leading  principles 
and  cases  I  have  thus  referred  to,  the  legal  conclusion  is,  that 
the  defendant  Wilson  was  not  a  resident  of  New  York  at  the 
date  of  these  attachments. 

Through  all  the  periods  of  his  business  prosperity,  we  find  his 
domestic  hearth  and  his  household  comforts  at  Norwalk,  his 
hopes  of  the  enjoyment  of  the  fruits  of  his  labor  there  concen- 
trated :  in  adversity,  we  find  that  he  turns  to  the  same  place  for 
respite  and  repose.  It  is  only  when  the  struggle  with  hostile 
fortune  had  begun,  and  the  apprehension  arose  that  his  property 
might  be  swept  away  from  the  purposes  to  which  he  might  wish 
to  destine  it,  that  he  brought  his  family  to  reside  temporarily  in 
New  York. 

It  is  impossible,  I  think,  to  look  upon  him  as  more  than  a  so- 
journer  in  this  city,  with  no  intention  of  remaining  there  fixedly; 
but  with  an  intention,  in  all  the  vicissitudes  of  his  business  and 
of  life,  of  permanently  resting  at  Norwalk. 

The  motion  to  discharge  the  attachments  must  be  denied,  with 
$7  costs  in  each  case. 

From  the  order  entered  on  this  decision,  the  defendants  ap- 
pealed to  the  general  term. 

James  T.  Brady,  for  the  appellants. — I.  Wilson  was  not,  when 
either  of  the  attachments  issued  against  him,  a  "  non-resident" 
of  this  State  within  the  meaning  of  the  Code.  1.  The  word 
"  residence"  should,  in  construing  the  Code,  be  deemed  synon- 
ymous with  "domicile."  2.  "Domicile"  we  define  to  be  synon- 
ymous with  "  home,"  and  to  mean  one's  "  Habitation  fixed  in 
any  place,  without  any  present  intention  of  removing  therefrom." 
(Putnam  a.  Johnson,  10  Mass.,  488.)  3.  "  Removing,"  as  thus 
used,  means  removing  with  the  intent  to  change  the  place  of 
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domicile.  4.  "  Residence"  and  "  domicile"  have  been  treated 
as  of  different  significations,  the  former  being  sometimes  taken 
to  mean  the  place  where  one  was  staying,  without  having  a 
domicile  or  home  there.  The  latter  is  the  sense  in  which  it  is 
used  by  the  Supreme  Court  of  this  State  in  the  decisions  under 
the  Revised  Statutes,  and  Non-imprisonment  Act.  5.  It  is  not 
necessary,  in  order  to  render  any  place  one's  "  domicile,"  that 
he  or  she  should  have  any  particular  house  or  apartment  there 
as  the  place  of  fixed  abode.  (Parsonsfield  a.  Perkins,  2  Greenl., 
411.)  6.  "Every  person  must  have  a  domicile  somewhere." 
(Abingdon  a.  K  Bridgwater,  23  Pick.,  170.)  7.  The  intent  of  the 
party,  when  ascertained,  tends  strongly  to  establish  where  his 
domicile  is.  (Milton  a.  Falmouth,  3  Shcp.,  479.)  8.  A  domicile 
once  fixed  will  continue,  notwithstanding  the  absence  of  a  party, 
until  a  new  domicile  is  acquired.  (Jennison  a.  Hapgood,  10 
Pick.,  377.)  9.  That  a  party  goes  away  from  his  domicile  for 
some  purpose  of  business  or  pleasure,  or  if  he  be  absent  for 
years  seeking  employment,  or  engaged  otherwise,  does  not 
change  his  domicile.  (Knox  a.  Waldoborough,  3  Greeril.,  455.) 
10.  The  domicile  of  the  wife  follows  that  of  her  husband. 
(Greene  a.  Greene,  11  Pick.,  410.)  11.  The  fact  that  a  man 
does  not  remove  his  family  to  the  place  where  he  establishes  a 
domicile,  does  not  affect  a  question  like  the  one  here  presented, 
if  as  to  him  the  proof  of  domicile  is  satisfactory.  (Cambridge 
a.  Charlestown,  13  Mass.,  501 ;  Cadwallader  a.  Howell,  2  Harr., 
138.) 

II.  The  process  of  attachment  against  the  property  of  a  non- 
resident debtor  was  originally  given,  because  he  could  not  be 
served  with  the  ordinary  process  of  the  courts,  so  as  to  make  a 
judgment  against  him  effective.     And  before  the  Code  it" op- 
erated to  place  his  property  in  the  hands  of  trustees,  to  be  dis- 
tributed for  the  benefit  of  such  creditors  as  might  claim  the 
benefit  of  the  proceeding. 

III.  The  Supreme  Court  for  that  reason  held  that  an  attach- 
ment would  lie  where  a  debtor  was  sojourning  out  of  the  juris- 
diction of  our  courts,  although  his  domicile  was  within  this 
State.     The  word  "  residence"  was  in  those  adjudications  taken 
to  mean  the  place  of  his  personal  abode  merely.     (Matter  of 
Thompson,  1  Wend.,  43  ;  Matter  of  Wrigley,  8  11.,  134 ;  Frost, 
a.  Brisbain,  19  11.,  11.) 
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IV.  But  under  the  decisions  before  the  Code,  Wilson  was  a 
resident  of  this  State  when  the  attachments  issued,  writhin  even 
the  liberal  rule,  then  applied  to  proceedings  of  this  nature. 

V.  Under  the  Code  ample  provision  is  made  for  commencing 
suits   against  absent  or  non-resident  debtors.     They  are  thus 
made  amenable  to  our  courts,  and  the  former  reason  for  the 
remedy  by  attachment  no  longer  remains.     It  is  not  now  a  pro- 
ceeding for  creditors  generally,  but  a  special  remedy  for  the 
benefit  of  the  vigilant  plaintiff  who  adopts  it,  and  to  be  awarded 
only  when  he  makes  out  a  case  justifying  this  peculiar  relief. 
(Houghton  a.  Auld,  16  How.  Pr.  7?.,  78.) 

VI.  There  is  no  proof  that  Wilson  was  a  "  non-resident"  of 
the  State  of  New  York,  between  the  12th  October,  1857,  and 
the  2d  July,  1858.     The  contrary  is  shown.     1.  To  settle  the 
question  as  to  his  residence,  he   formed  the   intention  which 
Hendricks  proves  to  give  every  ostensible  evidence  that  his 
domicile  was  in  ]S"ew  York  city.     And  although  one  of  his  ob- 
jects in  doing  so  was  to  avoid  attachments,  it  is  not  correct  to 
conclude  that  he  came  "  not  with  a  full  intention  to  fix  himself 
permanently  in  New  York."     The  evidence  does  not  justify  this 
conclusion.     Mr.  Wilson  shows  that  New  York  was  the  place  he 
designed  for  his  home,  and  that  the  only  reason  he  remained  in 
a  hotel,  was  the  desire  to  occupy  no  house  with  his  family  until 
he  owned  it.     2.  He  engaged  rooms  at  the  St.  Nicholas,  as  his 
home,  and  thither  removed  his  entire  household.     He  ceased  to 
be  the  temporary  or  occasional  guest  of  his  son  Oliver,  and  be- 
came master  of  a  tenement.     Thus,  upon  every  authority  affect- 
ing a  question  like  the  present,  he  fixed  his  domicile  and  resi- 
dence here.     And  can  there  be  any  doubt  that  if  the  attach- 
ment laws  of  Connecticut  had  been  the  same  as  ours,  any  prop- 
erty he  owned  in  the  latter  State  might  have  been  attached  there 
on  a  procedure  against  him  as  a  non-resident.     3.  Having  thus 
obtained  a  domicile  in  New  York,  it  remained  there  unless  he 
changed  it,  and  obtained  one  elsewhere.    (See,  generally,  2  Par- 
sons on  Contr.,  90  ;  1  Binney,  340,  note.}     4.  He  did  not  make 
such  change.     It  is  true  that  when  the  two  attachments  issued, 
one  in  April  and  the  other  in  May,  Wilson's  person  was  in  Nor- 
walk.     But  he  was  not  there  with  an  intention  to  remain  there. 
He  swears,  and  there  is  no  contradiction  on  the  point,  that  he 
was  unable  to  resume  business  until  the  latter  part  of  May. 
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This  was  because  of  his  very  severe  illness,  which  began  in 
January,  1858.  It  is  also  true  that  the  rooms  at  the  St.  Nicho- 
las were  given  up  when  he  went  to  Norwalk,  in  January.  But 
this  does  not  vary  the  question.  If  he  had  retained  those  rooms 
it  would  have  been  a  useless  expense.  It  was  not  the  St. 
Nicholas  Hotel  which  was  his  domicile,  but  th.e  city  of  New 
York.  And  if  he  had  changed  his  lodgings  every  night,  this 
would  pot  have  altered-  his  "  domicile"  in  the  contemplation  of 
law.  That  Wilson's  domicile  was  in  New  York  in  November, 
1857,  is  shown  by  an  act,  indicative  of  intent,  to  which  the  law 
attaches  much  importance.  He  voted  at  the  mayoralty  election 
held  in  that  city  during  that  month.  (Shelton  a.  Tiffin,  How. 
(U.'S.),  185.)  We  have  then,  to  show  that  Wilson  was  a  resi- 
dent of  and  domiciled  in  New  York,  from  October,  1857,  until 
all  the  attachments  had  been  issued,  the  following  facts : 

1.  His  business  and  property  of  every  kind  were  in  New  York, 
and  always  had  been,  since  1856. 

2.  He  had  no  tenement  or  habitation  in  Norwalk.     When 
there  he  was  a  mere  guest  of  his  son. 

3.  He  came  here  from  Norwalk  to  make  his  "  home"  here, 
and  so  declared. 

4.  It  was  his  interest  to  continue  his  residence  here,  so  as  to 
^void  an  attachment  of  his  property. 

5.  He  returned  here  as  soon  as  his  health  would  permit,  after 
his  temporary  absence  from  January  to.  May. 

6.  After  returning,  he  remained  here  with  the  continued  in- 
tent to  reside  here.     And  he  was  no  more  a  resident  of  Norwalk 
than  of  Saratoga,  where  he  went  fur  the  benefit  of  his  health. 

VII.  As  to  the  three  attachments  issued  in  June  and  July, 
it  seems  quite  clear,  that  when  they  issued  Wilson  was  not 
a  non-resident  of  this  State ;  for  in  the  latter  part  of  May  he 
returned  here    and  remained  here  ever  since.     If,  therefore, 
the  rules  apply  in  this  case  which  prevailed  under  the  Revised 
Statutes  and  non-imprisonment  act,  then,  as  Wilson  was  actually 
within  the  jurisdiction  of  the  court,  no  attachment  could  issue 
against  him. 

VIII.  None  of  the  authorities  cited  in  the  able  and  elaborate 
opinion  of  Judge  Hoffman  vary  the  effect  of  the  reasoning  and 
cases   cited   under  the  foregoing  points.      1.  The  question  of 
"  domicile"  for  purposes  connected  with  the  national,  ecclesias- 
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tical,  or  maritime  law  is  affected  by  peculiar  views  which  have 
not  been  adopted  in  the  common  law;  but  which,  if  applied 
in  this  case,  would  not  make  Norwalk  the  domicile  of  "Wilson. 

2.  The  case  of  Barry  a.  Backover  (6  Abbotts'  Pr.  R.,  374),  like 
many  others,  is  one  in  which  the  defendant  sought  to  establish, 
that  although  domiciled  out  of  the  State,  yet  having  his  business 
in  this  State,  he  was  to  be  regarded  as  resident  here  in  all  cases 
of  attachment.    This  view  seems  to  have  been  sustained  by  the 
Supreme  Court  in  Towner  a.  Church  (2  Allottf  Pr.  R.,  299). 

3.  It  is  believed  that  no  case  can  be  found  in  which  it  has  been 
held  that  the  property  of  a  person  can  be  attached  in  this  State, 
on  the  ground  of  his  being  a  non-resident,  where,  as  in  this  in- 
stance, his  business  and  property  were  here  alone,  and  he  came 
here  to  reside,  and  did  reside  here,  except  at  intervals,  when 
affection  or  illness  called  him  away,  or  prevented  his  return  here 
after  a  temporary  sojourn  elsewhere. 

IX.  Two  circumstances  were  dwelt  upon  by  the  plaintiffs  as 
against  our  views.  1.  As  to  Wilson  being  named  on  the  Nor- 
walk  poll-tax  for  1858.  There  is  no  evidence  that  Wilson  had 
any  notice  of  this ;  and,  at  most,  it  is  an  act  of  others,  which 
does  not  impair  his  right.  2.  That  Oliver  Wilson  did  not  put 
his  deed  on  record  until  the  fall  of  1857.  It  was  not  necessary  to 
record  it  sooner,  either  by  law  or  because  of  any  distrust  a  sou 
could  entertain  towards  his  father.  And  it  was  only  on  the  fail- 
ure of  the  latter  that  it  was  deemed  prudent  to  record  the  deed, 
so  as  to  show  more  publicly  who  owned  the  property  described 
in  it. 

J.  W.  Edmonds,  with  whom  were  BuckJiam,  Sm,ales,  and 
Greene,  for  the  respondents  in  four  of  the  actions. — 1.  This  is 
the  ordinary  case  of  a  person  doing  business  in  New  York,  and 
being  in  the  city  only  while  his  business  required  him  here,  and 
for  all  purposes  of  family  or  residence,  living  in  Connecticut. 
2.  His  avowed  intention  to  be  a  resident  in  New  York  might 
serve  to  characterize  a  doubtful  act,  but  is  not  enough  to  over- 
throw the  fact  of  actual  residence  abroad.  3.  The  defendant 
was  actually  resident  in  Connecticut,  within  the  meaning  of  the 
Code  and  of  the  various  cases  on  this  subject.  (Roosevelt  a. 
Kellogg,  20  Johns.,  208 ;  Matter  of  Wrigley,  4  Wend.,  602 ;  S.  C., 
in  Error,  8  /&.,  132  ;  Frost  a.  Brisbin,  19  /£.,  11 ;  Crawford  a. 
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Wilson,  4  /5.,  505  ;  Drake  on  Attachments,  §  67  ;  Honghton  a. 
Ault,  16  How.  Pr.  R.,  78  (supra,  89,  note) ;  Barry  a.  Backover, 
6  Abbott?  Pr.  R.,  374.) 

David  Dudley  Field,  for  the  respondents  in  the  other  action, 
cited,  in  addition  to  the  above  authorities,  1  Brad/.,  85,  90  ; 
Code,  §§  33,  125,  135,  292,  and  391. 

BY  THE  COUKT.* — WOODRUFF,  J. — We  held  in  the  case  of 
Barry  a.  Backover,  at  the  general  term  of  April,  1858,  that  a 
defendant  whose  family  have  for  more  than  seven  years  oc- 
cupied, and  still  occupy,  a  dwelling  in  Jersey  City,  in  the  State 
of  New  Jersey,  hired  by  him,  and  who  habitually  passes  the 
night  of  each  day  and  the  Sabbath  with  his  family,  is  a  non- 
resident of  this  State,  within  the  meaning  of  our  present 
statute  authorizing  an  attachment  of  the  property  of  a  defend- 
ant in  an  action,  although  such  defendant  was  engaged  in  busi- 
ness as  a  merchant  in  this  city,  spent  eight  hours  of  every  busi- 
ness day  (unless  sick  or  absent  on  business  of  his  mercantile 
firm)  in  this  city ;  had  all  his  business  capital  invested  in  such 
business ;  kept  his  individual  bank  account  here ;  and  had 
selected  New  Jersey  as  his  family  residence  solely  on  account 
of  its  convenience  for  access  to  the  business  portion  of  this 
city,  and  for  economy  in  living ;  and,  notwithstanding  process 
in  the  action,  might  at  any  time  within  the  business  hours  of 
the  day,  have  been. served  upon  personally,  and  was  in  fact 
served  upon  him  in  the  action  in  which  the  attachment  was 
issued. 

It  is  therefore  to  be  deemed  settled  in  this  court,  that  the 
right  of  a  plaintiff  to  have  the  property  of  a  defendant  at- 
tached on  the  ground  of  his  non-residence,  does  not  depend 
upon  the  question  whether  the  defendant  can  be  served  with 
the  summons  in  the  action,  but  that  the  attachment  may  issue, 
however  convenient  it  may  be  to  serve  the  defendant  personally 
with  process. 

Also,  that  the  carrying  on  of  a  mercantile  business  in  this 
city,  and  staying  within  our  limits  for  the  purposes  of  business, 
during  all  the  hours  usually  devoted  to  business  here,  do  not 
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alone  constitute  residence  within  the  meaning  of  the  statute. 
And  it  follows  as  a  necessary  consequence  of  this  proposition,  and 
is  involved  in  the  principle  of  the  ruling,  that,  whether  a  man's 
absence  from  his  family  be  for  eight  hours  in  each  day,  or  six 
days  in  each  week,  if  he  has  a  family  living  in  a  neighboring 
State,  for  whom  he  provides,  to  whom  he  resorts  for  comfort,  re- 
laxation, and  repose,  and  with  whom  he  abides  whenever  the 
immediate  demands  of  his  business  upon  his  attention  will  per- 
mit ;  whenever  sickness  disables  him  from  conducting  that 
business ;  and  when  those  days  successively  return  on  which 
business  ceases  and  man  rests  from  his  labor ;  he  resides  in  such 
neighboring  State,  where  (in  every  proper  sense,  as  understood 
no  less  by  those  who  are  learned  in  the  law,  than  by  the  com- 
mon intelligence  of  every-day  life)  is  his  home. 

We  did  not  deem  it  necessary  for  the  purposes  of  that  case, 
and  do  not  deem  it  necessary  for  the  purposes  of  the  present,  to 
review  or  recite  the  various  learning  to  be  found  in  the  books 
upon  the  question,  how  far  residence  and  domicile  are  synony- 
mous, or  how,  in  certain  cases,  they  differ. 

In  the  case  above  referred  to,  the  State  of  New  Jersey  was 
the  defendant's  domicile,  within  every  definition  of  that  term, 
and  it  was  not  less  clearly  his  residence.  It  was  his  abiding- 
place  :  he  left  it  with  intent  to  return  so  soon  as  his  labors 
were  remitted :  he  returned  to  it  with  intent  to  remain  until 
called  to  resume  those  labors.  New  York  was  his  place  of 
business,  New  Jersey  his  place  of  abode.  In  New  York  was  his 
workshop.  In  New  Jersey  was  his  house,  his  shelter,  his  fire- 
side, his  bed  and  board.  We  know  of  no  definition  of  either 
domicile  or  residence  which,  the  former  will  satisfy,  nor  of  any 
in  which  the  latter  will  not  answer  in  every  particular. 

And  for  like  reasons  we  did  not  then,  and  do  not  now,  think 
it  necessary  to  review  the  cases  in  this  State  in  which  a  man  has 
been  held  a  non-resident  within  the  "  spirit"  of  our  former  stat- 
utes, who  has  an  actual  residence  out  of  the  State,  though  he 
have  a  family  within  this  State,  or  have  a  domicile  here.  (See 
those  cases  collected  and  discussed  by  Mr.  Justice  James  in  16 
How,  Pr.  R.,  77,  and  further  by  Mr.  Justice  Hoffman  at  special 
term  in  this  case.)  T^hat  long-continued  absence  in  a  fixed 
location,  carrying  on  a  business  permanent  in  its  nature  ;  or 
long-continued  absence  in  such  location  for  the  purposes  of 
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business,  the  duration  of  which  was  uncertain ;  or  absence  for 
several  months,  in  pursuance  of  an  intention  to  make  a  perma- 
nent location  for  residence  and  for  business,  and  an  actual  loca- 
tion and  commencement  of  such  business,  though  the  removal 
of  the  family  have  not  yet  taken  place — should  be  held  to 
constitute  non-residence  within  the  spirit  of  those  statutes,  prove 
nothing  in  reference  to  such  a  case  as  the  one  above  referred  to  : 
the  question  of  their  present  actual  residence  was  the  question 
considered  in  those  cases,  and  was  decided  in  favor  of  the  at- 
taching creditor. 

But  in  no  case  has  it  been  decided  that  where  the  debtor 
lives  with  his  family  in  this  State,  returning  to  them  from  day 
to  day,  or  from  week  to  week,  he  is  an  actual  non-resident 
(even  within  the  "  spirit"  of  any  law  touching  non-residents), 
merely  because  he  passes  the  business  hours  of  the  day,  or  the 
business  days  of  the  week,  when  his  health  will  permit,  and  his 
business  requires  it,  in  his  store  or  manufactory  without  the 
bounds  of  the  State. 

In  such  a-  case  the  liability  of  the  party  to  taxation,  to  render 
service  as  a  juror,  or  to  enrolment  as  one  of  the  militia,  we  ap-, 
prehend  would  not  be  seriously  questioned. 

Ordinarily  one's  residence  and  domicile  (if  they  do  not  always 
mean  the  same  thing)  are  in  fact  the  same,  and  where  they  so 
concur  they  are  that  place  which  we  all  mean  when  we  speak 
of  one's  home. 

And  it  may  safely  be  asserted  that  where  one  has  a  home,  as 
that  term  is  ordinarily  used  and  understood  among  men,  and  he 
habitually  resorts  to  that  place  for  comfort,  rest,  and  relaxation 
from  the  cares  of  business  and  restoration  to  health,  and  there 
abides  in  the  intervals  when  business  does  not  call — that  is  his 
residence,  both  in  the  common  and  legal  meaning  of  the  term. 
And  to  one  who  has  such  a  home,  and  habitually  uses  it  as  such, 
a  place  of  business  elsewhere,  is  not  his  residence  within  any 
proper  definition  of  the  term. 

When  the  question,  where  is  his  residence,  arises,  some  of  the 
proofs,  or  the  indicia  by  which  the  place  is  to  be  determine^, 
vary  with  the  circumstances  of  the  party.  One  has  a  family, 
another  has  none ;  one  lives  in  a  state  of  alienation  and  separa- 
tion from  his  family,  another  lives  with  them  ;  one  owns  or  hires 
a  dwelling-house,  another  has  lodgings  at  an  inn  ;  and  another 
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may  Lave  a  much  more  uncertain  shelter.  None  of  these  cir- 
cumstances are  necessarily  alone  conclusive — they  are  not  de- 
cisive tests — they  are  only  aids  to  an  answer  to  the  question  to 
be  considered  in  connection  with  all  other  pertinent  facts  which 
may  appear. 

So  when  the  fact  of  residence  in  a  place  is  ascertained  or  con- 
ceded, it  is  to  be  deemed  to  continue  until  there  is  proof  of  a 
change  of  location,  with  intent  to  make  such  location  a  new 
home,  in  the  sense  above  already  described,  not  merely  for  a 
temporary  purpose,  but  with  a  fixed  purpose  to  remain,  and 
without  a  present  intention  to  return  when  some  temporary  pur- 
pose is  accomplished. 

And  again,  it  is  not  enough  that  one  intends  to  change  his 
residence.  The  intent  and  the  fact  of  such  change  must  concur. 
"Nor  is  it  enough  that  he  intends  to  change  his  residence,  and 
sincerely  believes  that  what  he  has  done  amounts  in  law  to  a 
change  of  his  residence,  his  opinion  will  not  affect  the  question, 
if  the  actual  change  have  not  taken  place. 

Enough  has  now  been  said  (and  probably  more  than  enough) 
to  make  our  views  of  the  case  before  us  intelligible. 

The  defendant  Wilson  was  confessedly  a  resident  of  Norwalk, 
in  the  State  of  Connecticut,  in  the  year  1856. 

It  will  throw  light  upon  the  proper  weight  to  be  given  to  his 
affidavit  (upon  which  the  claim  to  discharge  the  attachment 
mainly  depends),  if  it  be  noticed,  that  he  states  that  he  then 
"  resolved  to  become  a  permanent  resident  of  the  city  of  New 
York,"  and  that  he  further  states  that  "  during  the  whole  and 
any  part  of  the  year  1856,  and  so  much  of  the  year  1858  as  has 
elapsed,  he  has  been  and  now  is  a  resident  of  the  State  of  New 
York." 

What  then  did  he  do  in  1857  which  made  him  a  resident  of 
the  State  of  New  York  ?  The  answer  to  this  question  may  per- 
haps aid  us  not  only  in  determining  what  he  means  when  he 
swears  to  residence,  and  what  sort  of  sojourn  in  New  York  he 
intended  by  what  he  calls  a  resolution  to  become  a  permanent 
resident,  and  what  he  understands  and  means  by  "permanent 
residence." 

He  left  his  family  in  Norwalk  on  the  farm  theretofore  occu- 
pied by  them,  came  to  New  York  on  Monday,  devoted  himself 
to  his  business  here,  sometimes  until  Wednesday,  and  then  re- 
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turning  to  his  family,  and  again  returning  to  New  York  on 
Thursday — but  usually  staying  in  New  York  until  Saturday, 
and  then  returning  to  his  family  in  Norwalk, — while  in  the  city 
boarding  at  a  hotel  as  an  ordinary  guest,  and  occupying  a  bed- 
room only — and  this  continued  until  the  fall  of  1857. 

After  what  has  been  already  said  of  such  a  course  and  habit 
of  life,  it  is  only  necessary  to  add,  that  this  neither  in  fact  nor 
in  law  made  him  a  resident  of  the  city  of  New  York.  And  if 
we  assume  that  in  doing  this  he  did,  what  he  states  he  resolved 
to  do,  we  see  what  he  means  when  he  says  he  resolved  to  be- 
come a  "  permanent  resident"  of  the  city  of  New  York. 

In  this  there  is  no  doubt  intimated  of  Mr.  Wilson's  sincerity. 
On  the  contrary,  the  more  since  he  is,  and  the  more  confidently 
he  insists  that  he  was  a  resident  of  New  York  at  that  time,  the 
more  probable  it  is  that  his  apprehension  of  the  force  and  mean- 
ing of  the  terms  employed  in  his  affidavit  is  inaccurate,  and  that 
if  he  had  explained  in  detail  what  he  means  by  "  permanent" 
and  "  temporary,"  "  home"  and  "  residence  ;"  or  rather  if  he 
had  given  us  the  particulars  embraced  in  those  words,  instead  of 
testifying  in  terms,  which,  if  taken  in  their  legal  signification, 
dispose  of  the  whole  question  upon  his  mere  opinion,  it  might 
have  appeared  that  his  affidavit  is  not  less  inaccurate  in  other 
respects,  by  reason  of  similar  mistakes  in  hjs  judgment  on  the 
subject. 

He  was  then  a  resident  of  Norwalk  down  to  the  time  of  his 
failure  or  embarrassment  in  business  in  the  fall  of  1857;  and 
he  was  then  admonished  by  a  friend  that  he  might  be  deemed  a 
non-resident,  and  it  was  best  to  establish  "  the  ostensible  as  well 
as  actual  character  of  his  residence  by  unequivocal  indications." 
It  is  doubtless  true,  that  the  motive  with  which  a  change  of  resi- 
dence is  made,  is  wholly  immaterial,  if  the  change  be  an  actual 
change,  with  intent  permanently  to  abide  in  the  new  location. 
But  in  weighing  the  evidence,  and  where  there  is  a  conflict  of 
testimony  and  circumstances  detracting  from  the  evidence  of  the 
alleged  change,  the' motive  under  which  the  party  is  acting,  and 
the  purpose  he  has  in  view,  may  properly  be  regarded  in  deter- 
mining what  was  the  actual  intent. 

The  question  we  are  considering  is  not  whether,  if  he  intended 
an  actual  "  permanent  residence"  in  New  York,  and  in  pursu- 
ance of  that  intent  brought  his  family  here ;  took  possession  of 
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apartments  here  as  his  and  their  "  only  home,"  and  occupied 
them  without  any  intention  to  return  to  Norwalt  when  a  tem- 
porary purpose  was  accomplished,  tliat  would  make  him  a  resi- 
dent of  this  city?  But  the  very  question  is,  what  was  his  intent 
in  these  respects,  and  what  did  he  do? 

He  conveyed  his  farm  and  the  chattels  connected  therewith  to 
his  son,  arid  when  he  became  embarrassed  the  deed  was  placed 
on  record.  But  that  farm  has  been  as  open  to  him  and  to  his 
family,  and  has  been  as  freely  used  as  a  home  to  him  and  them, 
according  to  his  own  affidavit,  as  it  ever  was  before.  Whether 
his  wife's  farm  is  still  retained,  or  whether  that  is  the  farm  re- 
ferred to,  is  left  in  doubt  by  the  affidavits. 

He  took  rooms  in  October,  1857,  at  a  hotel  in  this  city,  and 
with  his  wife  and  child,  occupied  them  for  three  months,  paying 
his  bills  weekly,  but  then  gave  up  the  apartments,  and  has  not 
since  had  any  permanent  apartment  in  the  hotel ;  nor  does  it 
appear  that  he  was  in  the  city  at  all  afterwards,  until  after  one, 
if  not  two  of  the  attachments  were  issued  which  it  is  moved  to 
discharge. 

It  is  shown  that  his  child  was  sick;  and  that,  under  the  advice 
of  his  physicians,  was  a  sufficient  reason  for  taking  him  from  the 
city.  So,  also,  that  Mr.  Wilson  was  sick;  and  that,  if  he  was  too 
ill  to  be  removed,  was  a  very  satisfactory  reason  for  his  not 
returning  until  sufficiently  recovered.  But  it  is  not  shown  that 
his  child  continued  ill — nor  that  he  himself  might  not  have 
returned,  if  in  truth  this  was  his  home.  Such  continued  absence 
would,  however,  under  the  circumstances,  be  far  less  significant 
if  it  were  not,  that,  according  to  the  tenor  of  his  own  affidavit, 
that  of  Mr.  Hendncks,  and  that  of  his  physician,  it  is  apparent  that 
it  was  because  he  had  no  motive  to  be  here ;  either  because  he 
could  not  attend  to  business,  or  because  his  firm  had  suspended 
payment,  and  his  presence  in  the  city  was  not  deemed  so  import- 
ant as  it  had  been  on  former  occasions.  And  since  the  month 
of  May,  when  he  has  been  able  to  attend  to  his  affairs,  he  has 
been  merely  an  occasional  transient  lodger  at  the  hotel — his 
family  residing  at  Norwalk. 

The  indication  is  not  slight,  that  the  purpose  tinder  which 
his  family  were  brought  to  the  hotel,  was  to  continue  here  only 
until  the  embarrassments  of  his  firm  had  ceased,  and  with  an 
expectation  of  their  returning  to  Norwalk,  or,  if  any  more  pro- 
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tracted  stay  was  contemplated,  that  the  design  was  abandoned 
some  time  before  these  attachments  were  issued ;  and  that  his 
subsequent  visits  to  the  city  were  only  occasional  and  for  pur- 
poses of  business,  while  his  actual  residence  was  with  his  family 
at  Norwalk. 

There  are  other  statements  in  Mr.  Wilson's  affidavit  which 
tend  strongly  to  support  the  motion  for  the  discharge  of  the  at- 
tachments, and  it  is  doubtless  true  that  if  that  affidavit  is  to  be 
taken  without  qualification,  and  in  the  very  terms  therein  em- 
ployed, it  would  prevail. 

Among  the  other  statements,  is  one,  that  his  wife  and  child 
returned  to  New  York  in  March,  and  resumed  the  apartments 
they  had  before  occupied.  "With  what  intent  and  purpose  did 
they  come?  How  long  did  they  propose  to  remain?  How  long 
did  they  in  fact  remain?  His  affidavit  does  not  inform  us. 

He  states  that  when  he.  and  his  family  left  in  January,  some 
of  their  personal  property  was  left  there.  "What  property  ?  How 
far  did  its  character  indicate  an  intention  to  return  ?  His  affi- 
davit is  silent  on  this  subject.  While  another  witness  states  that 
he  gave  up  his  apartments,  and  neither  he  nor  his  family  have 
ever  had  any  permanent  apartments  there  since. 

Is  it  usual  for  actual  residents  to  have  no  house  nor  apart- 
ments, by  a  tenure  more  permanent  than  to  take  and  occupy 
from  time  to  time  such  rooms  as  happen  at  the  moment  to  be 
vacant  at  a  hotel  ?  Probably  we  cannot  say  that  it  is  not,  and 
yet  we  cannot  avoid  the  feeling  of  surprise,  if  it  be  so. 

So,  also,  he  states  that  it  has  long  been  his  resolution  not  to 
occupy  a  house  in  New  York  until  he  owned  one,  and  he  has 
conferred  with  several  of  his  friends,  and  made  efforts  to  obtain 
an  eligible  property  in  the  city,  wherein  to  have  himself  and 
his  family  permanently  established.  At  what  time,  during  the 
long  period  here  mentioned,  did  he  make  these  efforts  ?  Was  it 
before  he  went  to  Norwalk  to  reside?  With  whom  did  he  con- 
fer? What  were  the  efforts  which  he  made?  And  did  he  even 
in  fact  intend  to  purchase  a  house  here,  and  if  so,  when  did  he 
have  such  an  intention  ? 

It  would  seem  strange  that  in  relation  to  a  fact  so  important 
•as  this  on  the  question  of  a  change  of  residence,  some,  at  least, 
of  these  particulars  have  not  been  disclosed. 

The  review  thus  given  of  the  affidavit  of  Mr.  Wilson  may, 
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perhaps,  be  deemed  minute  and  critical.  But  it  should  be  borne 
in  mind  that  this  is  the  main  affidavit  upon  which  the  motion 
is  founded — the  motion  is  a  very  important  one  to  all  the  par- 
ties— the  affidavit  comes  from  one  who  knows  all  the  facts,  and 
some  of  the  facts  stated  relate  to  the  operations  of  his  own 
mind,  and  it  is  reasonable  to  expect,  under  such  circumstances, 
and  especially  when  a  severe  contest  might  well  be  anticipated, 
a  statement  less  liable  to  abatement  in  the  particulars  above  re- 
ferred to. 

We  do  not  think  it  necessary  to  give  a  recital  of  the  details 
found  in  the  numerous  affidavits  read  in  opposition  to  the  mo- 
tion. They  tend  to  show  the  habits  of  Mr.  Wilson,  not  only 
down  to  1857,  but  since, — down  to  the  time  when  the  motion 
was  noticed,  bearing  on  the  question  of  residence,  and  without 
apparent  change  in  that  respect :  the  belief  of  his  neighbors 
and  acquaintances  in  Norwalk  founded  thereon,  or  derived 
from  their  acquaintance  with  him :  the  efforts  made  to  find 
him  in  this  city  :  the  apparently  transient  character  of  his 
lodging  at  the  hotels  here,  from  time  to  time  :  the  general  repu- 
tation at  Norwalk  induced  by  his  habitual  actual  presence 
there,  as  in  former  years  :  the  action  of  the  public  officers  there, 
based  upon  all  the  circumstances  ;  and  other  particulars  of  less 
moment. 

On  the  other  hand,  Mr.  Wilson  is  corroborated  in  some  par- 
ticulars of  an  opposite  tendency. 

Without  entering  into  any  further  detailed  discussion  of  the 
particulars  of  these  affidavits,  it  must  suffice  to  say  that,  upon  a 
careful  examination  of  all  the  affidavits,  we  are  not  satisfied  that 
the  conclusion  of  the  judge,  at  special  term,  that,  as  matter  of 
fact,  Mr.  Wilson  was  a  resident  of  the  State  of  Connecticut  when 
these  attachments  were  issued,  was  clearly  wrong. 

The  controversy  is  rather  about  facts  than  about  the  legal 
principles  involved.  As  to  the  meaning  of  the  term  residence 
or  non-residence,  in  reference  to  this  motion,  we  think  there  is 
no  ground  for  difference. 

We  are  sitting  as  an  appellate  tribunal,  upon  a  question  of 
facts  arising  on  conflicting  affidavits  and  doubtful  circumstances. 
We  should  not  reverse  an  order,  unless  clearly  satisfied  that  the 
finding  of  the  judge  was  wrong.  We  incline  rather  to  the  opin- 
ion that,  sitting  as  jurors  and  acting  under  instructions  touching 
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the  law,  such  as  we  deem  the  law  to  require,  we  should  come  to 
the  same  conclusion. 

The  order  should  be  affirmed.  -.    , 

PIERKEPONT,  J.,  dissenting. — In  these  five  cases  attachments 
were  issued  out  of  this  court  against  the  property  of  the  de- 
fendant Wilson  as  a  non-resident ;  they  were  dated  respectively, 
April  the  13th,  May  the  23d,  June  the  4th,  and  July  the  1st,  in 
the  year  1858.  A  motion  was  made  at  the  special  term  to  dis- 
charge these  attachments,  and  on  the  12th  day  of  October,  1858, 
an  order  was  entered  denying  the  motion.  From  that  order  this 
appeal  is  taken. 

The  question  is,  whether  the  defendant  was,  or  was  not  a  resi- 
dent of  this  State  at  the  time  of  the  attachments : 

The  defendant  has  a  wife  and  family  :  such  person  is  a  resi- 
dent of  the  place  in  which  he  has  fixed  his  abode  with  the  in- 
tention of  remaining  in  it  as  his  home,  without  any  present  pur- 
pose of  removing  therefrom. 

Temporary  sojourn  for  business,  health,  or  pleasure  does  not 
constitute  residence. 

The  animus  and  the  actum  are  both  important  in  the  con- 
sideration of  this  subject. 

Any  person  has  a  right  to  change  his  residence,  be  his  motives 
what  they  may ;  and  when  the  animus  et  actum  concur,  that 
moment  the  residence  is  fixed  or  abandoned,  and  the  legal  rights 
and  disabilities  attach  accordingly. 

A  resident  of  New  York,  indignant  at  the  high  taxation  of  his 
property,  determines  to  remove  to  Norwalk,  in  the  State  of  Con- 
necticut to  avoid  this  taxation  ;  he  takes  his  family  to  Norwalk 
and  hires  rooms  at  the  village  tavern  which  they  occupy ;  and 
though  he  looks  after  his  affairs  in  the  city  during  the  week,  he 
spends  every  Sunday  with  his  family,  and  gives  out  that  Nor- 
walk  is  his  home,  that  he  is  no  longer  a  resident  of  New  York, 
and  avows  that  he  has  changed  his  residence  for  the  sole  pur- 
pose of  avoiding  taxation.  An  attachment  issues  against  him  as 
a  non-resident.  On  motion  to  discharge  it,  he  shows  that  he  is 
engaged  in  business  in  this  city,  where  process  could  be  served 
upon  him  during  every  week-day  ;  that  he  is  a  lawyer  or  mer- 
chant in  regular  employment  here,  and  changed  the  home  of  his 
family  only  to  avoid  taxation.  I  apprehend  the  motion  would 
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be  denied.  Thus  finding  that  escape  from  taxation  has  sub- 
jected him  to  the 'annoyance  of  attachments,  he  resolves  to 
change  his  residence  again,  and  removes  his  family  from  the 
village  tavern  to  the  St.  Nicholas  Hotel.  His  real  and  avowed 
purpose  in  the  former  change  was  to  escape  taxation, — in  the 
latter,  to  avoid  attachments ;  both  objects  are  legitimate  and 
within  the  sphere  of  his  rights.  In  each  case  the  animus  et 
actum  concur,  and  forthwith  subject  him  to  all  the  legal  conse- 
quences of  this  change  of  residence. 

If  these  views  are  correct,  this  case  will  be  disposed  of  so 
soon  as  we  ascertain  whether  the  defendant  changed  his  resi- 
dence from  Norwalk  to  New  York  prior  to  the  attachments ; 
and  whether  if  he  did  make  such  change  of  residence,  he  had 
abandoned  the  same  before  the  attachments  issued. 

Residence  being  once  established  in  any  given  place,  it  is  in- 
cumbent upon  the  party  seeking  to  avail  himself  of  a  change  of 
residence  from  that  place,  to  prove  such  change. 

In  this  case  the  defendant's  residence  from  1840  to  1856  be- 
ing conceded  to  have  been  in  Norwalk,  the  burden  was  thrown 
upon  him  to  prove  a  change  to  New  York ;  and  if  that  change 
was  conclusively  proved,  it  threw  the  burden  upon  the  plain- 
tiffs to  show  that  the  residence  of  the  defendant  was  changed 
back  again  to  Norwalk. 

First.  Is  the  evidence  satisfactory  that,  the  defendant  changed 
his  residence  from  Norwalk  to  New  York  in  the  autumn  of 
1857? 

The  defendant  knows  more  of  his  own  acts  and  intentions 
than  any  one  else  can  possibly  know ;  and  by  well-settled  rules 
of  law,  his  sworn  statements  are  to  be  taken  as  true,  unless  con- 
tradicted by  other  witnesses,  disproved  by  attendant  circum- 
stances, or  rendered  incredible  by  some  legitimate  evidence. 

[Here  the  contents  of  the  affidavits  given  above  were  stated.] 

Aside  from  expressions  of  opinion  on  the  defendant's  part, 
these  affidavits  present  the  case  of  a  merchant  wTho  had  retired 
from  business  in  the  city  of  New  York,  who  had  for  some  years 
prior  to  1856  resided  upon  a  farm  in  the  village  of  Norwalk, 
and  who  resolved  in  the  year  1856  to  become  a  permanent  resi- 
dent of  this  city.  In  that  year  he  conveyed  the  farm  and  all 
his  property  in  Norwalk  to  his  son  Oliver,  who  then  attained 
his  majority,  and  who  has  held  the  same  exclusively  as  his  own 
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from  that  time  to  this.  The  defendant  thereupon  became  a  per- 
manent boarder  at  the  Astor  House,  engaged  in  active  business 
here,  leaving  his  wife  and  minor  child  at  Norwalk,  with  his  son 
Oliver,  visiting  them  every  Saturday,  and  returning  on  the  Mon- 
days following,  intending  in  this  way  to  change  his  legal  resi- 
dence to  New  York,  and  supposing  that  he  had  done  so. 

In  the  fall  of  1857  his  commercial  house  in  this  city,  where 
all  his  business  was  done,  and  in  which  all  his  fortunes  were  in- 
trusted, became  embarrassed,  and  it  was  suggested  to  him  by 
his  confidential  clerk  that  some  question  might  arise  as  to  his 
legal  residence,  growing  out  of  the  absence  of  his  family,  at 
which  suggestion  he  expressed  the  confident  declaration  that  he 
was  a  resident  of  this  State.  But  to  avoid  the  possibility  of  any 
difficulty  on  that  subject,  he  engaged  for  himself  and  family- 
apartments  at  the  St.  Nicholas  Hotel,  and  with  his  family  took 
possession  of  the  same  on  the  12th  day  of  October,  1857,  and 
there  remained  until  the  22d  day  of  January,  1858,  when  his 
child  became  ill,  and  the  two  physicians  who  attended  him  ad- 
vised that  the  child  should  be  taken  to  the  country  for  the  bene- 
fit of  its  health.  Following  this  medical  advice,  the  wife  of  the 
defendant,  to  recover  the  child's  health  (and  for  no  other  reason), 
went  back  to  Norwalk  to  the  house  of  her  son  Oliver. 

A  few  days  afterwards  the  defendant  went  to  see  his  child, 
intending  the  visit  to  be  but  temporary ;  while  there  he  became 
ill,  and  was  detained  by  illness  until  the  latter  part  of  May  of 
the  same  year, — entertaining  no  other  idea  than  that  he  was  a 
resident  of  New  York,  where  he  had  gone  permanently  to  re- 
side, where  he  had  voted  at  the  November  election  for  mayor, 
and  having  no  intention  to  abandon  that  residence. 

In  March,  1858,  the  defendant's  wife  and  child  returned  to 
the  St.  Nicholas  Hotel,  and  resumed  the  apartments  which  they 
had  before  occupied,  the  defendant  promising  and  expecting  to 
follow  them  in  a  few  days,  which  illness  alone  prevented.  Per- 
sonal property  of  some  kind  had  been  left  at  the  hotel  by  the 
defendant,  from  the  intent  and  design  of  resuming  possession  of 
the  apartments  after  the  contemplated  return  from  their  visit  to 
Nomalk. 

The  defendant  returned  to  the  city  in  May,  and  has  remained 
here  ever  since,  except  only  occasional  temporary  absence  for 
health  or  pleasure,  and  having  in  good  faith  supposed  himself  a 
VOL.  VJIL— 8 
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resident  of  this  city,  where  he  had  made  various  efforts  to  obtain 
property  wherein  to  have  himself  and  his  family  permanently 
established. 

This  I  conceive  to  be  a  fair  statement  of  the  defendant's  case, 
as  presented  by  his  proofs,  supposing  them  to  stand  alone,  un- 
impeached  and  uncontradicted.  And  if  upon  this  evidence  only, 
we  were  sitting  in  Connecticut  under  precisely  similar  attach- 
ment laws,  and  a  motion  were  made  to  discharge  this  attach- 
ment on  the  ground  that  the  defendant  was  a  resident  of  Nor- 
walk,  and  not  of  New  York,  I  think  we  should  not  hesitate  to 
decide  that  he  was  a  non-resident  of  ISTorwalk,  and  deny  the 
motion. 

Next.  Let  us  see  in  what  manner  and  to  what  extent  the 
defendant's  case  is  weakened  by  the  plaintiffs'  evidence. 

The  plaintiffs  have  introduced  a  large  number  of  affidavits : 
some  made  by  clerks  of  the  Astor  House  and  St.  Nicholas 
Hotel,  and  many  by  residents  of  Norwalk.  These  witnesses 
confirm  the  defendant's  statement  relating  to  the  time  when  he 
was  at  the  hotel,  and  when  he  and  his  family  were  at  Norwalk. 
They  show  that  his  conveyance  to  his  son  Oliver  is  true ;  they 
show  that  he  voted  in  Norwalk  in  the  fall  of  1856,  but  at  no  time 
since;  that  he  was  on  the  poll-tax  list  in  1857  and  1858,  but  not 
that  he  ever  paid  any  tax  after  1856 ;  that  he  was  regarded  as 
a  resident  of  Norwalk  by  the  witnesses  and  others  ;  but  no  one 
of  them  suggests  that  the  defendant,  after  1856 — when  he  con- 
veyed to  his  son — ever  said  that  he  was,  or  that  he  considered 
himself,  a  resident  of  Norwalk.  These  witnesses,  appearing  to 
have  had  no  personal  acquaintance  with  Mr.  Wilson,  say  that 
they  considered  him  a  resident ;  while  Dr.  Gregory,  the  resident 
physician  of  the  village,  and  whose  opportunities  of  knowledge 
seem  to  have  been  good,  states, — "  that  he  believed  and  looked 
upon  the  defendant  as  being  a  citizen  and  resident  of  New  York 
for  the  last  three  years,  or  since  he  sold  and  conveyed  his  home- 
stead property  in  Norwalk  to  his  son  ;  that  said  Wilson  was  not 
in  the  habit  of  attending  town-meetings  or  elections  in  Connecti- 
cut after  he  conveyed  his  said  property  to  his  son." 

The  merchant,  lawyer,  banker,  or  other  citizen  of  New  York, 
who,  for  health,  pleasure,  or  business,  goes  to  Kentucky  or  to  Eu- 
rope in  the  spring,  intending  to  return  in  the  fall,  does  not  there- 
by lose  his  residence  and  subject  his  property  to  attachment ; 
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nor  does 'it  matter  whether  he  takes  any  part  of,  or  his  entire 
family  with  him,  the  fact  being  ascertained  that  his  absence  is 
intended  to  be  but  temporary.  Nor  is  the  case  altered  by  a  mis- 
fortune of  illness,  which  may  detain  him  much  longer  than  he 
at  first  anticipated. 

I  quite  agree  with  the  legal  views  expressed  by  the  learned 
judge  below,  and  cite  his  able  opinion,  as  containing  a  true  ex- 
position of  the  law.  But  in  examining  the  evidence  of  this  case, 
I  suspect  he  has  given  more  weight  to  the  defendant's  motive  in 
removal  to  New  York  than  it  justly  deserves.  As  before  re- 
marked, the  motive  of  a  man,  engaged  in  business  here,  to  return 
to  the  city  to  avoid  attachments,  is  just  as  legitimate  as  his  mo- 
tive in  going  to  the  country  to  escape  taxation  ;  neither  are  of 
any  consequence,  except  so  far  as  they  throw  light  upon  the 
bona  fides  of  the  intention  to  change  residence. 

The  defendant's  affidavit  is  criticised  by  the  plaintiffs'  counsel 
as  defective  in  particulars,  and  that  consideration  was  much 
pressed  upon  the  court. 

The  natural  expression  of  conscious  truth  is  straightforward, 
positive,  and  to  the  point.  Heretofore,  extreme  formalities  and 
particularities  in  the  affairs  of  men  have  been  regarded  as  indicia, 
of  fraud. 

One  man  says  to  another — "I  have  changed  my  residence 
from  Norwalk  to  New  York  ;  I  am  now  with  my  family  at  the 
St.  Nicholas  Hotel ;  I  intend  to  get  a  house  of  my  own  wherein 
to  remain  permanently  ;  I  have  made  various  efforts  to  purchase 
one,  but  have  not  yet  succeeded."  It  strikes  me  such  would  be 
a  very  natural  way  of  asserting  a  simple  truth.  But  if  the  per- 
son should  give  every  minute  particular ;  tell  with  whom  he 
had  talked,  what  he  said,  when  he  said  it,  where  he  said  it,  what 
property  he  had  seen,  with  whom  he  had  negotiated,  when  he 
was  there,  at  whose  office,  where  the  office  was,  and  what  the 
broker  said,  &c.,  that  very  particularity  would  create  distrust — • 
it  would  be  unusual  and  unnatural,  and  it  is  not  the  way  of  honest 
truth. 

I  have  not  forgotten,  that  where  affidavits  are  long,  counsel 
reject  very  many  of  the  particulars  which  the  client  states,  under 
the  apprehension  that  the  main  facts  will  be  smothered  by  a 
crowd  of  things  of  lesser  importance ;  and  that  thus  the  court 
will  be  in  danger  of  overlooking  the  substantial  points  of  the 
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case.  My  intercourse  with  men  has  not  led  me  to  believe  that 
an  eminent  merchant  will  perjure  himself  for  the  purpose  of 
making  equal  distributions  of  his  estate  among  all  his  creditors, 
nor  that  respectable  counsel  will  write  out  an  affidavit  so  strong 
and  positive  in  its  terms,  and  so  unmistakably  calculated  to  mis- 
lead the  court,  unless  he  believed  from  all  the  statements  of  his 
client,  that  the  affidavit  embodied  the  true  meaning  of  what  the 
client  said. 

That  a  boy  eight  years  old,  brought  np  from  the  country  in 
October,  arid  shut  np  in  the  St.  Nicholas  Hotel  until  the  22d 
day  of  January  following,  should  get  sick,  and  that  the  physi- 
cians should  advise  a  change  to  the  country  for  restoration,  is 
not  strange ;  and  that  the  father,  overwhelmed  by  misfortunes, 
should  send  the  boy  to  the  home  of  his  other  son  seems  natural, 
and  not  necessarily  to  indicate  any  change  of  purpose  as  to 
residence  in  New  York. 

At  the  hearing,  I  considered  this  case  with  much  care,  and 
with  a  single  desire  to  get  at  the  truth  ;  and  a  re  examination 
of  all  the  testimony  has  left  a  firm  conviction  upon  my  mind, 
that  the  clear, positive,  and  unequivocal  statements  of  the  de- 
fendant, under  solemn  oath,  ought  not  to  be  discredited  by  any 
evidence  which  this  case  presents. 

All  the  other  justices  concurred  in  the  opinion  of  Mr.  Justice 
Woodruff. 

Order  affirmed,  with  costs. 


WILLINS  a.  WHEELER. 

Supreme  Court,  Second  District:  General  Term,  February,  1859. 

JURISDICTION  OF  JUSTICES*  COURTS. — APPEAL. — ERROR  OF  FACT 
DETERMINED  ON  AFFIDAVIT. 

A  non-resident,  sued  in  a  justice's  court  by  long  summons,  on  the  return  day  ap- 
peared before  the  justice,  and  after  stating  that  he  did  not  appear  in  the  action, 
that  he  was  a  non-resident,  and  declined  further  to  plead,  he  left  the  cjpurt- 
room.  The  plaintiff  obtained  an  adjournment,  and  on  the  adjourned  day  took 
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judgment.  The  defendant  appealed  to  the  county  court,  and  there  offered 
affidavits  to  prove  his  non-residence,  but  the  court  disregarded  them  on  the 
ground  that  they  should  have  been  offered  below,  and  affirmed  the  judgment. 

Held,  error.     The  judgment  was  void,  for  the  court  had  no  jurisdiction,  and 
the  defect  was  an  error  in  fact,  which  should  be  reviewed  on  appeal  under  sec- 
tion 366  of  the  Code. 
The  case  of  Barnes  a.  Harris  (4  Oomst.,  374),  commented  on  and  limited. 

Appeal  from  a  judgment  of  the  county  court  of  Kings  county, 
affirming  a  judgment  of  a  justice's  court. 

Willins  sued  Wheeler  in  a  justice's  court  of  the  city  of  Brook- 
lyn on  the  27th  day  of  February,  1858,  by  a  long  summons  re- 
turnable on  the  10th  da_)%of  March,  1858.  On  the  return  day 
of  the  summons  the  defendant  Wheeler  appeared  before  the 
justice  and  stated  that  "  he  did  not  appear  in  the  action,  that 
he  was  a  non-resident,"  and  declined  further  to  plead.  The  de- 
fendant then  left  the  court-room,  and  an  adjournment  was  taken 
for  one  week.  On  the  adjourned  day  plaintiff  appeared,  en- 
tered his  complaint  and  took  judgment  for  the  amount  de- 
manded in  the  summons :  the  defendant  then  appealed  to  the 
county  court  of  Kings  county,  and  on  the  appeal  offered  as  evi- 
dence of  his  non-residence  two  affidavits  which  were  read  :  the 
county  judge  was  of  the  opinion  that  these  affidavits  should 
have  been  offered  in  the  court  below  in  abatement  of  the  action, 
and  refused  to  entertain  them  on  appeal,  and  affirmed  the  judg- 
ment of  the  justice.  From  his  decision  the  defendant  now  ap- 
pealed to  the  general  term  of  the  Supreme  Court. 

C.  B.  Wheeler,  for  the  appellant,  urged  that  as  there  was  an 
error  in  fact  in  the  judgment  of  the  justice,  the  affidavits  offered 
on  the  appeal  to  the  county  court  should  have  been  admitted  by 
the  judge  as  provided  for  in  section  366  of  the  Code,  and  the 
judgment  of  the  justice  reversed. 

Gilbert  R.  Lindsay,  Jr.,  for  the  respondent,  argued  that  as 
the  return  upon  the  summons  showed  that  the  defendant  was 
personally  served  within  the  jurisdiction  of  the  court,  he  was 
therefore prima  facie  amenable  to  its  jurisdiction;  and  that  to 
oust  the  justice  of  jurisdiction  acquired  by  proper  service,  he 
should  have  proved  by  affidavits  or  other  evidence,  on  the  return 
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of  the  summons,  the  fact  of  his  non-residence,  and  in  failing  to 
do  so,  he  should  not  be  permitted  to  take  advantage  of  his  own 
laches  on  an  appeal,  since  the  statute  relative  to  the  issuing  of 
short  summonses  against  a  non-resident  provides  no  means  for 
a  plaintiff  to  ascertain  the  fact  of  a  defendant's  residence  or  non- 
residence. 

BY  THE  COURT. — EMOTT,  J. — If  "Wheeler  was  a  non-resident 
of  the  county  of  Kings,  the  justice  acquired  no  jurisdiction  of 
his  person  by  the  service  of  the  summons  which  he  issued,  and 
which  was  returnable  more  than  four  days  from  the  date  thereof. 
Section  33  of  the  non-imprisonment  act  (Laws  of  1831,  ch.300), 
not  only  prescribes  a  short  summons  as  the  only  process  by  which 
a  non-resident  can  be  sued  in  a  justice's  court,  in  cases  where 
a  warrant  cannot  be  issued,  but  goes  on  to  declare  that  if  such 
a  defendant  is  otherwise  proceeded  against,  "the  justice  shall 
have  no  jurisdiction  of  the  case."  In  Harriot  a.  Van  Cott  (5 
Hill,  285),  it  was  held  that  a  justice's  judgment  against  a  non- 
resident of  the  county,  sued  by  long  summons,  was  void,  and 
would  not  justify  a  seizure  of  the  goods  under  execution,  in  a 
suit  against  the  plaintiff  for  taking  them.  In  Bourie  a.  Mellor 
(6  /#.,  496),  the  same  rule  was  held  as  to  a  judgment  in  a  suit 
commenced  by  a  long  attachment  against  a  non-resident.  The 
defendant  in  the  present  case  did  not  appear  so  as  give  the  jus- 
tice jurisdiction.  He  appeared  at  the  return-day  of  the  sum- 
mons to  state  that  he  was  not  a  resident  of  the  county  of  Kings. 
I  do  not  see  why  this  wras  not  a  good  plea  to  the  jurisdiction. 
But  as  the  justice  chose  to  disregard  it,  and  proceeded  after  one 
adjournment  to  take  testimony  and  render  judgment  against  the 
defendant,  the  objection  which  he  thus  attempted  to  interpose, 
certainly  was  not  waived  nor  obviated.  , 

The  judgment  was  entirely  null,  and  the  plaintiff  could  not 
enforce  it  in  any  way.  Whenever  and  wherever  the  defect  in 
jurisdiction  is  properly  brought  to  the  knowledge  of  the  court, 
it  must  be  fatal  to  the  judgment,  and  to  every  proceeding  under 
it.  It  is  said  that  the  defendant  is  bound  to  appear  before  the 
justice  and  take  the  objection  to  the  form  of  the  process,  or  that 
it  was  waived.  Admitting  that  what  the  defendant  did  was  not 
sufficient  to  raise  the  objection  in  the  justice's  court,  it  is  very 
clear  from  an  unbroken  series  of  decisions,  of  which  those  I 
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have  cited  above  are  part,  and  to  which  numerous  others  might 
be  added,  that  such  a  fatal  defect  in  jurisdiction  cannot  be  cured 
bj  a  mere  omission  to  take  the  objection.  The  defendant  is 
never  in  court  at  all,  nor  in  the  jurisdiction  of  the  magistrate, 
and  he  is  not  bound  to  do  or  say  any  thing  in  the  premises.  The 
cases  upon  this  point  will  be  found  collected,  and  the  point  stated 
by  Judge  Bronson  in  his  dissenting  opinion  in  Barnes  a.  Harris 
(4  Comst.,  374-379).  If  the  reasoning  of  this  opinion  in  which 
Judge  Jewett  concurred,  does  not  raise  a  grave  doubt  as  to  the 
correctness  of  the  point  ruled  by  the  majority  of  the  court  in 
that  case,  it  certainly  shows  the  incorrectness  of  the  remark 
made  by  Judge  Gardiner,  in  the  prevailing  opinion,  "that  upon 
due  service  of  the  process  issued,  the  defendant  will  be  con- 
cluded by  the  judgment  subsequently  obtained,  unless  he  ap- 
pears and  takes  his  objection."  That  proposition  will  not  be 
found  to  be  sustained  by  the  authorities  cited  under  it,  and  it  is 
an  obiter  dictum  not  involved  in  the  decision  of  the  cause. 
Barnes  a.  Harris  was  a  question  of  pleading,  and  all  that  it 
decides  is,  that  in  declaring  in  an  action  on  a  judgment  in  a 
justice's  court,  it  is  not  necessary  to  aver  that  the  defendant  was 
a  resident  of  the  county,  so  as  to  show  that  the  long  summons 
was  the  proper  form  of  process.  In  other  words,  it  is  not  neces- 
sary to  negative  the  exceptions  made  by  the  statute  to  the  ordi- 
nary methods  of  proceeding  in  these  tribunals.  The  case  is  not 
an  authority  for  the  doctrine  that  jurisdiction  is  gained,  or  the 
radical  defect  in  the  proceedings  cured  by  omitting  to  take  the 
objection  before  the  justice.  No  such  question  was  before  the 
court. 

But  in  the  case  at  bar,  the  objection  was  brought  to  the  notice 
of  the  justice  as  I  have  already  stated,  and  if  the  allegation 
made  by  the  defendant  on  the  return  of  the  summons  was  not  a 
sufficient  plea  in  abatement,  I  see  no  reason  to  doubt  that  the 
defect  was  properly  before  the  county  court  by  the  affidavits 
offered.  It  does  not  distinctly  appear  whether  the  affidavit 
was  rejected  or  the  objection  overruled.  Either  way  the  court 
erred.  It  is  true  this  method  of  trying  errors  in  fact  upon  affi- 
davit is  a  crude  method  of  procedure,  and  strikes  every  well- 
trained  legal  mind  with  surprise.  It  is  a  wretched  substitute 
for  the  clear  and  simple  mode  of  assigning  errors,  and  trying 
their  existence  which  we  were  accustomed  to  under  the  former 
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practice.  It  is  a  part  of  the  Code,  fyowever,  and  we  are  bound 
to  administer  it  to  the  best  of  our  ability. 

As  the  defendant  set  up  this  objection  in  the  county  court,  in 
the  only  way  in  which  the  present  practice  permits,  he  is  ex- 
empted even  from  the  rule  which  Judge  Gardiner  states,  if  that 
were  the  law. 

There  can  be  no  doubt  that  such  a  defect  in  the  process  by 
which  jurisdiction  should  be  acquired,  is  an  error  in  fact.  A 
fact  outside  of  the  record  which  renders  the  judgment  void,  and 
which  when  properly  alleged  and  proved  in  any  action  or  pro- 
ceeding in  which  the  judgment  comes  in  question,  will  defeat 
any  title  or  right  claimed  under  it,  is  sufficient  to  reverse  the 
judgment  in  a  direct  proceeding  for  that  purpose. 

The  judgment  of  the  county  court  of  Kings  county  and  of 
the  justice  must  be  reversed. 


p.  * 

p 
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Supreme  Court,  First  District;  General  Term,  November,  1858. 
ATTACHMENT. — PARTNERSHIP  PROPERTY. 

Upon  an  attachment  against  the  property  of  one  of  several  co-partners,  the 
sheriff  may  seize  the  leviable  property  of  the  co-partnership,  take  it  into  pos- 
session, and  sell  the  defendants'  interest  in  so  much  thereof  as  necessary. 

The  cases  of  Stouteuburgh  a.  Vandenburgh  (7  How.  Pr.  R.,  229),  and  Sears  a. 
Gearn  (7  lb.,  383),  overruled. 

An  attachment  in  so  far  as  it  relates  to  chattels,  differs  in  nowise  from  an  exe- 
cution as  to  the  rights  and  duties  of  the  officer  in  levying  it. 

Appeal   from   an   order   directing  a  return   of  partnership 
property  taken  on  attachment  against  an  individual  partner. 

The  facts  are  stated  in  the  opinion. 

BY  THE  COURT.* — DAVIES,  P.  J. — In  this  case  an  attachment 
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was  issued  against  the  defendant  Hinton,  a  non-resident  debtor, 
by  virtue  of  which  the  sheriff  of  the  city  and  county  of  New 
York  levied  upon  and  took  the  goods  of  the  firm  of  Hinton  & 
Peale,  composed  of  the  defendant  Hinton,  and  one  William  S. 
Peale.  On  the  application  of  the  defendant  Peale,  the  justice 
at  special  term  ordered  the  goods  to  be  restored  to  the  said 
Peale,  holding  that  upon  an  attachment  against  one  of  several 
partners,  the  co-partnership  property  cannot  be  taken  by  the 
sheriff. 

Section  232  of  the  Code  requires  that  the  sheriff  to  whom  the 
warrant  of  attach ment  is  issued,  shall  proceed  thereon  in  all 
respects  in  the  manner  required  by  law,  in  the  cases  of  attach- 
ment against  absent  debtors.  He  is  to  keep  the  property  seized 
by  him  to  answer  any  judgments  which  may  be  obtained  in  the 
action. 

By  section  237  it  is  provided,  that  in  case  judgment  be  ob- 
tained, after  applying  the  proceeds  of  the  sales  of  perishable 
property  if  any,  and  the  debts  collected,  if  any  balance  shall  re- 
main, and  an  execution  shall  have  been  issued  on  such  judg- 
ment, he  shall  proceed  to  sell  under  execution  so  much  of  the 
attached  property  as  may  be  necessary  to  satisfy  the  balance,  if 
enough  for  that  purpose  shall  remain  in  his  hands. 

The  object  of  the  attachment  is  to  seize  in  advance  of  judg- 
ment the  property  of  the  debtor,  and  to  hold  the  same  for  sale 
on  execution  in  the  event  of  judgment  being  recovered,  and 
execution  issued.  It  would  seem,  therefore,  that  no  reason  could 
be  suggested,  why  any  property  subject  to  seizure  and  sale  on 
execution  could  not  be  taken  on  attachment,  to  be  held  for 
the  same  purpose.  If  liable  to  the  final  process,  no  reason  is 
suggested  why  it  should  not  be  to  the  preliminary  one,  which  is 
only  resorted  to,  to  keep  the  property  within  the  jurisdiction  of 
the  State  to  answer  the  final  process. 

It  is  now  well  settled  in  this  State,  that  on  an  execution  against 
one  of  several  co-partners  for  his  individual  debt,  the  sheriff  may 
seize  the  entire  leviable  property  of  the  co-partnership,  and  sell 
as  much  of  the  interest  of  the  judgment  debtor  therein  as  may 
be  sufficient  to  satisfy  the  execution.  To  do  this  he  may  take 
manual  possession  of  the  co-partnership  property,  and  on  sale  de- 
liver it  to  the  purchaser,  who  succeeds  to  all  rights,  and  no  more, 
of  the  partner  whose  interest  has  been  sold.  (Scrughan  a.  Car- 
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ter,  12  Wend.,  127  ;  Phillips  a.  Cook,  24  /J.,  389  ;  Waddell  a. 
Cook,  2  77i7Z,  47,  note  a.} 

An  attachment,  in  as  far  as  it  relates  to  or  affects  chattels,  dif- 
fers in  nowise  from  an  execution,  as  to  the  rights  and  duties  of 
the  officer  as  to  the  seizing  and  taking  property.  (Hergrnan  a. 
Dettleback,  11  How.  Pr.  R.,  46 ;  Brigett  a.  Atkins,  5  Black.,  337 ; 
Shaver  a.  White,  6  Munf.,  110 ;  Mersereau  a.  Norton,  15  Johns., 
179.)  Drake  on  Attachments  (§  237),  says  :  "  The  first  general 
proposition  in  reference  to  what  interests  in,  and  descriptions 
of,  personal  property  may  be  attached  is,  that  the  whole  office  of 
an  attachment  is  to  secure  and  hold  property  until,  at  the  termi- 
nation of  the  suit,  it  can  be  subjected  to  execution ;  any  property 
which  cannot  be  sold  under  execution  cannot  be  attached,  and 
of  course  the  correlative  follows,  that  whatever  may  be  sold 
under  execution  may  be  attached,"  citing  for  the  latter  proposi- 
tion, Hendy  a.  Dobbin,  12  Johns.,  220  ;  Spencer  a.  Blaisdell, 
New  Hainp.,  198. 

In  the  case  of  Mersereau  a.  Norton,  cited  supra.  The 
court  say,  that  the  only  question  raised  on  the  return  in 
that  case  is,  whether  a  sheriff  under  an  attachment  against  an 
absent  debtor,  has  a  right  to  take  and  sell  property  of  which 
the  absconding  debtor  was  only  a  tenant  in  common,  when  the 
property  is  found  in  the  possession  of  the  other  co-tenants.  Of 
this  there  can  be  no  doubt,  and  this  case  is  cited  with  approba- 
tion by  Justice  Carr,  in  Phillips  a.  Cook,  which  was  a  case  of 
partnership. 

In  support  of  the  views  entertained  by  the  respondents,  we  are 
referred  to  two  authorities,  and  the  first  is  Stoutenburgh  a.  Yan- 
denburgh  (7 How.  Pr.  7?.,  229).  The  learned  justice  in  that  case, 
in  giving  his  opinion,  says :  "  But  the  statute  does  not  authorize 
the  joint  property  of  several  defendants  to  be  seized  upon  an 
attachment  against  one  of  them."  He  cites  no  authorities  for 
this  position,  and  we  think  it  is  in  hostility  with  the  previous 
decisions  in  this  State.  The  other  case  referred  to  is  that  of 
Sears  a.  Gearn  (/£>.,  383),  decided  by  the  same  justice.  In  his 
opinion  he  refers  to  the  case  of  Stoutenburgh  a.  Vandenburgh, 
and  relies  for  authority  upon  the  case  of  Smith  (\QJohns.,  102). 
It  is  true  that  in  this  case  the  court  held,  that  upon  an  attach- 
ment against  one  partner,  the  partnership  property  cannot  be 
taken,  and  the  reason  given  was,  that  when  an  execution  is  issued 
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for  the  separate  debt  of  one  partner,  it  has  been  the  continual 
practice  to  take  the  share  which  such  partner  has  in  the  partner- 
ship property,  and  that  the  sheriff  does  not  seize  the  partnership 
effects  himself,  for  the  other  partner  has  a  right  to  retain  them 
for  the  payment  of  the  partnership  debts.  The  court  also  say, 
they  have  considered  an  attachment  under  the  absent-debtor  act 
as  analogous  to  an  execution. 

But  we  have  seen  that  the  rules  laid  down  here  in  reference 
to  what  the  sheriff  may  do,  under  and  by  the  virtue  of  an  exe- 
cution against  the  partner,  have  been  overthrown  in  this  State 
since  the  decision  in  Scrughan  a.  Carter  (12  Wend.},  and  that 
this  case  cannot  be  regarded  as  authority  for  the  rule  laid  down 
in  Sears  a.  Gearn. 

The  learned  judge,  in  delivering  his  opinion  in  this  case,  could 
not  have  had  his  attention  called  to  the7  subsequent  cases, 
fixing  the  rights  andduties  of  the  sheriff  on  an  execution  against 
the  partner. 

We  think,  therefore,  that  in  this  State  the  analogy  holds  be- 
tween attachments  and  executions,  and  that  whatever  property 
the  sheriff  may  take  under  the  latter  process,  he  may  seize  and 
take  under  the  former. 

The  order  appealed  from  is  therefore  reversed,  with  costs. 


ABRAHAMS  a. .  MITCHELL. 

Supreme  Court,  First  District;  Special  Term,  March,  1859. 
SERVICE,  PKOOF  OF. — PUBLICATION. 

When  an  order  for  service  of  summons  upon  a  non-resident  by  publication  is  ob- 
tained, if  personal  service  out  of  the  State  is  effected,  it  is  unnecessary  to  pro- 
ceed to  make  publication,  and  to  deposit  summons  in  the  post-office.  A  personal 
service  takes  the  place  of  those  steps. 

But  it  seems  that  the  twenty  days  within  which  to  answer,  does  not  commence  to 
run  until  the  expiration  of  the  time  for  publication,  as  directed  by  the  order. 

Motion  to  vacate  judgment  and  sale  in  foreclosure. 
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This  was  an  action  commenced  for  the  foreclosure  of  a  mort- 
gage on  property  situated  in  the  city  and  county  of  New  York. 
The  defendants,  Louis  Mitchell  and  Joanna  Caroline  Mitchell,  are 
non-residents  of  the  State  of  New  York,  and  residents  of  the 
State  of  New  Jersey.  On  the  26th  of  June,  1858,  an  order 
under  section  135  of  the  Code  was  obtained  from  one  of  the 
justices  of  the  Supreme  Court,  authorizing  the  service  of  the 
summons  and  complaint  on  defendants  Mitchells  by  publication, 
and  deposit  in  the  post-office  :  the  summons  and  complaint 
were  alleged  to  be  personally  served  on  defendants  Mitchells 
on  the  1st  day  of  July,  1858  :  the  summons  was  not  published, 
nor  a  copy  of  the  summons  and  complaint  deposited  in  the  post- 
office.  On  the  30th  day  of  September  an  order  of  reference 
was  obtained  on  default  of  an  answer  or  appearance  on  the  part 
of  defendants  Mitchells.  Judgment  was  entered  up,  and  the 
property  advertised  and  sold.  • 

The  defendant  Joanna  C.  Mitchell  now  moved  to  set  the  judg- 
ment of  foreclosure  and  sale  aside,  on  the  ground  that  the  per- 
sonal service  of  a  summons  and  complaint  in  another  State  is 
irregular  and  of  no  effect,  even  after  an  order  of  publication 
had  been  obtained ;  and  also  that  the  summons  was  not  actually 
personally  served,  and  on  the  ground  that  the  property  brought 
an  inadequate  price ;  but  the  chief,  point  raised  was  as  to  the 
right  to  serve  a  summons  out  of  the  State,  without  publishing 
the  summons  after  an  order  to  that  effect  has  been  obtained. 

James  M.  Smith,  Jr.,  for  motion. 
Beebe,  Dean  &  Donohue,  opposed. 

INGRAHAM,  J. — The  defendant  Mitchell  was  a  non-resident, 
and  proceedings  were  commenced  against  her  as  such  to  fore- 
close a  mortgage.  After  the  order  of  publication  was  obtained,  the 
summons  and  complaint  were  alleged  to  have  been  served  per- 
sonally on  the  1st  of  July,  1858,  in  New  Jersey: 

The  publication  and  deposit  of  a  letter  in  the  post-office  was 
omitted,  and  judgment  was  entered  in  October,  1858  :  the  order 
of  reference  was  made  on  30th  September,  1858 : 

The  question  is  submitted  on  this  motion,  whether  the  publica- 
tion of  the  commencement  of  the  action  and  the  deposit  of  notice 
in  the  post-office  is  rendered  unnecessary  by  the  personal  ser- 
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vice  of  the  summons  and  complaint  on  the  defendant  out  of  the 
State. 

The  words  of  the  statute  are,  "  personal  service  of  a  copy  of 
the  summons  and  complaint  out  of  the  State  is  equivalent  to 
publication  and  deposit  in  the  post-office."  The  natural  and 
ordinary  understanding  of  this  provision  is,  that  personal  service 
out  of  the  State  takes  the  place  of  publication  and  deposit  in 
the  post-office  :  the  object  of  the  publication,  as  well  as  of  the 
notice  by  mail,  is  to  inform  the  defendant  that  the  action  has 
been  commenced. 

This  becomes  unnecessary,  if  the  defendant  obtains  the  notice 
in  any  other  way.  By  personal  service  out  of  the  State  of  the 
summons  and  complaint,  it  cannot  be  doubted  that  the  defend- 
ant is  more  certainly  informed  of  the  commencement  of  the  ac- 
tion, than  she  would  have  been  by  a  publication  in  the  paper 
which  she  might  never  see,  or  by  a  letter  in  the  post-office  which 
she  might  never  receive. 

The  case  of  Litchfield  a.  Burwell  (5  How.  Pr.  R.,  346)  holds 
that  personal  service  out  of  the  State  merely  dispenses  with  the 
service  by  mail,  and  that  the  order  for  publication  and  actual 
publication  is  still  necessary. 

In  Tomlinson  a.  Van  Vechten  (1  Code  J?.,  N.  S.,  317),  the 
contrary  was  held,  and  it  was  there  decided  that  personal  ser- 
vice out  of  the  State  was  equivalent  to  the  publication  of  the 
summons,  and  deposit  of  the  summons  and  complaint  in  the 
post-office. 

The  latter  seems  to  me  to  be  in  accordance  with  the  statute. 
Where  the  defendant  is  out  of  the  State,  no  jurisdiction  over 
him  can  be  obtained  except  by  virtue  of  the  provisions.  The 
statute,  therefore,  must  be  strictly  followed.  This  provides  that 
when  the  debtor  resides  out  of  the  State,  the  service  may  be 
made  by  publication.  (Code,  §  135.)  This  service  is  not  com- 
plete until  the  time  of  publication  as  directed  by  the  order  has 
expired.  From  that  time  the  defendant  has  20  days  to  appear 
and  answer,  and  after  the  20  days  have  expired,  the  plaintiff 
may  take  judgment. 

The  statute  there  provides  an  equivalent  for  the  publication 
and  deposit  in  the  post-office ;  but  the  rest  of  the  proceeding 
must  be  under  this  section.  The  plaintiff  may  publish  and  de- 
posit the  copy,  summons,  &c.,  in  the  post-office,  or  he  may 
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adopt  the  equivalent  for  the  publication  and  deposit  by  a  per- 
sonal service  of  the  summons  and  complaint  out  of  the  State ; 
but  in  either  case  this  only  completes  the  service  of  the  process ; 
and  by  section  137  in  both  cases,  whether  of  publication  or  ser- 
vice out  of  the  State,  the  service  is  to  be  deemed  complete  only 
at  the  expiration  of  the  time  prescribed  by  the  order  of  pub- 
lication. 

The  time  to  answer  only  commences  when  the  service  is  com- 
plete, and  it  follows  therefore  necessarily  that  in  both  cases  the 
time  for  appearance  and  for  answering  does  not  expire  until 
20  days  after  the  service  is  perfected. 

As  to  the  service  in  New  Jersey,  the  affidavits  are  of  a  con- 
flicting character.  The  referee  to  whom  the  case  was  referred, 
has  found  that  the  papers  were  served  on  the  1st  of  July.  I 
am  inclined  to  concur  with  him  in  that  conclusion,  because  the 
weight  of  the  evidence  from  disinterested  persons  is  against  the 
defendant.  She  might  have  shown  by  persons  who  saw  her  in 
New  York  on  that  day,  that  she  was  not  in  New  Jersey,  if  such 
were  the  case,  and  her  son's  affidavit  admits  that  the  papers 
were  delivered  to  her  on  her  return  from  New  York  the  same 
day. 

I  feel  constrained  to  deny  this  motion,  because  neither  of  the 
grounds  on  which  it  is  made  is  tenable. 

In  doing  so,  however,  I  am  not  disposed  to  conclude  the  de- 
fendant, if  on  further  examination,  she  can  establish  her  absence 
from  New  Jersey  on  the  day  the  summons  was  alleged  to  be 
served. 

The  circumstances  detailed  by  her  disclose  a  hard  case,  but 
one  from  which  it  is  difficult  to  relieve  the  defendant  on  ac- 
count of  her  own  laches. 

Had  the  motion  been  made  at  once,  she  might  have  been 
relieved,  but  after  waiting  till  the  property  has  been  sold,  and 
has  passed  by  conveyance  to  third  parties,  it  seems  to  be  very 
late  to  apply  for  relief. 

The  motion  is  denied,  with  $10  costs,  without  prejudice  to  a 
renewal  of  the  motion  on  the  ground  of  want  of  service  of  pro- 
cess, if  so  advised. 
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LOGAN  a.  BROOKS. 

Supreme  Court,  Fourth  District;  Special  Term,  January,  1859. 
COSTS. — WITNESS-FEES. 

A  party  examined  in  his  own  behalf  is  entitled,  on  prevailing  in  the  action,  to 
tax  witness-fees  for  his  attendance,  upon  proof  of  the  materiality  and  necessity 
of  his  attendance  as  a  witness. 

Question  of  costs  submitted  upon  stipulation. 

Upon  the  adjustment  of  costs  in  this  action,  the  clerk  allowed 
the  defendants  (under  plaintiffs'  objection)  the  sum  of  $35.90 
for  the  fees  and  attendance  of  the  defendant  Kimmel,  as  a  wit- 
ness in  behalf  of  the  defendants. 

One  of  the  plaintiffs  was  examined  on  the  trial.  The  parties 
had  mutually  stipulated  that  plaintiffs  and  defendants  might  be 
examined  on  their  own  behalf  respectively. 

The  defendant  Kimmel  made  affidavit  that  he  would  not  have 
attended  but  for  this  stipulation,  and  did  so  to  answer  the  plain- 
tiffs' testimony,  but  he  did  not  bring  his  attorney  from  New 
York  with  him,  but  employed  counsel  at  the  Montgomery  cir- 
cuit to  try  his  cause,  and  was  not  subpoenaed. 

The  question  whether  the  defendant  was  entitled  to  such  fees 
for  attendance  as  a  witness  in  his  own  behalf,  was  now  sub- 
mitted to  the  court  by  consent. 

• 

A.  Sacia,  for  the  plaintiff. 

James  L.  Phelps,  Jr.,  for  the  defendant. 

ROSEKRANS,  J. — The  defendant  was  a  witness  for  himself. 
The  statute  allows  a  party  who  is  successful  in  the  suit  the  fees 
of  his  witnesses.  The  letter  of  the  statute  justifies  the  allow- 
ance, and  I  can  see  nothing  on  its  part  to  exclude  it.  This  con- 
struction may  lead  to  abuses,  as  did  the  early  practice  under  the 
statute  before  parties  could  be  sworn  in  their  own  behalf.  This 
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was  corrected  by  requiring  an  affidavit  of  the  materiality  and 
necessity  of  witness,  and  under  that  rule,  when  the  affidavit  was 
made,  and  it  was  apparent  that  a  greater  number  were  sub- 
poenaed than  was  necessary,  for  the  purpose  of  enhancing  the 
costs,  the  court  and  its  taxing  officers  disallowed  the  charges  for 
such  witnesses.  The  reasoning  of  Lord  Campbell  in  Howes  a. 
Barber  (10  Eng.  L.  &  Eq.  R.,  467),  and  the  rule  he  established, 
seem  to  me  to  be  correct.  Under  it,  all  abuse  may  be  prevented. 
If  a  party  can  be  sworn  as  to  the  cause  of  the  action  or  de- 
fence, I  think  he  is  equally  entitled  to  credit  when  he  makes  an 
affidavit  as  to  his  attendance  as  a  witness.  The  defendant 
brought  himself  within  the  rule  of  Howes  a.  Barber,  and  had 
the  defendants  in  Logan  a.  Thomas  (11  How.  Pr.  R.,  160)  pre- 
sented to  the  taxing  officer  the  affidavits  read  on  the  appeal 
from  the  taxation,  I  think  Mr.  Justice  Brown  would  have 
adopted  the  same  nile.  The  question  is  one  which  should  be 
definitely  settled  by  general  rule  of  the  court,  or  at  general 
term  ;  and  for  that  purpose  I  shall  hold  that  the  adjustment  by 
the  clerk  is  correct.  There  is  a  clear  distinction  between  the 
cases  arising  under  the  Code,  and  that  in  6  Paige  R.,  170.  I  have 
have  not  access  to  3  Abbotts'  Pr.  R. 
The  motion  for  readjustment  is  denied. 


THE  PEOPLE  on  rel.  THE  TREMONT  BANK  a. 
CONNOLLY. 

Supreme  Court,  First  District ;  At  Chambers,  August,  1858. 
ATTACHMENT. — NOTICE  OF  PENDENCY  OF  ACTION. 

Section  132  of  the  Code  as  amended  in  1858  (Laws  0/1858,  491,  ch.  806,  §  4), 
providing  that  a  notice  of  the  pendency  of  an  action  affecting  the  title  to  real 
property,  or  an  action  in  which  an  attachment  affecting  real  property  has  been 
issued,  shall  be  constructive  notice  to  purchasers  or  incumbrancers ;  and  that 
every  person  whose  conveyance  or  incumbrance  is  subsequently  executed  or 
subsequently  recorded, shall  be  deemed  a  subsequent  purchaser  or  incumbraucer, 
and  bound  by  subsequent  proceedings  as  if  a  party  to  the  action — does  not  au- 
thorize the  filing  of  a  notice  against  prior  purchasers  or  incumbrancers  who  are 
not  parties  to  the  action. 
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Application  for  a  mandamus. 
The  facts  are  stated  in  the  opinion. 

Smith  &  WasJiburne,  for  the  relators. 
J.  It.  Lawrence^  Jr.,  for  the  defendant. 

SUTHERLAND,  J. — Messrs.  Smith  and  Washburne,  attorneys  of 
this  court,  recently  commenced  six  different  actions  in  this 
court  against  Samuel  C.  Demarest,  in  one  of  which  actions  the 
relators  were  plaintiffs,  and  in  one  of  which  Demarest  was  the 
sole  defendant ;  in  one,  Claudius  B.  Conant  was  made  a  party 
defendant  with  him,  and  in  the  four  others,  Chas.  H.  Stone  and 
"VVm.  A.  Dodge  were  made  party  defendants  with  Demarest 
and  Conant. 

In  each  of  these  actions  an  attachment  was  issued  against  the 
property  of  Demarest. 

One  of  the  alleged  grounds  upon  which  the  attachments 
were  issued  was,  that  Demarest,  with  intent  to  defraud  his  credi- 
tors, had,  in  connection  with  Claudius  B.  Conant,  assigned  and 
conveyed  a  valuable  store  and  lot  in  this  city  to  Charles  Starr, 
Jr.,  without  consideration,  and  with  the  understanding  and 
agreement  that  Starr  should  subsequently  convey  the  same  to 
the  wife  of  Demarest,  to  be  held  by  her  for  his  benefit ;  and 
that  in  pursuance  thereof,  Starr  had  conveyed  the  store  and  lot 
to  the  wife  of  Demarest,  and  the  same  stood  of  record  in  her 
name,  and  \vas  held  by  her  for  the  benefit  of  Demarest  and  in 
fraud  of  his  creditors. 

Smith  and  Washburne,  as  attorneys  for  the  plaintiff,  subse- 
quently filed  with  the  clerk  of  the  city  and  county  of  New 
York  a  notice  of  the  pendency  of  the  actions,  in  pursuance  of 
section  132  of  the  Code,  as  amended  in  1857  and  1858,  con- 
taining the  title  and  naming  the  parties  to  the  object  and  the 
cause  of  the  action ;  the  grounds  upon  which  the  attachment 
issued ;  a  description  of  the  property  claimed  to  have  been  con- 
veyed as  aforesaid,  and  to  be  affected  by  the  attachments,  and  a 
notice  that  the  same  was  filed  for  the  preservation  of  a  lien 
created  upon  said  property  by  said  warrant  of  attachment  as 
against  any  and  all  holders  of  the  same  from  or  under  Samuel 
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C.  Demarest,  his  wife,  Charles  Starr,  Jr.,  or  Claudius  B. 
Conant. 

On  filing  the  notices,  Smith  and  "Washburne  requested  Mr. 
Connolly,  the  clerk,  to  index  in  his  books  kept  for  that  purpose, 
the  names,  not  only  of  the  several  parties  in  each  of  the  said 
actions,  but  also  of  the  said  Conant,  Maria  Demarest,  and 
Charles  Starr,  Jr.,  offering  at  the  same  time  to  make  the  clerk 
a  suitable  compensation  beyond  his  ordinary  fee  for  such  extra 
labor. 

The  clerk  declining  to  make  the  index  or  record  of  the  names 
of  any  or  either  of  said  persons  except  as  they  appeared,  and 
in  the  actions  in  which  they  appeared  as  defendants,  Smith  and 
Washburne,  on  a  verified  petition  stating  the  above  facts,  ob- 
tained an  order  to  show  cause  why  a  writ  of  mandamus  should 
not  issue,  commanding  the  said  clerk  to  index  in  a  suitable  manner 
for  the  protection  of  the  plaintiffs  and  purchasers,  &c.,  the  names 
of  Claudius  B.  Conant,  Maria  Demarest,  and  Charles  Starr,  Jr., 
and  now  on  the  return  of  the  order  to  show  cause,  ask  for  the 
mandamus. 

It  is  very  clear  that  in  this  application  the  attorneys  for  the 
attaching  creditors  in  said  actions  have  proceeded  on  the  idea, 
that  although  Demarest  had  actually  conveyed  the  property  to 
Starr,  and  Starr  to  the  wife  of  Demarest,  before  the  attachments 
were  issued,  yet  that  the  attaching  creditors  had  a  right,  on 
commencing  said  actions  and  obtaining  their  attachments,  to 
assume  that  their  allegations  of  fraud  are  true,  and  that  such 
conveyances  to  Starr  and  to  the  wife  were  void,  even  as  against 
him  and  her  not  made  parties  to  either  of  the  actions ;  and  as 
against  Conant  in  the  action  to  which  he  is  not  a  party. 

The  object  of  this  application  is  to  bind  parties  whose  con- 
veyances were  prior  to  the  issuing  of  the  attachment,  and  to 
prevent  them  from  conveying  without  making  them  parties  to 
the  action,  and  without  any  injunction  order. 

Such  an  idea  cannot  be  correct,  or  such  a  purpose  lawful ; 
and  if  effected,  would  be  contrary  to  the  plainest  principles  of 
justice.  Nor  do  I  think  there  is  any  law  countenancing  any 
such  idea  or  purpose.  By  section  132  of  the  Code,  the  notice 
which  the  plaintiff  may  file  with  the  clerk  of  the  county  in 
which  the  property  is  situated,  is  to  contain  the  names  of  the 
^  the  object  of  the  action,  &c.  It  provides  that  u  from 
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the  time  of  filing  only,  shall  the  pendency  of  the  action  be  con- 
structive notice  to  a  purchaser  or  incumbrancer  of  the  property 
affected  thereby."  This  means  that  the  pendency  of  the  action 
against  a  grantor  from  whom  title  is  to  fie  taken,  not  from  whom, 
it  has  leen  taken  before  the  commencement  of  the  action,  shall 
be  notice  to  a  grantee,  &c.,  subsequent  to  the  filing  of  the 
notice.  The  amendment  of  1858  (Laws  0/1858,  491,  ch.  306, 
§  4)  is,  that  every  person  whose  conveyance  or  incumbrance  is 
subsequently  executed  or  subsequently  recorded,  "  shall  be 
deemed  a  subsequent  purchaser  or  incumbrancer,  and  shall  bo 
bound  by  all  proceedings  taken  after  the  filing  of  such  notice 
to  the  same  extent  as  if  he  were  made  a  party  to  the  action." 

Without  a  full  examination  of  the  purpose  and  effect  of 
this  amendment,  I  think  it  safe  to  say  that  it  does  not  apply 
to  grantees  or  incumbrancers  prior  to  the  commencement  of  the 
action  or  the  filing  of  the  notice,  not  parties  to  the  action. 

Section  229  of  the  Code  authorizes  an  attachment  where  the 
defendant  has  "  assigned,  disposed  of,  or  secreted"  his  property 
with  intent  to  defraud  his  creditors.  Admitting  this^o  refer  to 
real  as  well  as  personal  property,  the  Code  does  not  say  or  mean 
that  the  attachment  shall  be  a  lien  on  the  specific  property 
which  has  been  so  fraudulently  disposed  of,  &c. 

The  fraudulent  disposition,  &c.,  of  any  property  is  the  ground 
upon  which  the  attachment  issues.  The  attachment  becomes  a 
lien  on  the  property  on  which  it  is  levied. 

The  fraud  gives  a  right  to  a  lien,  but  does  not  create  one. 

The  motion  for  a  mandamus  must  be  denied,  with  ten  dollars 
costs. 
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THE  PEOPLE  a.  HARTUNG. 

Supreme  Court,  Third  District;  Oyer  and  Terminer,  Feb- 
ruary, 1859. 

NEW  TRIAL. — MISBEHAVIOR  OF  JURY.* 

On  the  trial  of  an  indictment  for  murder,  after  the  jury  had  retired  one  of  their 
number  took  the  opinion  of  the  constable  as  to  whether  they  could  bring  in  a 
verdict  of  manslaughter,  and  they  also  sent  for  and  examined  the  statutes. 
They  subsequently  asked  the  instructions  of  the  court,  and  under  those  instruc- 
tions brought  in  a  verdict  of  guilty  of  murder. 

Held,  that  the  verdict  could  not  be  deemed  to  be  affected  by  the  misbehavior 
of  the  jury. 

A  new  trial  should  not  be  ordered  because  of  misbehavior  of  the  jury,  where  it 
appears  beyond  all  reasonable  doubt  that  no  injury  to  the  defendant  has  resulted 
from  it. 

Affidavits  of  counsel  and  others,  on  information  respecting  misbehavior  of  the 
jury  while  considering  their  verdict,  are  not  admissible  to  impeach  the  ver- 
dict. 

That  the  constable  sworn  to  attend  the  jury  was  present  at  their  deliberations,  is 
not  ground  of  new  trial. 

The  jury,  afl.er  deliberating  forty-eight  hours,  declared  that  they  were  unable  to 
agree,  but  under  the  instructions  of  the  court  in  a  few  moments  afterwards 
rendered  a  verdict  of  guilty. 
Held,  under  the  circumstances  not  ground  to  impeach  the  verdict. 

Motion  for  a  new  trial. 

This  was  the  prosecution  of  an  indictment  for  murder.  The 
prisoner  having  been  convicted,  now  moved  for  a  new  trial  upon 
grounds  of  the  misbehavior  of  the  jury. 

William  J.  Hadley  and  A.  J.  Colmn,  for  the  prisoner. 

Samuel  G.  Courtney,  district  attorney  of  Albany  county,  and 
Lyman  Tremaine,  attorney-general,  for  the  People. 

HARRIS,  J. — This  application  is  founded  upon  irregularities, 
which  are  alleged  to  have  occurred  in  the  jury-room  while  the 

*  To  the  same  effect  is  the  People  a.  Wilson,  Post,  137. 
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jurors  were  engaged  in  their  deliberations.  But  one  of  these 
irregularities  is  established  by  proof.  It  does  appear  that  one  of 
the  jurors  inquired  of  a  constable  who  was  in  attendance,  whether 
the  jury  could  not  bring  in  a  verdict  of  manslaughter,  stating  at 
the  same  time,  that  if  they  could  do  so,  the  whole  jury  would 
agree  on  such  a  verdict.  The  constable,  in  violation  of  his  duty 
as  well  as  his  oath,  undertook  to  give  his  opinion.  He  said  he 
thought  they  could,  but  added,  that  they  had  better  consult  their 
foreman,  who,  being  a  justice  of  the  peace,  would  probably  know. 
The  Revised  Statutes  were  subsequently  sent  for  by  the  jury,  and 
their  provisions  in  relation  to  the  crimes  of  murder  and  man- 
slaughter examined. 

This  proceeding  on  the  part  of  the  jury  was  a  reprehensible 
irregularity,  and  is  sufficient  to  vitiate  the  verdict,  unless  it  ap- 
pears beyond  all  reasonable  doubt,  that  no  injury  has  resulted 
from  it  to  the  defendant.  It  is  necessary,  therefore,  to  consider 
this  question. 

After  the  jury  had  thus  endeavored  to  ascertain  for  themselves 
whether  they  could  find  the  defendant  guilty  of  manslaughter, 
they  came  into  court  and  stated  that  they  all  agreed  that  the 
defendant  was  guilty  to  some  extent,  but  were  divided  in  opinion 
as  to  the  degree  of  her  guilt.  They  then  inquired  of  the  court 
whether  they  could  render  any  other  verdict  than  that  of  guilty 
or  not  guilty  of  the  crime  charged.  They  were  instructed  that 
a  verdict  of  manslaughter  would  not  be  sustained  by  the  evi- 
dence, and  that  guilty  or  not  guilty  of  the  crime  charged  was 
the  only  verdict  which  they  could  appropriately  render.  Under 
these  circumstances,  it  cannot  be  possible  that  the  defendant 
was  in  any  way  prejudiced  by  the  attempt  of  the  jury  to  ascer- 
tain, by  consulting  the  Revised  Statutes,  whether  they  could  not 
convict  her  of  a  minor  offence.  It  is  very  certain,  I  think,  that 
the  verdict  has  not  been  affected,  in  the  least  degree,  by  the 
impropriety  of  the  jury  in  seeking  to  inform  themselves  as  to 
the  law. 

The  other  charges  of  misconduct,  some  of  which  if  established, 
would  be  quite  sufficient  to  avoid  the  verdict,  are  entirely  un- 
proved. These  charges  rest  upon  the  affidavit  of  the  defend- 
ant's counsel  who  do  not  profess  to  have  any  knowledge  on  the 
subject  themselves,  but  make  their  statements  upon  their  in- 
formation and  belief.  Nor  do  they  give  the  sources  of  such  in- 
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formation.  From  the  character  of  the  charges,  however,  it  may 
be  inferred  that  it  was  derived  from  some  one  or  more  of  the 
jurors  themselves.  The  constables  who  were  in  attendance 
upon  the  jury  have  each,  so  far  as  they  could,  denied  the  truth 
of  these  charges. 

~No  rule  of  law  is  better  settled,  than  that  the  evidence  of 
jurors  is  not  to  be  allowed  for  the  purpose  of  impeaching,  or  in 
any  way  impairing  the  effect  of  their  verdict.  The  doctrine  has 
long  been  established  in  England.  It  has  been  maintained  with 
singular  steadiness  and  unanimity  in  the  United  States.  "With 
the  exception  of  Tennessee,  where,  following  an  early  precedent, 
its  courts  have  somewhat  modified  the  rule,  there  is  not,  I  think, 
another  State,  in  which  the  rule  has  not  been  asserted  and  en- 
forced. Even  in  Tennessee,  where  the  affidavits  of  jurors  have 
sometimes  been  received  to  prove  facts  which  tended  to  vitiate 
their  verdict,  the  courts  have  repeatedly  declared  that  the  prac- 
tice was  dangerous,  and  ought  not  to  be  extended  a  single  step 
beyond  what  it  had  already  attained.  , 

But  aside  from  all  adjudications,  the  doctrine  rests  upon  the 
clearest  principles  of  public  policy.  It  is  infinitely  better  that 
the  irregularities  which,  undoubtedly,  sometimes  occur  in  the 
jury-room,  should  be  tolerated,  rather  than  to  throw  open  the 
doors  and  allow  every  disappointed  party  to  penetrate  into  its 
secrets.  The  most  enlightened  jurists  have  united  in  deprecating 
the  mischiefs  which  would  flow  from  such  a  license.  Nothing 
would  be  more  sure  to  detract  from  the  confidence  or  weaken 
the  security  which  the  community  now  feel  in  this  justly  cherished 
mode  of  trial.  If  this  sanctuary  were  to  be  thrown  wide  open 
and  an  inquisition  held  upon  the  conduct  of  jurors,  and  the 
reasons  upon  which,  individually,  their  verdict  was  founded,  the 
trial  by  jury,  now  held  in  such  sacred  regard,  could  not  long 
survive  the  dishonor  to  which  it  would  inevitably  be  exposed. 

But,  if  jurors  should  not  be  allowed  to  give  evidence  to  de- 
stroy their  own  verdict,  how  much  more  objectionable  it  would 
be  to  allow  them  to  expose  the  occurrences  of  the  jury-room, 
and  allow  their  unsworn  and  irresponsible  statements  to  be 
brought,  second-hand,  before  the  court  in  support  of  an  applica- 
tion to  set  aside  their  verdict.  It  is  impossible  to  give  the  least 
effect  to  such  statements  without  a  fearful  departure  from  the 
very  first  principles  of  evidence. 
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A  point  was  made  by  the  defendant's  counsel,  though  it  was 
not  much  pressed  upon  the  argument,  that  the  constables  sworn 
to  attend  the  jury,  were  one  or  more  of  them  constantly  present 
in  the  jury-room.  The  practice  is  not,  in  my  judgment,  to  be 
commended,  and  yet  it  is  almost,  if  not  quite  universal,  and  I 
know  of  no  rule  which  prohibits  it.  Few  verdicts  could  stand, 
if  this  were  a  ground  of  impeachment.  *, 

The  only  other  ground  urged  by  the  defendant's  counsel  in 
support  of  their  application  is,  that  the  verdict  is  not,  and  could 
not  have  been  the  result  of  that  calm  deliberation  and  concur- 
ring judgment  which  alone  could  fitly  characterize  so  moment- 
ous an  act.  I  have  not  thus  regarded  the  action  of  the  jury. 
From  the  commencement  of  the  trial  until  their  verdict  was 
pronounced,  I  believe  the  jury  were  fully  impressed  with  the 
solemnity  of  their  duty.  Certainly  I  have  seen  no  evidence  to 
the  contrary. 

It  is  true,  that  after  they  had  been  engaged  in  their  delibera- 
tions forty-eight  hours,  they  declared  themselves  unable  to  agree 
upon  a  verdict,  and  yet,  in'  a  very  few  minutes  after,  they  ren- 
dered their  verdict  of  guilty.  To  me,  however,  in  view  of  all 
the  circumstances,  this  fact  does  not  seem  surprising.  The  de- 
fence was  presented  with  a  degree  of  zeal  and  professional  skill 
unsurpassed,  if  not  unequalled  in  my  experience  of  criminal 
trials.  To  all  who  witnessed  the  trial,  its  effect  was  manifest. 
It  was  felt  by  all.  It  awakened  not  only  in  the  jury,  but  in  all 
who  took  part  in  the  trial,  an  active  sympathy  for  the  defend- 
ant. The  press  of  the  city,  and  the  community  generally,  mani- 
fested a  kindred  feeling.  It  was  under  these  circumstances  and 
such  influences,  that  the  jury  retired  to  deliberate  upon  their 
verdict. 

The  theory  of  the  defence  had  been,  that  but  one  person  was 
guilty  of  the  crime  as  principal,  and  that  the  defendant  was  not 
that  person.  It  is  evident  from  the  communications  received 
from  the  jury  during  the  progress  of  their  deliberations,  that 
much  of  their  time  was  occupied  with  the  consideration  of  the 
question,  whether*  the  defendant,  or  the  other  person  whose  name 
was  associated  with  that  of  the  defendant  in  the  testimony,  was 
most  guilty.  No  juror  seems,  at  any  time,  to  have  thought  the 
defendant  innocent.  The  question  upon  which  they  were  divided 
in  opinion  was,  which  of  the  two  persons  implicated  in  the  trans- 
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action  was  most  guilty.  Thus,  in  the  communication  made  to 
the  judge  by  one  of  the  jurors  on  Sunday  evening,  it  is  asked 
whether,  "  if  the  jury,  after  the  most  careful  and  laborious  in- 
vestigation, are  absolutely  unable  to  find  which  of  the  inculpated 
parties  is  most  guilty,  a  verdict  of  not  guilty  could  be  rendered." 
The  communication  made  to  the  court  on  Monday  morning,  in- 
dicates a  similar  division  of  opinion  among  the  jury.  When, 
in  consequence  of  the  instructions  they  then  received,  the  jury 
found  themselves  restricted  to  the  single  question,  whether  the 
defendant  was  guilty  or  innocent  of  the  crime  charged,  without 
reference  to  the  guilt  or  innocence  of  any  other  person,  their 
previous  deliberations  had  prepared  them  to  answer  the  ques- 
tion. Their  work  was  done,  and  they  at  once  and  unanimously 
said,  she  is  not  innocent — she  is  guilty.  The  verdict  was  clearly 
warranted  by  the  testimony.  The  defendant  had  herself  pro- 
cured the  poison.  She  procured  it,  too,  in  a  manner,  and  under 
circumstances,  tending  strongly  to  prove  a  guilty  purpose.  It 
was  in  her  own  hands  on  Sunday  evening.  On  Tuesday  it  was 
hastening  to  perform  its  deadly  work.  It  is  possible  that  the 
poison  passed  from  the  hand  of  the  defendant  to  another  hand, 
by  which  it  was  administered  to  the  deceased.  But  the  tes- 
timony reveals  no  such  hand.  And  even  if  it  were  conceded 
that  another  participated  in  the  crime,  the  circumstances  are 
such  as  scarcely  to  warrant  the  jury  in  exonerating  the  de- 
fendant from  guilt. 

Having  thus  considered  all  the  grounds  presented  by  the  de- 
fendant's counsel  in  support  of  their  application,  and,  as  I  trust, 
with  an  anxious  desire  that  no  injustice  should  be  done  to  the 
defendant,  the  conclusion  to  which  I  have  been  led  is,  that  the 
court  is  not  at  liberty  to  interfere  with  the  verdict. 

The  motion  for  a  new  trial  must  therefore  be  denied. 
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THE  PEOPLE  a.  WILSON.* 

Supreme  Court,  Third  District'   Oyer  and  Terminer,  Feb- 
ruary, 1859. 

NEW  TRIAL. — MISBEHAVIOR  OF  JURY. 

On  a  trial  for  murder  it  was  proved,  and  not  contradicted  nor  questioned,  that  the 
deceased  was  drowned  by  being  rendered  insensible  in  the  water  by  a  blow 
upon  the  head.  Before  the  defence  was  gone  into,  one  of  the  jurors  took  up 
and  examined  a  piece  of  the  skull  of  the  deceased,  which  was  on  the  district 
attorney's  table.  After  conviction,  counsel  for  the  prisoner,  on  their  own  affi- 
davit of  this  fact,  moved  for  a  new  trial. 

Held,  no  ground  for  a  new  trial.  1.  The  juror's  examination  could  not  have 
influenced  his  mind  upon  such  a  state  of  evidence. 

2.  The  counsel  knew  of  it  before  entering  on  the  defence,  and  therefore  had 
full  opportunity  to  offer  testimony  and  argument  on  the  point. 

Affidavits  of  counsel  and  others,  as  to  information  derived  from  jurors  respecting 
misbehavior  of  the  jury,  are  not  admissible  to  impeach  the  verdict. 

The  affidavits  of  jurors,  that  the  constable,  at  the  request  of  a  juror,  handed  to 
that  juror  a  paper  showing  the  punishments  for  the  different  degrees  of  the 
crime,  are  not  admissible  to  impeach  the  verdict.  They  go  to  show  an  act  on 
the  part  of  their  own  body ;  and  are,  therefore,  within  the  rule  excluding 
jurors'  affidavits. 

A  new  trial  was  moved  for  on  the  ground  that  the  constable,  at  the  request  of  a 
juror,  handed  them  a  paper  showing  the  different  degrees  of  punishments  of 
the  crime. 

Held,  that  they  having  afterwards  been  explicitly  instructed  by  the  court  on 
the  question  of  degree,  their  attempt  to  take  into  consideration  the  punish- 
ment, could  not  be  deemed  to  prejudice  the  defendant.  It  could  only  have 
been  an  attempt  in  his  favor  ;  and  their  verdict  against  him  could  not  have 
been  influenced  by  it ;  and  a  new  trial  must  be  denied. 

Motion  for  a  new  trial. 

This  was  the  prosecution  of  an  indictment  for  murder.  After 
prisoner  had  been  convicted  of  murder,  his  counsel  moved  be- 
fore the  Oyer  and  Terminer  for  a  new  trial,  on  grounds  of  mis- 
conduct and  irregularities  on  the  part  of  the  jury.  Two  of  the 
jurors  made  affidavits,  that  while  the  jury  was  deliberating,  at 

*  Compare  The  People  a.  Hartung,  Ante,  182. 
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the  request  of  one  of  the  jurors,  the  officer  having  the  jury  in 
charge,  handed  him  a  paper  containing  a  list  of  the  punishments 
of  the  different  degrees  of  manslaughter. 

It  further  appeared  from  an  affidavit  made  by  the  counsel, 
that  one  of  the  jurors  had  examined  the  skull  of  the  de- 
ceased, which  was  lying  on  the  table  of  the  district  attorney, 
before  the  evidence  had  closed  on  the  part  of  prosecution,  and 
before  the  defence  had  been  entered  into. 

The  reading  of  the  affidavits  of  the  jurors  was  objected  to,  on 
the  ground  that  they  were  inadmissible. 

Henry  Smith  and  J.  M.  Kiniball,  for  the  prisoner. 
Samuel  G.  Courtney,  district  attorney,  for  the  people. 

GOULD,  J. — The  affidavits  of  Mr.  Smith  and  Mr.  Kimball,  as 
to  information  from  jurors  concerning  what  took  place  in  the 
jury-room,  are  utterly  inadmissible.  They  are  far  worse  in 
principle  than  the  affidavits  of  jurors  themselves  to  impeach 
their  verdict,  inasmuch  as  the  jurors,  without  oath,  have  given 
information  which  is  not  admissible  on  their  own  statement 
under  oath. 

The  affidavits  of  Mr.  Smith  and  Mr.  Kimball,  with  that  of 
Mr.  Holstein,  are  then  pertinent  only  on  the  point  that,  during 
the  trial,  a  juror  took  up  and  examined  the  piece  of  the  skull  of 
the  murdered  man,  which  \vas  on  the  district  attorney's  table. 
This  was  (even  if  the  juror  be  wrong  as  to  the  time)  after  the 
testimony  for  the  People  was  rested,  and  at  the  time  the  adjourn- 
ment was  had,  at  the  request  of  the  prisoner's  counsel,  and  before 
going  into  the  defence.  Even  had  it  not  been  known  to  the 
prisoner's  counsel,  it  was  in  the  state  of  the  proof  of  no  manner 
of  consequence  ;  for  the  uncontradicted  evidence  (and  evidence 
which  was  not  thereafter  even  called  in  question)  was,  that  the 
death  was  caused  by  this  blow's  rendering  the  deceased  insensi- 
ble, so  that  in  the  water  he  was  incapable  of  helping  himself, 
and  was  drowned ;  and  that  the  wound  was  made  by  a  blow  with 
some  blunt  instrument.  And  no  extent  of  a  juror's  examination 
could  have  helped  him  to  a  different  conclusion.  But  another 
complete  answer  to  the  point  is,  that,  as  the  fact  of  the  juror's 
taking  up  that  bone  was  well  known  to  the  prisoner's  counsel  be- 
fore they  entered  on  the  defence,  they  had  full  opportunity  for 
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producing,  and  (in  the  act)  notice  to  produce,  on  that  point — proof 
"  as  to  the  nature  and  consequences  of  the  wound — any  evidence 
they  saw  fit — as  well  as  full  opportunity  to  comment  in  argument 
on  the  juror's  act,  and  ask  the  court  to  make  suitable  comment 
thereon.  In  no  view  of  it  is  this  ground  for  a  new  trial. 

As  to  the  presence  of  the  constables  in  the  jury-room,  I  ac- 
quiesce in  the  opinion  given  by  Judge  Harris,  in  the  Hartung 
case.  (Ante,  132.)  At  the  same  time,  I  should  hope  that  the 
jury-rooms  will  be  so  arranged  that  the  constables  may  have  a 
convenient  and  suitable  place  for  remaining  in  by  themselves, 
when  in  charge  of  a  jury  in  any  case,  civil  or  criminal. 

The  remaining  ground  on  which  a  new  trial  is  asked  is,  that  a 
constable,  at  the  request  of  a  juror,  handed  to  that  juror  a  paper  on 
which  were  marked  the  punishments  fixed  by  law  for  the  different 
degrees  of  manslaughter.  The  affidavits  of  the  jurors  as  to  this 
point,  I  was  at  first  disposed  to  admit  to  this  extent  only :  that 
such  a  paper  was  handed  to  a  juror  before  the  verdict  was  agreed 
upon.  The  comments  and  deliberations  of  the  jury,  whether 
referring  to  that  or  any  point  in  the  case,  come  clearly  within 
the  rule  that  jurors  are  not  allowed  to  make  affidavits  to  im- 
peach their  own  verdicts.  And  I  know  of  no  sounder  rule  of 
the  law.  Any  other  rule  would  permit  a  juror,  whose  conscience, 
bound  by  his  oath,  would  not  allow  him  to  refuse  his  assent  to  a 
verdict — would  permit  such  a  juror,  I  say,  to  commit  or  procure 
an  irregularity  that  would,  on  his  own  affidavit  thereof,  avoid 
the  verdict.  It  would  open  the  door  for  such  mischiefs  as  could 
not  be  endured.  I  have  said,  I  was  at  first  disposed  to  admit 
parts  of  these  jurors'  affidavits.  But,  upon  reflection,  I  am  satis- 
fied that  they  should  be  entirely  excluded,  as  they  go  to  show 
an  act  done  at  the  request  of  a  juror,  and  so  to  set  up  the  act  of 
their  own  body  to  impeach  their  verdict,  and  so  are  open  to  the 
full  force  of  my  last  position. 

The  affidavit  of  Simpson,  the  constable,  is,  that  this  paper  was 
handed  to  the  juror  before  the  jury  came  into  court  for  further 
instructions.  And  the  position  of  the  case  would  seem  conclu- 
sive, that  the  constable  must  be  correct  as  to  the  time,  though 
he  differs  as  to  that  from  the  two  jurors.  The  further  instruc- 
tions had  been  so  entirely  clear  and  explicit,  that  it  was  not 
even  claimed  by  the  prisoner,  that  if  convicted  of  the  homicide 
at  all,  the  conviction  could  be  any  thing  but  murder,  or  man- 
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slaughter  in  the  third  degree ;  that  there  was  no  pretence  that 
the  offence  was  either  the  first  or  second  degree  of  manslaughter. 
And  after  so  explicit  a  direction,  acquiesced  in  by  the  prisoner's 
counsel,  it  can  hardly  be  that  any  jury  would  ask  information  as 
to  the  punishment  for  the  first  and  second  degrees. 

Taking  this  to  be  so,  how  is  it  probable,  or  even  possible,  that 
the  prisoner  was  prejudiced  by  information  that  the  statutes  fixed 
imprisonment  in  the  State  prison  from  two  to  four  years,  as  the 
punishment  for  manslaughter  in  the  third  degree  ;  and  that  infor- 
mation given  prior  to  their  coming  into  court  for  instructions, 
where  they  might  have  asked  any  and  all  questions  they  saw  fit, 
on  any  point  pertaining  to  the  case.  I  confess  that  the  only 
construction  I  am  able  to  give  their  act  in  asking  for  the  in- 
formation is,  that  it  was  an  attempt  to  evade  the  duty  that  they 
felt  bearing  upon  their  consciences, — the  duty  of  saying  that 
they  felt  satisfied  that  the  killing  was  done  by  the  prisoner,  and 
that  he  had  not  shown  any  circumstances  to  reduce  that  killing 
below  the  grade  of  murder. 

The  act  was,  unquestionably,  an  irregularity.  It  was  an  at- 
tempt to  do  what  a  jury  has  no  legal  right  to  do, — to  render  a 
verdict  based  on  the  punishment,  not  on  the  truth.  But  the 
attempt  could  have  been  only  in  favor  of  the  prisoner.  I  cannot 
see  how  it  is  possible  that  the  verdict  rendered  was  in  any  way 
produced  by  the  information.  I  am,  however,  unwilling  to  lose 
this  opportunity  of  saying,  that  if  jurors  cannot  learn  that  they 
are  under  oath  to  "  render  a  true  verdict,  according  to  the  evi- 
dence" and  that  they  are  absolutely  bound  to  take  the  law  from 
the  court,  and  leave  to  the  law  the  consequences  of  a  true  verdict, 
the  sooner  we  are  rid  of  the  privilege  of  trial  by  jury,  the  better 
for  the  community. 

A  new  trial  cannot  be  granted. 
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New  York  Superior  Court ;  Special  Term,  June,  1858. 
NEW  TKIAL. — MOTION. — MISBEHAVIOR  OF  JUKY. 

A  motion  for  a  new  trial  on  the  ground  of  the  misbehavior  of  the  jury  should  be 
made  before  the  judge  who  tried  the  cause,  or  if  before  another  judge,  it  should 
be  made  upon  a  case  actually  settled. 

Although  a  verdict  will  not  generally  be  set  aside  merely  because  the  jury  have 
been  approached,  if  it  clearly  appear  that  no  injustice  has  been  done,  and  the 
interference  did  not  affect  the  result ;  yet  if  it  appears  that  they  have  been 
approached  in  such  a  manner  as  might  have  influenced  the  verdict,  it  should  be 
set  aside  without  reference  to  the  source  or  the  motive  of  the  interference. 

During  the  trial  of  an  action  turning  upon  much  conflicting  testimony,  a  juror 
listened  to  the  statements  of  a  third  party  attacking  the  credibility  of  the  de- 
fendant's witnesses. 
Held,  that  a  verdict  for  the  plaintiff  must  be  set  aside. 

Motion  for  a  new  trial. 

* 

The  action  was  one  of  thirteen  cases  brought  by  the  plaintiff 
as  assignor  of  one  Achorn,  upon  as  many  insurance  policies, 
issued  by  various  companies,  upon  the  ship  Aoiiorn.  The  vessel 
was  destroyed  by  fire.  The  defence  was,  that  the  fire  was  set  by 
the  procurement  of  Achorn.  The  plaintiff  had  a  verdict  \\rhich 
the  defendants  now  moved  to  set  aside,  and  to  have  a  new  trial, 
on  the  ground  of  misbehavior  of  the  jury. 

E.  W.  Stoughton,  for  the  motion. 
Gilbert  Dean,  opposed. 

PIERKEPONT,  J. — The  defendants  apply  to  the  court  to  set  aside 
the  verdict  in  this  case,  on  the  ground  that  the  jury  were  tam- 
pered with  during  the  progress  of  the  trial. 

The  interference  complained  of  was  not  by  the  plaintiffs, 
and  there  is  no  evidence  that  they  knew  of  it  at  the  time,  or 
promoted  it  in  any  manner.  In  such  cases  the  court  do  not  feel 
bound,  as  a  matter  of  course,  to  set  aside  the  verdict. 


142  ABBOTTS'  PRACTICE  REPORTS. 

Nesmith  a.  The  Clinton  Fire  Insurance  Co. 

If  it  clearly  appears  that  no  injustice  has  been  done,  aud 
that  the  conversations  with  the  juror  did  not  influence  the  ver- 
dict, the  court  will  not  disturb  the  finding,  although  they  may 
severally  censure  or  punish  any  attempt  to  tamper  with  the 
jury. 

This  motion  is  made  before  the  case  is  settled,  and  before  a 
different  judge  from  the  one  who  tried  the  cause — a  practice  to 
le  discouraged;  as  the  judge,  not  having  the  facts  before  him, 
finds  it  impossible  to  determine  whether  the  jury  have  been  in- 
fluenced by  the  conversations  complained  of,  and  whether  or  not 
it  is  a  clear  case,  where  no  injustice  has  been  done. 

This  embarrassment  was  suggested  by  the  court  on  the  argu- 
ment, and  at  the  request  of  the  counsel  on  both  sides,  I  con- 
sented to  hear  the  motion,  with  the  understanding  that  I  was  to 
confer  with  the  judge  who  tried  the  cause,  and  learn  from  him 
and  his  minutes  what  occurred  upon  the  trial ;  so  that  in  fact 
this  case  comes  before  me  as  upon  a  case  made,  or  as  upon  the 
judge's  minutes  of  the  trial.  As  a  rule,  such  a  motion  should  be 
made  either  before  the  judge  who  tried  the  cause,  upon  his  min- 
utes, or  upon  a  case  actually  settled. 

This  action  was  brought  upon  a  policy  of  insurance  effected 
upon  the  ship  Achorn.  The  ship  was  built  at  Waldoboro,  in  the 
State  of  Maine,  and  was  burned  soon  after  she  was  launched,  and 
before  she  was  quite  complete. 

The  vessel  was  insured  by  Achorn  &  Son,  the  owners,  by 
various  companies  in  New  York,  for  $65,000,  and  the  Boston 
companies  had  insured  her  for  some  $16,000  more.  The  de- 
fendants claimed  that  the  ship  was  set  on  fire  by  the  procure- 
ment of  Achorn,  who  assigned  the  policy  to  the  plaintiffs  in  this 
action. 

The  trial  commenced  on  the  18th  day  of  January  last,  and 
continued  until  the  31st  of  the  same  month.  On  the  1st  of  Feb- 
ruary last  the  counsel  commenced  summing  up  the  cause,  and 
on  the  4th  day  of  February  it  was  submitted  to  the  jury,  who 
found  a  verdict  for  the  plaintiff. 

Soon  after  the  trial  (as  stated  in  the  affidavit  of  Mr.  Sprout), 
he  met  one  of  the  jurors,  who  told  the  deponent  that  during  the 
progress  of  the  trial  Charles  Barnes  told  him  (the  juror)  that  he 
had  lived  18  years  in  Waldoboro,  and  was  acquainted  with  the 
witnesses  in  this  case;  that  they  would  swear  to  any  thing  for  a 
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dollar ;  that  the  said  Barnes  applied  these  remarks  to  the  wit- 
nesses for  the  defendants  only  ;  that  said  Barnes  spoke  of  "Wat- 
son, one  of  the  defendants'  witnesses,  in  particular,  as  a  bad 
character;  "that  Achorn,  the  principal  witness  for  the  plain- 
tiffs, was  a  very  respectable  citizen  ;  that  he  had  never"  heard 
any  thing  against  him,  and  the  said  juror  told  the  deponent  that 
he  was  very  well  acquainted  with  said  Barnes,  and  put  con- 
fidence in  what  he  said,  and  that  during  the  said  trial  he  related 
the  conversations  he  had  with  said  Barnes  to  one  of  the  other 
jurors.  That  the  deponent  called  upon  said  Barnes  for  the  pur- 
pose of  obtaining  his  affidavit  of  the  conversations  with  the 
juror,  but  he  refused  to  make  the  affidavit." 

Application  was  made  to  the  court  to  compel  Barnes  to  at- 
tend and  be  examined,  and  a  summons  was  issued  for  that  pur- 
pose. He  refused  to  obey  the  summons,  and  an  order  was  made 
that  he  appear  and  be  examined,  or  that  an  attachment  issue 
against  him. 

In  obedience  to  said  order,  Barnes  was  finally  examined,  and 
the  decision  of  the  court  rests  entirely  upon  his  evidence.  He 
testified  he  was  a  sail-maker  now  residing  in  New  York,  but 
formerly  a  resident  of  Maine  ;  that  he  was  acquainted  with  peo- 
ple in  Waldoboro,  and  had  passed  through  that  place  two  or 
three  times  a  year  for  twenty  years ;  that  he  had  known  the 
juror  spoken  of  for  thirty  years <;  that  he  formerly  went  to  danc- 
ing-school with  him,  and  the  juror  used  to  make  all  his  dancing- 
pumps;  that  during  the  progress  of  the  trial  he  had  three  sepa- 
rate conversations  with  the  juror  upon  three  different  days;  that 
the  first  conversation  was  in  the  entry  of  the  court-room  ;  the 
next  was  in  the  court-room  itself,  and  the  third  at  the  juror's 
store  in  Nassau  street ;  that  the  first  conversation  was  on  the 
second  day  of  the  trial ;  that  the  juror  asked  him  if  he  was  in- 
terested in  the  case ;  that  he  told  him,  "not  at  all,  that  he  had 
a  case  of  his  own ;"  during  the  interval  of  the  judge's  illness, 
and  on  the  second  day  of  that  interval,  that  he  had  another  con- 
versation with  the  same  juror  in  the  court-room  sitting  by  the 
stove  :  Barnes  says  "  the  juror  asked  me  if  I  was  acquainted 
with  any  of  the  parties  in  this  suit ;  I  told  him  I  was  acquainted 
with  one  or  two  of  the  witnesses,  and  with  the  lawyers ;  that 
was  all  I  think,  that  is,  all  the  conversution  that  took  place  in 
the  court-room  at  that  time  ;  I  don't  remember  any  thing  else ;  I 
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believe  he  invited  me  at  that  time  to  call  and  see  him  ;  I  called 
at  his  store  before  the  case  was  through." 

Barnes  further  testified  as  follows  :  I  went  in  and  told  Rogers 
that  since  I  saw  him,  I  thought  I  would  come  in  and  talk  about 
old  times,  and  get  him  to  make  such  a  pair  of  pumps  for  me, 
such  as  he  used  to  make  ;  we  talked  about  our  families  ;  I  was 
acquainted  with  his  wife  before  he  married  her;  we  talked  about 
our  old  acquaintances  ;  I  asked  Rogers  if  he  would  make  me  a 
pair  of  pumps  ;  he  said  his  hand  was  out,  but  he  would  recom- 
mend me  to  a  place,  and  he  did,  and  I  went  there  ;  I  don't  recol- 
lect where  it  was,  or  his  name  ;  it  was  a  French  name,  near 
Chambers-street,  in  Broadway  ;  I  could  not  get  a  pair,  and  I 
went  to  the  Bowery,  —  Mr.  "Weed's,  in  the  Bowery,  No.  80  or  No. 
82  ;  these  were  dancing-pumps  ;  I  got  them  last  night,  and  or- 
dered them  a  week  or  ten  days  ago  ;  I  formerly  went  to  danc- 
ing-school with  Rogers,  and  he  used  to  make  all  my  pumps  ;  I 
wanted  a  pair  of  pumps  for  dancing,  and  have  got  them  ;  I  have 
a  family,  they  live  in  Brooklyn;  I  keep  house  in  Skillman  -street, 
a  few  doors  south  of  Myrtle  ;  I  have  a  wife  in  Brooklyn  and  five 
children. 

Q.  —  You  say  that  during  the  second  conversation  you  had 
with  Rogers,  you  told  him  you  knew  one  or  two  of  the  wit- 
nesses ;  did  you  tell  him  which  of  the  witnesses  ?  A.  —  I  did 
not. 

Q.  —  Which  of  the  witnesses  did  you  know?  A.  —  Arnold 
Blaney  and  Captain  Pinkham. 

Q.  —  Did  you  not  tell  Rogers,  in  some  one  of  the  conversa- 
tions you  had  with  him,  that  "Watson  was  a  hard  character,  or 
words  to  that  effect  ?  A.  —  I  don't  think  I  did  ;  I  don't  remem- 
ber that  I  did  ;  I  could  not  have  told  him  such  a  lie,  as  I  did 
not  know  "Watson. 

Q.  —  Did  you  not,  in  some  conversation  with  him,  speak  of 
"Watson  ;  or  did  not  he  speak  of  Watson,  or  did  he  not  speak  of 
him  to  you  ?  A.  —  I  think  he  asked  me  if  I  knew  Watson  ;  I 
told  him  I  did  not,  only  what  I  had  heard  here  on  the  trial  ; 
that  was  all. 

Q.  —  Did  you  not  speak  of  some  one  or  more  of  the  defend- 
ants' witnesses  to  Rogers  ?  A.  —  I  never  asked  him  any  ques- 
tions about  the  witnesses  on  either  side,  because  I  did  not  go  in 
tbere  for  that  purpose. 


NEW-YORK.  145 


Nesmith  a.  The  Clinton  Fire  Insurance  Co. 


(Question  repeated.)  A. — No, sir;  I  did  not  know  more  than 
what  I  have  said ;  he  asked  me  if  I  was  acquainted  with  Blume, 
and  I  told  him  I  was  not,  and  he  asked  me  if  I  was  acquainted 
with  Achorn  ;  I  told  him  I  was  not,  only  from  reputation  ;  I  told 
him  I  had  never  heard  any  thing  against  him  or  about  him,  only 
as  a  ship-builder. 

Q. — Did  you  not,  in  substance,  tell  him  that  Achom  was,  or 
was  reputed  to  be,  a  very  respectable  man,  or  words  to  that 
effect  ?  A. — I  don't  remember  that  I  did,  only  from  reputation 
as  a  man,  as  a  ship-builder. 

Q. — Did  you  tell  Rogers  yon  had  never  heard  any  thing 
against  Blume  ?  A. — I  told  him  I  did  not  know  any  thing  about 
him. 

Q. — Did  Rogers  ask  you  if  you  knew  Grant,  or  any  member 
of  his  family  ?  A. — He  asked  me  if  I  knew  any  of  the  rest  of 
the  witnesses,  and  I  told  him  no,  not  any  of  them,  only  Achorn 
by  reputation. 

Q. — Did  you  not  tell  Rogers  you  had  lived  in  "Waldoboro  ? 
A. — I  never  told  him  no  such  thing;  he  asked  me  if  I  had  lived 
in  "Waldoboro,  and  I  told  him  No,  but  I  had  passed  through 
there  two  or  three  times  a  year  for  eighteen  or  twenty  years. 

Q. — Did  you  not  in  some  conversation  tell  Rogers  in  substance 
that  you  were  acquainted  with  Waldoboro  people  ?  A. — I  don't 
know  as  I  did  any  thing  more  than  what  I  have  stated ;  when 
he  asked  me  about  the  location  of  the  place,  I  might  have  told 
him  what  sort  of  place  it  was  to  build  vessels  at ;  he  asked  me 
about  the  place,  and  I  gave  him  a  little  description  of  it,  as  near 
I  could  tell. 

Q. — What  did  you  say  to  Rogers  about  Achorn  as  a  ship- 
builder ?     A. — I  told  him  all  I  knew  about  Achorn  was  his  repu- 
tation as  a  ship-builder  ;  that  is  all  I  ever  did  know  about  him," 
and  he  did  not  ask  me,  and  I  did  not  tell  him  about  it. 

Q. — Did  you  give  him  to  understand  that  Achorn  made  bad 
vessels?  A. — No,  sir; — nor  good  ones  either.  I  did  not  say 
any  thing  about  his  ship-building  at  all. 

Q. — Did  you  not,  in  some  one  of  these  conversations  with 
Rogers  inform  him  in  substance  that  the  defendants'  witnesses, 
or  some  one  of  them,  would  swear  to  any  thing  for  a  dollar,  or 
for  some  other  sum  ?  A. — There  was  a  conversation,  I  think, 
after  he  had  asked  me  about  all  those  people :  he  said,  "  This  is 
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a  kind  of  a  curious  case,  and  I  think  there  has  been  some  pretty 
hard  swearing  ;"  I  said  "Yes,  I  know  some  of  them  would  swear 
to  any  thing  for  a  dollar ;"  I  don't  remember  of  any  thing  else  ; 
I  will  tell  you  just  what  I  said  ;  it  was  about  what  I  have  above 
stated. 

Q. — Was  this  the  second  conversation  ?  A. — No,  it  was  the 
third  conversation  in  his  store,  when  I  went  to  see  him  about 
the  pumps. 

The  plaintiffs  deny  that  they  knew  any  thing  of  these  inter- 
views, and  there  is  no  evidence  that  they  did. 

It  is  quite  plain  that  Barnes  made  himself  very  active  in  this 
case,  and  that  for  some  cause  he  desired  to  disparage  the  de- 
fendants' testimony.  Whatever  were  his  motives,  or  whether, 
without  specific  motive,  he  acted  as  a  mere  meddler  in  other 
men's  affairs,  he  deserves  severest  censure  and  even  punish- 
ment. When  suitors  come  before  a  court  of  justice,  they  have 
a  right  to  repose  with  entirest  confidence  in  the  belief  that  no 
juror  will  be  approached,  and  that  no  suggestions  will  be  made 
to  any  one  of  the  panel  except  in  open  court,  and  in  presence  of 
both  parties.  The  moment  this  confidence  is  shaken,  that  mo- 
ment justice  will  cease  to  be  expected  through  the  courts  of 
law,  and  men  will  seek  to  gain  their  ends  by  violence  and 
fraud. 

When  a  jury  have  been  improperly  approached,  it  is  not 
easy  to  prove  who  or  what  moved  the  person  to  tamper  with 
them.  It  is  enough  that  they  have  been  tampered  with  in  such 
manner  as  might  have  influenced  their  verdict ;  and  in  every 
such  case  the  court  will  set  the  verdict  aside  without  hesitation. 

It  should  be  made  the  interest  of  both  parties  to  prevent,  as 
far  as  possible,  all  improper  interference  with  the  jury;  and 
though  in  a  particular  case  the  rule  may  operate  with  severity, 
yet  it  were  far  better  that  ten  righteous  verdicts  should  be  set 
aside  where  the  jury  have  been  tampered  with,  than  one  ver- 
dict should  stand  where  the  jury  have  been  approached,  and 
about  the  justice  of  which  verdict  the  court  entertains  a  doubt. 

This  was  a  case  of  conflicting  testimony ;  a  case  where  the 
witnesses  on  the  different  sides  swore  directly  opposite  to  each 
other,  and  about  matters  which  did  not  admit  of  honest  mistake. 
It  was  eminently  a  case  turning  upon  the  credit  given  to  the 
witnesses. 
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The  juror  to  whom  the  communications  were  made  would 
naturally  enough  speak  of  the  witnesses  in  the  jury-room. 

It  was  competent  for  the  plaintiff  to  offer  the  affidavits  of  the 
jury  to  sustain  their  verdict  on  this  motion,  but  with  the  most 
ample  opportunity  no  such  affidavits  are  offered. 

Jurors  seem  not  to  be  aware  of  the  gross  impropriety  of  con- 
versing with  other  persons  about  the  case  on  trial  before  them. 
Hardly  any  act  can  be  more  reprehensible.  Jurors  are  sworn, 
to  try  the  cause  according  to  the  law  and  the  evidence.  That  is 
not  evidence  to  which  the  juror  listens  out  of  court,  when  there 
is  no  opportunity  to  meet  it,  and  no  chance  for  cross-examina- 
tion ;  and  yet  it  influences  the  mind,  tends  to  the  grossest  wrong 
and  injustice,  and  is  a  violation  of  the  most  sacred  obligations 
of  a  juror. 

I  cannot  say  that  the  communication  complained  of  may  not 
have  influenced  the  jury.  The  cases  are  numerous,  both  Eng- 
lish and  American,  where  verdicts  have  been  set  aside  on  much 
slighter  grounds. 

The  verdict  in  this  case  must  be  set  aside,  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 


NEW  JERSEY  ZINC  COMPANY  a.  BLOOD. 

Supreme  Court,  First  District;  Special  Term,  January,  1859. 

CHANGE  OF  PLACE  OF  TRIAL. — MOTION. 

The  convenience  of  plaintiffs'  witnesses  residing  out  of  the  State  is  not  to  be 
regarded  as  ground  for  denying  the  defendant's  application  to  change  the  place 
of  trial. 

In  an  action  against  the  officers  and  directors  of  a  corporation  organized  in  the 
county  of  S.,  seeking  on  the  ground  of  fraud  to  charge  them  individually  with 
a  debt  of  the  corporation,  it  appeared  that  of  the  thirteen  defendants,  several 
were  members  of  the  bar  of  that  county,  one  a  justice  of  the  Supreme  Court  in 
that  district,  and  resident  in  that  county. 

Held,  that  these  facts,  and  the  plaintiffs'  allegation  founded  thereon,  that  a  fair 
and  impartial  trial  could  not  be  had  there,  were  not  sufficient  ground  for  deny- 
ing the  defendant's  application  to  change  the  place  of  trial  to  that  county. 
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The  denial  of  a  motion  to  change  the  place  of  trial  made  by  one  defendant,  does 
not  prejudice  the  right  of  another  defendant,  subsequently  served  with  sum- 
mons, to  make  a  similar  motion. 

Motion  to  change  place  of  trial. 

The  action  was  brought  against  the  defendants  as  officers  and 
directors  of  the  United  States  Insurance  Company.  The  plain- 
tiffs sought  to  hold  the  defendants  individually  liable  for  the 
amount  of  a  policy  issued  by  the  company  to  the  plaintiffs,  at 
Philadelphia,  on  the  ground  of  frauds  in  the  organization  of  the 
company. 

The  defendant  Blood  now  moved  to  change  the  place  of  trial 
from  New  York,to  St.  Lawrence  county,  on  the  ground  that  as 
plaintiffs  were  a  New  Jersey  corporation,  and  defendants  resided 
in  St.  Lawrence  county,  the  latter  were  entitled  to  have  the  cause 
tried  in  that  county.  The  plaintiffs  made  a  counter-motion  to 
retain  the  place  of  trial  in  JS"ew  York,  on  the  ground  of  con- 
venience of  witnesses  (swearing  to  witnesses  residing  in  Phila- 
delphia, who  could  be  got  to  attend  in  New  York,  but  could  not 
in  St.  Lawrence),  and  on  the  ground  that  a  fair  and  impartial 
trial  could  not  be  had  in  St.  Lawrence. 

Some  time  previous  a  motion  had  been  made  on  behalf  of 
another  defendant  for  a  change  of  place  of  trial,  which  motion 
was  denied.  That  motion  however  was  made  before  the  de- 
fendant Blood  had  been  served  in  the  action  ;  and  all  the  de- 
fendants consented  to  the  present  motion.  A  demand  had  been 
duly  served.  Other  facts  are  stated  in  the  opinion. 

Cummings,  Alexander,  and  Green,  for  plaintiffs. 
Daniel  Clark  and  Briggs,  for  defendant. 

SUTHERLAND,  J.  (after  stating  the  facts). — It  is  clear  that  the 
defendant's  motion  to  change  the  place  of  trial  to  St.  Lawrence 
county  must  be  granted.  It  is  their  right,  prima  facie,  to  have 
the  action  tried  in  St.  Lawrence  county,  that  being  the  county  in 
which  they  reside,  and  the  plaintiff  being  a  non-resident.  (Code, 
§  1^5.) 

It  being  the  defendant's  right  in  the  first  instance  to  have  the 
place  of  trial  changed  from  the  county  of  New  York  to  the 
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county  of  St.  Lawrence,  subject  to  the  power  of  the  court  to  re- 
tain the  county  of  New  York  as  the  place  of  trial,  or  to  change 
the  place  of  trial  from  St.  Lawrence  to  New  York  for  sufficient 
reasons ;  the  question  then  is,  has  the  plaintiff  shown  such 
reasons  ?  The  plaintiffs'  papers  show  five  witnesses  residing  in 
Philadelphia;  the  defendant  shows  some  fifteen  witnesses  re- 
siding in  St.  Lawrence,  and  two  in  Jefferson  county  adjoining. 
The  plaintiffs'  witnesses  residing  out  of  the  State  can  be  ex- 
amined by  commission,  and  could  not  be  compelled  to  attend 
the  trial  even  if  in  New  York.  If  there  was  doubt  as  to  the 
materiality  of  the  defendant's  witnesses,  the  convenience  of  the 
plaintiffs'  Philadelphia  witnesses  would  not  be  a  sufficient  reason 
for  retaining  New  York  as  the  place  of  trial. 

Nor  do  I  think  the  plaintiff  shows  that  a  fair  and  impartial 
trial  cannot  be  had  in  St.  Lawrence  county.  There  are  thirteen 
defendants,  several  of  them  members  of  the  bar  of  St.  Lawrence 
county,  and  one  of  them  a  justice  of  the  Supreme  Court  of  that 
judicial  district,  and  a  resident  of  St.  Lawrence  county ;  and 
the  Insurance  Company  was  organized  on  the  mutual  plan,  the 
members  of  it  being  mostly  residents  of  St.  Lawrence  county. 
For  these  alleged  reasons,  the  plaintiff  alleges  that  the  trial  will 
produce  an  excitement  in  St.  Lawrence  county,  and  that  a  fair 
and  impartial  trial  cannot  be  had  there.  It  would,  I  think,  be 
a  most  extraordinary  presumption  from  these  allegations,  that  a 
fair  and  impartial  judge  and  jury  could  not  be  found  to  try  the 
cause  in  St.  Lawrence  county,  without  any  attempt  to  get  such 
trial  in  that  county.  Conceding  the  popular  excitement  as  to 
the  subject  matter  of  the  action  in  that  county,  that  would  not 
be  sufficient  ground  for  denying  the  defendant's  motion,  or  for 
granting  the  plaintiffs'.  (The  People  a.  "Wright,  5  How.  Pr.  R., 
23,  and  cases  there  cited.) 

The  defendant's  motion  to  change  the  place  of  trial  to  St. 
Lawrence  county  should  not  be  prejudiced  by  the  motion  made 
last  winter  on  behalf  of  the  defendants,  Lillie  and  Crary.  The 
defendant  (Blood)  who  makes  this  motion,  had  not  then  been 
served  with  process,  and  was  in  no  way  a  party  to  the  motion. 
When  that  motion  was  made,  it  appeared  that  only  three  of  the 
defendants  had  been  served,  and  that  no  notice  had  been  served 
or  demanded  to  change  the  place  of  trial  made  by  William  B. 
Goodrich,  one  of  the  defendants  served  who  had  answered. 
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The  motion  of  the  defendant  Blood  to  change  the  place  ot 
trial  from  New  York  to  St.  Lawrence  county  must  be  granted, 
and  the  motion  of  the  plaintiff  to  change  the  place  of  trial  from 
St.  Lawrence  county  to  New  York  must  be  denied,  with  $10 
costs  to  defendant. 


THE  UNION  BANK  a.  MOTT. 

Supreme  Court,  First  District;  Special  Term,  December,  1858. 
ARREST. — JUDGMENT. 

Under  section  183  of  the  Code — providing  that  the  order  of  arrest  as  a  provi- 
sional remedy  may  be  made  at  any  time  before  judgment — if  after  judgment  has 
been  recovered,  the  defendant  is  let  in  to  defend,  he  is  liable  to  arrest  on  an 
order,  although  the  condition  of  his  being  let  in  is  that  the  judgment  should 
stand  as  security.  The  judgment  requisite  to  preclude  an  order  of  arrest  is  a 
final  judgment,  unconditional. 

Motion  to  vacate  an  order  of  arrest. 
The  facts  are  stated  in  the  opinion. 

David  Dudley  Field,  for  the  motion. 
Samuel  A.  Foot,  opposed. 

BALCOM,  J. — Judgment  was  regularly  entered  in  this  action 
against  the  defendant  Garret  S.  Mott,  upon  his  failure  to  answer 
the  complaint  for  $198,000.87  damages,  beside  costs,  on  the  5th 
day  of  November  last,  which  judgment  authorized  the  plaintiff 
to  issue  execution  for  the  collection  of  such  damages  and  costs, 
as  well  against  the  body  of  such  defendant  as  against  his 
property.  An  execution  against  his  property  was  issued  upon 
the  judgment  to  the  sheriff  of  this  county,  but  afterwards,  on 
the  llth  day  of  November,  such  defendant  obtained  leave 
from  the  court  to  serve  an  answer  to  the  plaintiff's  complaint 
within  ten  days,  and  to  proceed  with  his  defence  in  the  action 
upon  payment  to  the  plaintiff's  attorney  of  $22.50  costs,  and 
also  the  fees  of  the  sheriff  upon  the  execution.  The  court 
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then  further  ordered  that  the  judgment  stand  as  security  for  the 
alleged  indebtedness  of  the  defendant  Garret  S.  Mott  to  the 
plaintiff. 

An  order  for  the  arrest  of  both  defendants  was  granted  prior 
to  the  entry  of  the  judgment;  but  the  defendant  Garret  S.  Mott 
was  not  arrested  on  it.  But  after  he  obtained  leave  to  answer 
the  complaint  and  defend  the  action,  an  order  was  granted  for 
his  arrest  by  one  of  the  justices  of  this  court,  bearing  date  the 
8th  day  of  December  instant,  and  he  has  been  arrested  upon 
this  order,  and  is  now  in  prison  by  reason  of  his  failure  to 
procure  bail  in  the  sum  of  $142,000,  and  he  will  probably  be 
confined  in  jail  a  year  or  two  unless  he  can  procure  bail  in  that 
sum,  or  get  the  order  authorizing  his  arrest  vacated.  His  coun- 
sel now  moves  to  vacate  such  order,  on  the  ground  that  the 
affidavits  were  insufficient  to  authorize  the  same,  and  that  no 
order  for  his  arrest  could  be  made  after  the  entry  of  the  judg- 
ment against  him. 

I  think  the  affidavits  were  sufficient  to  authorize  the  order 
(see  6  Abbotts'1  Pr.  7?.,  315).  The  only  other  question  to  be  deter- 
mined, therefore,  is,  whether  the  judgment  estopped  the  plain~ 
tiff  from  procuring  such  order.  The  language  of  the  Code  is  that 
the  order  of  arrest  "  may  be  made  to  accompany  the  summons, 
or  at  any  time  before  judgment."  (Code,  §  183.)  I  think  the 
order  for  the  arrest  of  both  defendants,  which  was  granted  prior 
to  the  entry  of  the  judgment,  cannot  be  resorted  to  for  upholding 
the  one  in  question.  The  first  order  expired  without  being  exe- 
cuted against  Garret  S.  Mott,  and  so  far  as  this  motion  is  con- 
cerned, it  may  be  laid  out  of  view. 

I  am  inclined  to  the  opinion  that  the  judgment  which  estops 
the  plaintiff  from  procuring  an  order  for  the  arrest  of  the  defend- 
ant under  the  Code,  is  the  final  judgment  recovered  in  the  ac- 
tion :  that  it  must  be  absolute  and  unconditional.  And  such 

7        \ 

was  the  character  of  the  judgment  when  entered  in  this  action ; 
but  it  was  changed  upon  the  motion  of  Garret  S.  Mott,  from  a 
final  one  to  a  mere  security  for  his  alleged  indebtedness  to  the 
plaintiff.  Should  he  be  beaten  upon  the  issues  formed  by  his 
answer,  no  execution  could  be  issued  on  such  judgment  until 
the  plaintiff  failed  to  collect,  by  due  course  of  law,  the  judgment 
that  would  be  entered  on  the  finding  upon  those  issues,  and  not 
then  without  leave  of  the  court. 
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Garret  S.  Mott  obtained  leave,  as  matter  of  favor,  to  defend 
the  action  after  judgment  had  been  regularly  entered  against 
him.  The  court  had  power  to  impose  the  condition  on  him  of 
giving  the  plaintiff  a  mortgage  to  secure  his  alleged  indebted- 
ness upon  permitting  him  to  defend ;  but  instead  of  doing  so, 
and  setting  aside  the  judgment  absolutely,  the  court  changed  its 
character  as  above  stated,  and  he  is  now  defending  the  action  as 
fully  and  perfectly  as  he  could  have  defended  it  if  no  judgment 
had  been  entered  therein.  I  think  it  would  be  unjust  to  the 
plaintiff  now  to  hold  that  the  judgment  cut  off  the  right  to  ar- 
rest him.  And  I  am  of  the  opinion  the  judgment  should  be 
deemed  vacated  or  set  aside,  so  far  as  it  affected  the  right  of  the 
plaintiff  to  obtain  the  order  of  arrest.  If  Garret  S.  Mott  should 
now  give  bail,  the  undertaking  would  not  be  conditioned  that 
he  should  render  himself  amenable  to  such  process  as  may  be 
issued  to  enforce  the  judgment  heretofore  rendered  in  the  action, 
but  to  such  as  may  be  issued  to  enforce  the  judgment  therein  if 
one  should  be  recovered  in  favor  of  the  plaintiff.  (Code,  §  187.) 
His  bail  would  not  be  obliged  to  surrender  him  upon  any  execu- 
tion that  should  be  issued  on  the  judgment  already  entered 
against  him,  or  upon  any  process  or  order  issued  for  the  enforce- 
ment of  that  judgment. 

My  conclusion  is,  that  the  motion  to  vacate  the  order  of  the 
8th  of  December,  on  which  Garret  S.  Mott  has  been  arrested, 
should  be  denied,  with  $10  costs. 


HAMMOND. a.  BUSH. 

UT 

Supreme  Court,  Third  District  /  Special  Term,  January,  1859. 

CONFESSION  OF  JUDGMENT. — AMENDMENT. — EQUITABLE  LIEN. — 

COSTS. 

The  court  have  no  power  to  allow  an  amendment  of  an  insufficient  statement  and 
confession  of  judgment,  so  as  to  render  the  judgment  entered  upon  it  valid,  as 
against  intervening  bonafide  purchasers  or  incumbrancers. 

Whether  the  court  has  power  in  any  case  to  compel  one  who  has  confessed  judg- 
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ment  upon  an  insufficient  statement,  to  sign  and  verify  an  amended  statement, — 
Query  ? 

A  debtor  owning  real  property  agreed  to  secure  bis  debt  and  new  advances  made 
to  him,  by  a  confession  of  judgment  In  pursuance  of  the  agreement  the  ad- 
vances were  made,  and  judgment  to  secure  the  whole  debt  was  entered,  but  upon 
an  insufficient  statement. 

Held,  that  the  court  would  not  relieve  the  creditor  against  the  claims  of  sub- 
sequent bona  fide  purchasers  and  ineumbrancers,  although  they  had  notice  of 
the  existence  of  the  judgment  when  they  became  such. 

A  complaint  stating  only  such  facts,  and  seeking  to  have  the  judgment  by  confes- 
sion amended,  and  the  debt  declared  a  lien  prior  to  the  intervening  claimants, 
should  be  dismissed,  with  costs  to  all  the  defendants  who  resist  the  action. 

Trial  by  the  court  of  a  creditor's  action. 

This  was  an  action  brought  by  the  plaintiff  as  president  of 
the  Union  Bank  of  Sullivan  county,  against  Abial  P.,  Luther, 
Obadiah  TL,  and  James  F.  Bush,  Ed  win  Fobes,  Rachel  Hasbrouck, 
Ebenezer  Bush,  Severyn  Hasbrouck,  Gideon  Wales,  executor, 
and  Sophronia  Stewart,  executrix  of  Levi  Stewart,  deceased, 
William  Murray,  president  of  the  Goshen  Bank,  Sophronia 
Stewart,  and  the  Middletown  Bank,  defendants  upon  the  follow- 
ing facts : 

During  the  year  1856  and  a  part  of  1857,  the  defendants 
Abial  P.  Bush,  Luther  Bush,  and  Obadiah  H.  Bush  were  resi- 
dents of  Sullivan  county,  engaged  in  a  tanning  and  mercantile 
business,  as  co-partners  at  Bushville,  N.  Y.,  under  the  firm, 
name,  and  style  of  A.  P.  Bush  &  Co.  On  the  9th  day  of  May, 
1856,  the  Union  Bank  loaned  to  A.  P.  Bush  &  Co.,  in  cash,  the 
sum  of  $2000,  for  which  A.  P.  Bush  &  Co.  gave  their  promis- 
sory note,  due  and  payable  three  months  after  date,  for  the  sum 
of  $2000.  On  the  llth  day  of  June,  1856,  the  Bank  in  like 
manner  loaned  to  them  in  cash  to  the  sum  of  $1000,  and  took 
their  promissory  note  for  the  same,  payable  three  months  after 
date.  And  on  the  6th  day  of  August,  1856,  the  Bank  in  like 
manner  loaned  to  them  in  cash  the  sum  of  $2000  ;  and  in  like 
manner  took  their  promissory  note  for  the  same,  payable  three 
months  after  date. 

On  the  13th  day  of  February,  1857,  the  notes  having  become 
due  and  payable,  the  plaintiff,  as  president  of  the  Bank,  re- 
covered judgments  on  the  same  in  the  Supreme  Court  of  this 
State,  in  due  form  of  law  against  the  defendants,  Abial  P.  Bush, 
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Obadiah  II.  Bush,  and  Luther  Bush,  composing  the  firm  of 
"  A.  P.  Bush  &  Co.,"  as  follows  :  on  the  first  of  the  notes  they 
recovered  judgment  for  the  sum  of  $2071.19,  with  $9.96  costs  ; 
on  the  second  note,  for  the  sum  of  $1029.79  and  $9.96  costs ; 
and  on  the  third  note,  for  the  sum  of  $2037.40  and  $9.96  costs ; 
the  judgments  being  for  the  amount  of  principal  and  interest 
due  on  the  notes  respectively. 

The  defendants  Abial  P.,  Luther,  and  Obadiah  H.  Bush,  com- 
posing the  firm  of  A.  P.  Bush  &  Co.,  were,  during  the  whole  of 
the  year  1856,  and  a  part  of  1857,  the  owners  in  fee  simple  and 
in  the  possession  of  a  large  and  valuable  estate  in  the  county  of 
Sullivan,  which  real  estate  as  owned  in  part  by  them  jointly, 
and  in  part  by  some  of  them  separately,  consisted  of  twelve 
parcels,  of  the  value  of  ten  thousand  dollars  or  over,  and  so 
described  in  the  complaint. 

The  judgments  by  virtue  of  the  entering  and  docketing  of  the 
same  in  the  office  of  the  clerk  of  the  county  of  Sullivan,  as 
above  stated,  became  and  were  up  to,  and  on  the  27th  day  of 
July,  1857,  valid  and  subsisting  liens  and  incumbrances  upon 
those  lands  and  real  estate  of  the  defendants,  composing  the 
firm  of  A.  P.  Bush  &  Co.*  A  portion  of  the  judgments  had 
been  paid  by  those  defendants  during  the  spring  and  summer  of 
the  year  1857,  leaving  a  balance  due  and  owing  thereon  on  the 
27th  day  of  July,  1857,  of  $3300,  which  the  Bank  was  intend- 
ing to  take  proceedings  to  collect. 

On  the  25th  day  of  July,  the  same  defendants  Abial  P.,  Lu- 
ther, and  Obadiah  H.  Bush  called  upon  the  plaintiff  and  officers 
of  the  Bank,  and  stated  to  them  that  they  were  carrying  on  a 
large  tannery  and  mercantile  business,  but  were  much  pressed 
for  money  and  in  embarrassed  circumstances,  and  that  if  the 
Bank  attempted  to  enforce  the  collection  of  the  judgments  they 
would  be  obliged  to  suspend,  and  break  up  their  business,  as 
they  had  no  means  of  payment.  They  also  represented  to  the 
Bank,  and  gave  its  officers  a  statement  of  their  liabilities  and 
assets,  and  assured  them  that  if  the  Bank  would  give  them  a 
few  months  longer  time,  and  loan  them  the  sum  of  $2900  in 
addition  to  what  they  already  had,  that  they  would  be  enabled 
to  meet  all  their  liabilities,  and  go  on  with  their  business  with- 
out interruption  or  failure ;  and  they  also  agreed  with  the  Bank, 
that  as  the  personal  responsibility  of  others  to  secure  the  Bank 
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might  be  difficult  or  inconvenient  to  obtain,  and  as  they  wanted 
a  permanent  loan,  they  would  give  the  Bank  a  lien  by  judg- 
ment or  mortgage  upon  all  their  valuable  real  estate,  which  was 
entirely  clear  and  unincumbered,  for  the  proposed  loan,  together 
with  the  balance  remaining  unpaid  on  the  judgments. 

The  Bank  acceded  to  the  proposition,  and  in  pursuance  of 
the  agreement,  satisfied  and  cancelled  of  record  their  several 
judgments,  on  which  there  was  due  and  unpaid  on  the  6th  day 
of  July,  1857,  the  sum  of  $3300  ;  and  also  loaned  to  them  on 
the  27th  day  of  July,  in  cash,  the  sum  of  $2900,  making  with 
the  balance  due  on  the  judgments,  $6200,  and  to  secure  the  Bank 
therefor,  and  for  the  purpose  of  giving  the  Bank  a  lien  upon 
their  lands,  the  defendants  Abial  P.,  Luther,  and  Obadiah  H. 
Bush  confessed  judgment  to  the  plaintiff,  as  president  for  that 
sum,  and  $6.38  costs.  The  judgment  was  entered  by  a  state- 
ment and  confession  of  judgment,  and  was  signed  and  sworn  to 
by  those  defendants,  and  upon  which  statement  and  confession 
a  judgment  was  duly  entered  and  docketed  against  them  in  the 
Supreme  Court,  in  the  county  of  Sullivan,  on  the  27th  day  of 
July,  1857. 

The  statement  and  confession  of  judgment,  were  as  follows: 

[TITLE  OF  THE  CAUSE.] 

Statement  and  confession  of  judgment  without  action. 

"  We  do  hereby  confess  judgment  in  this  cause  in  favor  of  the 
above-named  plaintiff,  Nathan  S.  Hammond,  president  of  the 
Union  Bank,  for  the  sum  of  six  thousand  two  hundred  dollars, 
and  authorize  judgment  to  be  entered  therefor  against  us. 

"This  confession  of  judgment  is  for  a  debt  justly  due  to  the 
plaintiff,  arising  upon  the  following  facts : 

"  For  balance  due  upon  three  several  judgments  in  the  Supreme 
Court  in  favor  of  plaintiff  against  these  defendants,  which  judg- 
ments were  docketed 185-,  and  were  obtained  upon  notes 

discounted  at  the  Union  Bank  of  Sullivan  county  for  the  defend- 
ants, and  the  avails  paid  to  us.  And  also  for  money  this  day 
loaned  by  the  Union  Bank  of  Sullivan  county  to  the  defendants, 
for  which,  in  addition  to  the  above  balance,  this  judgment  is 
confessed." 

Dated  July  25,  185Y. 
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Verification  in  the  usual  form. 

Thereafter  the  firm  of  A.  P.  Bush  &  Co. 'became  further  em- 
barrassed ;  other  heavy  judgments  were  obtained  against  them, 
under  which  all  their  personal  property  was  levied  upon  and 
sold ;  and  they  finally  became  entirely  insolvent.  About  the 
time  of  their  failure,  and  on  the  17th  day  of  September,  1857, 
they  conveyed  their  real  estate  (except  the  10th  and  12th  par- 
cels) to  the  defendant  James  F.  Bush,  who  took  the  same  with 
knowledge  of  the  existence  of  the  plaintiff's  judgment  by  con- 
fession, but  had  been  advised  that  it  was  invalid.  The  con- 
sideration named  in  the  deed  was  $25,000,  but  the  actual  ob- 
ject and  consideration,  as  between  the  parties  to  the  deed,  was 
as  follows : 

1st.  The  amount  of  the  plaintiff's  judgment  was  reckoned 
in  the  amount  necessary  to  make  up  the  nominal  consideration, 
and  the  said  James  F.  Bush  agreed  to  take  his  risk  of  that 
judgment,  but  did  not  agree  with  his  grantors  to  pay  the  same. 

2d.  To  secure  James  F.  Bush  to  the  amount  of  several  thou- 
sand dollars  (supposed  to  be  some  three  or  four  thousand  dollars) 
for  indorsements  he  had  made  and  liabilities  he  had  incurred  for 
the  said  grantors. 

3d.  For  the  balance  (being  over  $4000)  he  gave  them  his 
promissory  notes,  which  he  subsequently  either  paid  or  secured 
to  other  parties  to  whom  they  had  transferred  the  same  by  con- 
veyances of  property.  On  the  8th  day  of  October,  1857,  James 
F.  Bush  and  wife  conveyed  by  warranty  deed  parcels  Nos.  1 
and  11  of  the  real  estate  to  Edwin  Fobes  and  Ebenezer  Bush, 
for  the  alleged  consideration  of  $2800,  as  expressed  in  the  deed, 
which  consideration  was  applied  to  take  up  notes  to  that  amount, 
which  James  F.  Bush  had  given  as  above  stated  to  Messrs. 
A.  P.,  L.,  and  O.  H.  Bush,  and  which  the  latter  had  transferred, 
and  which  had  then  become  the  property  of  Edwin  Fobes  and 
Ebenezer  Bush* 

On  the  17th  day  of  December,  1857,  James  F.  Bush  con- 
veyed to  Edwin  Fobes,  by  warranty  deed,  parcels  Nos.  3,  4,  5, 
7,  8,  9  of  the  real  estate  (being  the  residue  of  what  had  been 
conveyed  to  him  by  A.  P.,  L.,  and  O.  H.  Bush),  for  the  alleged 
consideration  as  expressed  in  the  deed  of  $25,000.  The  actual 
consideration  was  $18,000,  and  was  paid  and  secured  by  one 
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note;  of  Fobes  to  James  F.  Bush  of  $12,000,  payable  in  fifteen 
months  after  date  to  James  F.  Bush,  and  not  negotiable  ;  and 
by  several  notes  of  smaller  amount,  amounting  in  the  aggregate 
to  $6000.  Fobes  took  this  conveyance  with  knowledge  of  the 
existence  of  the  plaintiff's  judgment,  but  advised  that  it  was  in- 
valid and  without  any  agreement  on  his  part  to  pay  or  discharge 
the  same. 

The  premises  embraced  in  the  last  deed  were  subsequently, 
and  on  the  17th  day  of  May,  1858,  mortgaged  by  Fobes  to  the 
Goslien  Bank  in  two  several  mortgages,  one  of  $5250  and  one 
of  $7100,  to  secure  or  take  up  Fobes'  note  of  $12,000%  which  he 
had  given  to  J.  F.  Bush,  and  which  the  latter,  by  an  absolute 
assignment,  had  sold  or  transferred  to  the  Goshen  Bank.  The 
Goshen  Bank  took  these  mortgages  with  knowledge  of  the  exist- 
ence of  the  plaintiff's  judgment,  but  under  similar  advice  to 
that  above  mentioned  as  to  its  invalidity,  and  without  any  agree- 
ment to  pay  or  discharge  the  plaintiff's  judgment,  or  to  become 
in  any  way  liable  therefor. 

The  Goshen  Bank  also  were  owners  of  a  judgment  in  the 
Supreme  Court,  obtained  by  them  in  February,  1858,  against 
A.  P.,  L.,  and  O.  H.  Bush  as  drawers,  and  Daniel  Gerow  as 
indorser  of  a  $1000  note  discounted  by  them,  and  which  judg- 
ment was  docketed  on  the  26th  day  of  February,  1858,  in  the 
clerk's  office  of  Sullivan  county  for  $1042  damages,  and  $23.54 
costs. 

On  the  24th  day  of  August,  1857,  Each  el  Hasbrouck  recovered 
a  judgment  in  the  Supreme  Court  against  Abial  P.,  Luther,  and 
Obadiah  H.  Bush  for  $3522.81  damages,  and  $15.25  costs- 
docketed  in  the  clerk's  office  of  Sullivan  county  on  the  24th  day 
of  August,  1857. 

On  the  9th  day  of  September,  1857,  Eachel  Hasbrouck  re- 
covered a  judgment  in  the  Supreme  Court  by  confession  against 
Obadiah  H.  Bush  for  $2337.39  damages,  and  $16.23  costs,  dock- 
eted on  that  day  in  the  clerk's  office  of  Sullivan  county. 

On  the  27th  day  of  August,  1857,  Luther  Bush  executed  a 
mortgage  (accompanied  by  a  bond)  to  Eachel  Hasbrouck,  to  se- 
cure $2479 — probably  the  same  debt  embraced  in  the  last-men- 
tioned judgment — upon  parcel  No.  10  of  the  real  estate.  This 
parcel  was  owned  by  Luther  Bush  in  several ty. 

On  the  24th  day  of  September,  1857,  Obadiah  H.  Bush  con- 
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veyed  by  deed  to  Severyn  Hasbrouck  parcel  No.  12  of  the  real 
estate  owned  by  him  in  severalty,  for  the  alleged  consideration 
of  $2000.  The  object  and  consideration  of  this  conveyance 
were  to  secure  or  pay  Severyn  Hasbrouck  for  a  $2000  note, 
which  at  the  request  of  O.  H.  Bush  he  had  indorsed  for  A.  P. 
Bush  &  Co.,  and  which  was  discounted  at  a  Kingston  bank,  and 
subsequently  paid  and  taken  up  by  Hasbrouck.  This  note  was 
delivered  by  Hasbrouck  to  O.  H.  Bush  on  receiving  from  him 
this  mortgage. 

On  the  16th  day  of  October,  1857,  the  Middletown  Bank  re- 
covered a  judgment  in  the  Supreme  Court  (docketed  in  Sullivan 
county  on  the  20th  day  of  October,  1857),  against  Abial  P.,  Lu- 
ther, Obadiah  II.  Bush,  and  Daniel  Gerow,  for  $1525.47  damages 
and  costs.  This  judgment  was  obtained  on  a  note  for  $1500, 
dated  June  19,  1857,  payable  90  days  from  date,  drawn  by  O. 
II.  and  L.  Bush,  payable  to  A.  P.  Bush  &  Co.,  and  indorsed  by 
them  and  Gerow,  and  discounted  by  said  Bank. 

On  the  28th  day  of  December,  1857,  Edwin  Fobes  and  wife 
executed  to  the  Middletown  Bank  a  mortgage  (a  bond  accom- 
panying the  same)  upon  parcels  Nos.  1,  2,  and  11,  formerly 
owned  by  Obadiah  II.  Bush  in  severalty,  to  secure  the  sum  of 
$1500,  being  for  the  amount  of  a  promissory  note  dated  August 
14,  1857,  payable  90  days  after  date  at  the  Middletown  Bank, 
and  discounted  by  them,  drawn  by  Obadiah  H.  and  Luther 
Bush,  and  payable  to  the  order  of  A.  P.  Bush  &  Co.,  and  in- 
dorsed by  them  and  by  Edwin  Fobes,  and  recorded  on  the  3d 
day  of  March,  1858.  At  th6  time  of  the  discount  of  this  last- 
mentioned  note  this  bank  was  not  informed  of  the  existence  of 
the  plaintiff's  judgment,  but  were  subsequently  informed  thereof 
and  advised  that  the  same  was  invalid. 

On  the  8th  day  of  October,  1857,  Luther  Bush,  who  owned 
parcel  No.  10  in  severalty,  executed  a  mortgage  thereon  (with  a 
bond  accompanying  the  same)  to  Sophronia  Stewart,  to  secure 
the  sum  of  $1031,  loaned  by  her  two  or  three  years  previously 
on  his  promissory  note. 

On  the  same  day,  he  executed  on  the  same  premises  a  mort- 
gage (with  a  bond  accompanying  the  same)  to  Gideon  Wales  and 
Sophronia  Stewart,  executor  and  executrix  of  Levi  Stewart,  de- 
ceased, to  secure  $653.50,  being  for  money  loaned  some  years 
years  previously  by  Levi  Stewart  to  him. 
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These  judgments  were  docketed,  and  the  mortgages  and  deeds 
were  recorded  in  Sullivan  county,  at  or  shortly  after  the  time 
they  were  respectively  given. 

On  the  27th  day  of  March,  1858,  the  real  estate  was  sold  by 
the  sheriff  upon  an  execution  issued  on  the  plaintiff's  judgment 
by  confession,  and  struck  off  to  the  plaintiff  as  purchaser  there- 
of, in  parcels,  at  the  following  prices :  Nos.  1  and  2  for  $250 ; 
Nos.  5,  7,  8,  9,  for  $3000  ;  No.  6  for  $200 ;  No.  10  for  $1400  ; 
No.  11  for  $1000  ;  No.  12  for  $582.  The  sheriff  of  Sullivan 
county  executed  to  the  Union  Bank  of  Sullivan  county  a  certifi- 
cate of  the  sale  in  accordance  therewith. 

Lots  Nos.  1,  2,  5,  7,  8,  9,  6, 10,  11  of  the  same  real  estate  were 
also  sold  under  Rachel  Hasbrouck's  judgment,  and  bid  off  by 
her  at  the  aggregate  sum  of  $3100,  but  it  did  not  appear  by  the 
evidence  at  what  time  that  sale  took  place. 

At  the  time  of  the  entry  of  the  plaintiff's  judgment,  Obadiah 
H.  Bush  owned  parcels  Nos.  11  and  12  in  several  ty  of  the  twelve 
parcels  of  land  described  in  the  complaint,  and  also,  it  would 
seem,  Nos.  1  and  2,  although  the  two  latter  are  embraced  in 
the  conveyance  from  the  three  Messrs.  Bush,  comprising  the 
firm  of  A.  P.  Bush  &  Co.,  to  James  F.  Bush.  Luther  Bush 
owned  parcel  No.  10  in  severalty,  and  Abial  P.  Bush,  and  Lu- 
ther Bush,  and  Obadiah  H.  Bush  owned  jointly  parcels  Nos.  3, 
4,  5,  6,  7,  8,  9. 

The  defendants  A.  P.,  L.,  and  O.  H.  Bush  were  presented, 
before  suit  was  brought,  with  an  amended  statement  and  con- 
fession of  judgment,  and  requested  to  sign  the  same.  Obadiah 
II.  Bush  did  so ;  the  others  refused. 

On  motion  of  the  Goshen  Bank,  a  judgment  creditor  of  A. 
P.  Bush  &  Co.,  the  judgment,  execution,  and  sale  were  set  aside 
for  insufficiency  of  the  statement. 

The  plaintiff  brought  the  present  action  to  have  the  confession 
amended.  He  set  forth  in  his  complaint  the  foregoing  facts, 
and  alleged  that  his  judgment  of  $6200,  entered  upon  the  state- 
ment and  confession,  and  his  sale  under  the  same  were  irregular 

7  O 

and  defective  by  reason  of  an  omission  and  mistake  in  not  set- 
ting forth  the  facts  out  of  which  the  indebtedness  arose,  and 
that  his  title,  by  reason  thereof,  will  be  irregular  and  defective — 
that  the  defendants,  or  some  of  them  dispute  the  authority  and 
validity  of  the  judgment,  the  right  and  title  claimed  under 
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the  judgment  and  sale,  and  refuse  to  acknowledge  the  plain- 
tiff's right  to  the  lands  sold  under  the  judgment,  or  to  give  or 
surrender  possession  thereof;  and  assume  and  exercise  the  right 
of  cutting  and  taking  away  the  bark  and  timber  being  and 
growing  thereon. 

The  plaintiff  claimed  that  by  virtue  of  the  foregoing  facts  he 
had  acquired,  and  now  had  an  equitable  lien  and  charge  upon 
the  lands  to  the  amount  of  his  judgment,  and  that  the  same 
should  be  charged  with  the  payment  thereof. 

And  as  relief  he  demanded  that  his  said  judgment  may  be 
reformed  and  amended,  his  sale  confirmed  as  legal  and  valid, 
his  equitable  lien  enforced,  and  the  real  estate  charged  with  the 
payment  thereof  from  the  day  of  the  date  of  the  judgment,  and 
such  further  or  other  relief  as  may  be  proper. 

The  defendants  Abial  P.  Bush,  Luther  Bush,  and  Obadiah 
H.  Bush  were  duly  served  with  the  summons  and  complaint  in 
the  action  and  suffered  default.  The  other  defendants  all  ap- 
peared and  answered,  objecting  to  the  plaintiff's  claim  for  relief, 
and  setting  tip  respectively  the  title  or  interest  they  had  ac- 
quired under  the  several  judgments,  mortgages,  and  conveyan- 
ces and  sales  before  mentioned,  and  insisting  that  the  plaintiff's 
judgment  was  void. 

H.  R.  Low,  for  plaintiff. 

A.  J.  Bush,  for  the  defendants,  James  F.  Bush,  Edwin  Fobes, 
Ebenezer  Bush,  Sophronia  Stewart,  Gideon  Wales,  and  So- 
phronia  'Stewart,  executor  and  executrix  of  Levi  Stewart,  de- 
ceased. 

J.  A.  Thompson,  for  the  defendant,  Rachel  Hasbrouck. 
M.  Schoonmaker,  for  the  defendant,  Severyn  Hasbrouck. 

M.  Sharp,  for  the  defendant,  "William  Murray,  president  of 
the  Goshen  Bank. 

J.  G.  Wilkin,  for  the  defendant,  the  Middletown  Bank. 

HOGEBOON,  J. — The  relief  substantially  which  the  plaintiff 
asks,  is  that  his  judgment  may  be  reinstated  and  take  effect  from 
the  time  it  was  originally  entered,  and  he  seeks  to  accomplish 
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this  in  one  of  two  ways.  Either,  first,  by  amending  and  reform- 
ing the  judgment  nunc pro  tune  so  as  to  supply  the  alleged  de- 
fects in  the  statement  and  confession  of  judgment ;  or,  second, 
by  enforcing  his  claim  as  an  equitable  lien  upon  the  lands  in 
question,  dating  from  the  entry  of  the  judgment. 

The  plaintiff  concedes  that  the  judgment  is  irregular  and  de- 
fective. I  think  it  is  more — and  that  as  against  subsequent 
judgment  or  mortgage  creditors,  or  subsequent  purchasers,  it  is 
void.  Within  sections  382,  383  of  the  Code,  as  interpreted  by 
the  decisions  of  this  court  and  of  the  Court  of  Appeals,  there 
seems  to  me  to  be  no  alternative  but  to  pronounce  the  statement 
insufficient  and  the  judgment  invalid.  It  gives  neither  the 
dates,  amounts,  nor  time  of  docketing  of  any  of  the  three  judg- 
ments which  entered  into  the  consideration  of  the  judgment  in 
question — nor  the  balance  due  upon  them,  or  any  of  them.  Nor 
if  it  were  necessary  lo  show  the  consideration  of  those  judg- 
ments, does  it  give  any  specific  or  valuable  data  to  determine  or 
throw  light  upon  that  question.  It  says,  it  is  true,  they  were 
obtained  upon  notes  discounted  at  the  Union  Bank  of  Sullivan 
county  for  the  defendants,  and  that  they  had  the  avails  thereof. 
But  it  does  not  give  the  dates,  amounts,  time  of  payment,  or 
other  particulars  in  regard  to  said  notes,  nor  the  names  of  any 
of  the  parties  thereto,  nor  does  it  state  in  express  terms  that  the 
Union  Bank  discounted  the  paper  or  loaned  the  amount  thereof. 
Nor  does  it  show  the  amount  advanced  or  loaned  by  the  Bank 
to  the  defendants  at  the  time  of  the  statement.  The  informa- 
tion thus  conveyed  is  therefore  seen  to  be  of  a  loose  and  indefi- 
nite character,  wholly  failing  upon  its  face  to  establish  a  prima 
fade  indebtedness  on  the  part  of  the  defendants  to  the  Bank  for 
the  amount  of  the  judgment,  or  to  supply  any  sufficient  or  re- 
liable materials  to'  aid  other  parties  who  might  be  interested  in 
ascertaining  the  foundation,  nature,  and  amount  of  such  indebt- 
edness in  prosecuting  their  investigations.  I  do  not  propose  to 
review  the  authorities,  I  must  take  the  law  as  settled  by  previous 
adjudications,  and  these  seern  to  me  decisive  against  the  validity 
of  the  judgment.  (Dunham  a.  Waterman,  17  N".  Y.  (3  E,  P. 
Smith's}  72.,  9 ;  S.  C.,  6  Abbotts'  Pr.  R.,  366 ;  Chappel  a.  Chap- 
pel,  2  Kern.,  215 ;  Yon  Beck  a.  Shuman,  13  How.  Pr.  E.,  472 ; 
Purdy  a.  Upton,  10  Ib.,  494 ;  Kendall  a.  Hodkins,  7  Abbotts1 
Pr.  JR.,  312 ;  Boyden  a.  Johnson,  11  How.  Pr.  E.,  506.) 
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If  then  these  radical  defects  exist,  are  they  susceptible  of 
reformation  or  amendment?  The  judgment  in  question  is  a 
statutory  judgment — depending  for  its  authority  and  validity 
upon  a  substantial  compliance  with  the  requirements  of  the 
Code.  These  requirements  are,  among  others,  that  the  debtors 
shall  sign  the  written  statement  and  verify  it  by  their  oaths — 
and  this  would  seem  to  be  indispensable  to  the  validity  of  the 
judgment.  Can  this  court  substitute  any  thing  else  in  its  place? 
If  not,  how  is  it  possible  without  the  consent  and  co-operation  of 
the  defendants  to  create  a  valid  judgment  anew,  and  especially 
to  antedate  it,  and  give  it  eifect  as  of  the  time  of  the  original 
entry.  The  defendants  have  not  signed  any  new  or  sufficient 
statement,  and  especially  they  have  not  verified  it  by  their  oaths. 
Can  the  court  compel  them  to  swear  to  it,  and  is  it  of  any  va- 
lidity without  the  oath  ?  (See  Yon  Beck  a.  Shurnan,  13  How. 
Pr.  R.,  472.) 

There  are  cases  where  the  court  interpose  to  correct  mistakes 
and  amend  judgments — but  these  are  generally,  if  not  univer- 
sally, where  all  the  substantial  elements  of  the  judgment  are 
already  present,  and  there  is  some  solid  foundation  upon  which 
the  amendment  can  operate — and  usually  such  as  arise  from 
some  inadvertence  or  clerical  mistake,  in  which  the  parties 
themselves  have  not  been  at  fault.  (Seaman  a.  Drake,  1  Cai., 
8  ;  Close  a.  Gillespie,  3  Johns.,  524  ;  Baker  a.  Lewis,  Common 
Pleas,  10  Wend.,  545.)  I  have  therefore  great  doubt  whether 
even  against  the  judgment  debtors  themselves,  any  substantial 
reformation  of  these  proceedings  ought  to  be  made,  as  to  give 
the  judgment  a  retroactive  effect. 

But  the  case  is  entirely  different  where  the  rights  of  subse- 
quent purchasers  or  subsequent  creditors  by  judgment  or  mort- 
gage are  to  be  affected.  They  are  regular  in  their  proceedings — 
they  have  obtained  valid  judgments  or  other  incumbrances — 
they  had  a  right  to  do  so — they  had  valid  debts,  and  if  they 
have  obtained  a  better  lien  by  their  superior  vigilance  or  superior 
accuracy,  they  are  entitled  to  retain  it.  The  statute  gives  it  to 
them  (2  Rev.  Stats.,  359,  §  4 ;  Code,  §  282),  and  I  think  it  is  not 
in  the  power  of  this  court,  either  as  a  law  or  an  equity  tribunal, 
to  deprive  them  of  it.  (Buchan  a.  Sumner,  2  B.  C.  R.,  191.) 
I  do  not  see  that  knowledge  of  the  plaintiff's  judgment  makes 
such  a  difference  as  will  defeat  the  preference  thus  acquired. 
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No  person  who  succeeds  in  obtaining  priority  of  lien,  loses  it 
because  he  may  happen  to  know  that  another  creditor  has  an 
older  or  a  more  sacred  debt,  or  commenced  his  proceedings  at 
an  earlier  date.  It  is  a  race  of  vigilance,  and  the  law  gives  the 
prize  to  him  who  obtains  the  earliest  valid  lien. 

Nor  does  it  seem  to  me  that  the  vigilant  creditor  loses  his 
lien  because  his  judgment  is  recovered  for  an  antecedent  debt. 
In  one  sense  all  judgments  are  recovered  for  antecedent  debts. 
No  judgment  can  be  recovered  until  the  debt  exists.  There 
seems,  indeed,  to  be  a  stronger  equity  in  favor  of  that  person 
who  advances  his  money  at  the  time,  and  who  is  supposed  to 
rely  upon  the  present  ability  of  the  debtor  to  pay,  and  his  pos- 
session of  an  estate  free  from  incumbrances. 

Nevertheless,  the  statute  makes  no  such  distinction.  The 
judgment  creditor  must,  it  is  true,  be  a  bona  fide  creditor.  But 
I  do  not  think,  in  this  connection,  i£  means  a  creditor  for  value 
paid  or  advanced  at  the  time  of  taking  the  judgment,  or  of  com- 
mencing the  suit  on  which  judgment  is  obtained.  A  judgment 
obtained  fur  an  honest  debt,  and  in  a  fair  and  regular  way,  is  a 
bona  fide  judgment.  We  are  not,  on  this  point,  without  au- 
thority. In  Lewis  Common  Pleas  a.  The  People  (15  Wend.,  110, 
affirming  Butler  a.  Lewis  Common  Pleas,  10  Ib.,  541),  it  was 
held  that  if  a  judgment  be  signed  by  an  officer  without  au- 
thority— as  by  a  judge  of  the  Common  Pleas,  not  being  a 
counsellor  of  the  Supreme  Court,  where  the  sum  intended  to  be 
secured  exceeds  $500 — the  roll  was  a  nullity,  and  that  its  filing 
conferred  no  lien,  and  that  upon  its  being  properly  signed  after- 
wards, it  could  not  be  filed  nunc  pro  tune  so  as  to  confer  a  lien 
as  of  the  time  of  the  first  filing.  (See  also  Lawless  a.  Hackitt, 
16  Johns.,  149  ;  Johnson  a.  Fellerrnan,  13  How.;  21.) 

In  Little  a.  Harvey  (9  Wend.,  157),  the  question  arose  as  to 
the  construction  of  the  statute  which  terminates  the  lien  of  a 
judgment  at  the  end  of  ten  years  from  its  docketing  as  against 
subsequent  mortgages,  judgments,  or  other  incumbrances,  and 
the  court  held  that  all  purchasers  are  to  be  regarded  as  purcha- 
sers in  good  faith,  except  those  who  purchase  with  an  actual 
fraudulent  intent. 

In  Tufts  a.  Tufts  (ISWend.,  621),  knowledge  of  the  previous 
judgment  was  held  no  bar  to  the  application  of  this  rule.  In 
Kettle  a.  Shepard  (5  Page,  493),  it  was  held  that  mere  notice 
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of  the  existence  of  a  judgment  more  than  ten  years  old,  and 
that  it  was  unpaid,  would  not  render  a  purchaser  of  land  mala 
fide. 

It  was  argued  that  there  were  in  fact  no  judgment  creditors 
of  the  Messrs.  Bush  in  regard  to  this  land,  except  Rachel  Has- 
brouck,  inasmuch  as  to  all  except  her,  the  land  was  conveyed 
by  the  judgment  debtors  before  the  other  judgments  were  re- 
covered, and  that  as  to  her  she  consented  on  the  argument  to 
the  proposed  reformation  of  the  judgment.  But  their  judgments 
are  still  unsatisfied,  and  they  have  a  right  to  be  kept  in  a  situa- 
tion to  litigate  the  subsequent  conveyances,  and  some  of  them 
as  to  their  deeds  or  incumbrances  derive  title  through  the  gran- 
tees in  those  subsequent  conveyances.  Severyn  Hasbrouck  has 
a  conveyance  of  the  24th  September,  1857,  of  a  parcel  (No.  12) 
not  then  conveyed  to  any  person,  and  of  course  he  has  an  interest 
in  opposition  to  the  plaintiff's  judgment.  The  Goshen  Bank,  in 
addition  to  their  judgment,  have  two  mortgages  given  by  parties 
who  derived  title  from  the  judgment  debtors,  and  of  course  that 
bank  has  an  interest  in  protecting  that  title  against  the  plain- 
tiif's  judgment.  The  Middletown  Bank,  in  addition  to  its  judg- 
ment, has  a  mortgage  of  premises,  part  of  which  was,  and  a 
part  was  not  conveyed  away  by  the  judgment  debtors  at  the 
time  of  the  giving  of  the  mortgage,  and  in  either  aspect  their 
interest  in  this  question  is  apparent  Equally  apparent  is  the 
interest  of  the  Stewarts,  who  claim  under  mortgages  of  parcels 
of  the  premises  not  conveyed  away  by  the  judgment  debtors. 
Fobes,  James  F.  Bush,  and  Ebenezer  Bush  are  either  still  in 
possession  of  portions  of  the  premises  on  which  the  plaintiff's 
judgment  would,  if  valid,  be  a  lien,  or  else  they  are  interested 
as  warrantors  of  the  title,  or  as  having  given  incumbrances  (ac- 
companied by  bond),  which  it  is  important  for  them  to  protect. 
Thus  it  will  be  seen  that  as  to  all  these  parties  the  plaintiff's 
judgment  cannot  be  resuscitated  by  judicial  action  and  restored 
to  its  original  position  without  directly  conflicting  with  their 
rights. 

My  conclusion  upon  this  branch  of  the  case  is,  that  except  as 
to  parties  who  consent,  and  as  to  the  original  judgment  debt- 
ors, who  have  suffered  a  default,  the  plaintiff  is  not  entitled  to 
the  reformation  or  amendment  of  the  judgment. 

There  seem  also  to  be  decisive  objections  to  aiding  the  plain- 
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tiff  in  the  way  demanded,  by  enforcing  an  equitable  lien  upon 
those  lands  as  of  the  date  of  the  judgment. 

1.  If  the  plaintiff  is  entitled  to  such  relief  in  this  case,  I  do 
not  see  why  it  must  not  equally  be  granted  in  all  other  cases 
where  the  judgment  is  radically  unsound  for  an  insufficient  state- 
ment.    In  all  cases,  of  course,  the  defendant  intends  to  give  a 
judgment,  and  to  give  a  valid  judgment,  and  to  make  and  verify 
a  sufficient  statement  to  accomplish  that  result.     In  all  cases  the 
judgment  is  preceded  by  an  actual  agreement  as  to  the  items 
which  shall  enter  into  it,  and  that  a  proceeding  shall  be  taken 
which  shall  give  to  the  creditor  a  lien.     Here  are  most  of  the 
elements  of  an  equitable  lien ;  and  as  between  the  parties  them- 
selves, independent  of  the  objection  that  the  statute  rigidly  re- 
quires a  compliance  with  certain  prerequisites  in  order  to  create 
a  lien  at  all,  I  see  no  insuperable  objection  to  judicially  declar- 
ing and  enforcing  such  a  lien.    But,  as  before  stated,  if  it  can  be 
done  in  this  case,  it  can  be  done  in  all  others,  and  the  conse- 
quence will  be  that  however  faulty  may  be  the  statement,  the 
creditor  can  obtain,  under  the  name  of  an  equitable  lien,  the 
precise  relief  which  he  has  failed  to  obtain  under  his  judgment 
by  confession,  and  thus  the  statute  will  be  practically  nullified. 
Before  we  reach  this  conclusion,  we  ought  to  be  satisfied  that  we 
are  inevitably  drawn  to  it  by  well-recognized  principles  of  equity 
jurisprudence. 

2.  There  is  no  allegation  in  the  complaint,  and  no  evidence  in 
the  case,  that  the  parties  to  the  judgment  in  question  intended 
to  incorporate  in  the  statement  and  confession  of  judgment  any 
of  the  facts,  for  want  of  which  the  judgment  is  pronounced  in- 
valid ;  and  there  may  be  some  question  whether,  without  such 
allegation  and  proof,  an  equitable  lien  arises — in  other  words, 
whether  the  existence  of  the  facts  essential  to  constitute  a  valid 
lien,  and  the  intent  to  make  a  judgment  by  confession,  followed 
by  a  defective  statement  or  confession,  constitute  an  equitable 
lien,  without,  at  least,  an  averment  that  the  parties  designed  to 
embody  these  facts  in  the  statement  for  the  judgment.     Can 
this  court  enforce  that  as  an  equitable  lien,  and  give  it  the  effect 
of  a  legal  lien,  which  the  parties  never  did  put  in  the  shape  of 
a  legal  lien,  and  never  yet,  all  of  them,  at  least,  have  agreed  to 
do,  and  have  never  been  applied  to  do — that  is,  make  up  an 
amended  statement,  and  verity  it  by  their  oaths  ? 
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The  court  cannot  compel  the  oath,  and  the  parties  have  not 
agreed  to  make  it.  The  absence  of  these  facts  would,  I  think, 
be  fatal  to  the  amendment  of  the  record ;  and  I  am  not  sure  but 
they  are  destructive  to  the  existence  of  an  equitable  lien. 

3.  At  all  events,  it  seems  to  me  inequitable  to  enforce  such 
lien  to  the  prejudice  of  the  rights  of  intervening  incumbrancers 
and  purchasers,  who  have  regular  judgments  and  fair  titles  per- 
fected in  the  usual  way  ;  and  I  think  the  same  considerations 
apply  as  to  them,  to  defeat  this  equitable  lien  as  to  prevent  the 
restoration  of  the  judgment ;  that  is,  that  they  are  in  the  eye  of 
the  law  ~bonafide  purchasers  or  incumbrancers,  standing  before 
the  court  as  compared  with  .the  plaintiff — equal  in  point  of 
equity,  and  superior  in  point  of  legal  priority. 

4.  As  before  stated,  in  reference  to  the  reformation  of  the 
judgment,  their  knowledge  of  an  imperfect  judgment  cannot 
defeat  a  legal  priority.     The  right  of  the  plaintiff  to  this  real 
estate  depends  upon  his  having  a  valid  statutory  judgment, 
and  not  upon  the  loan  or  advance  of  the  money.    It  is  not 
like  the  case  of  a  party  who  has  notice  of  a  prior  loan  secured 
by  an  unrecorded  mortgage,  and  who  procures  his  own  mort- 
gage to  be  first  entered  of  record.     There  the  first  mortgage  is 
complete,  the  loan  is  made,  the  instrument  is  executed,  and  noth- 
ing is  needed  to  its  consummation  as  a  perfect  lien,  except  to 
have  it  recorded. 

The  object  of  the  record  is  to  give  notice — constructive  no- 
tice— of  these  facts,  to  parties  who  subsequently  deal  with  the 
debtor.  In  the  case  supposed  the  junior  creditor  has  this  no- 
tice— not  record  or  constructive  notice — but  actual  notice.  The 
object  of  the  record  has,  therefore,  been  accomplished,  and  it 
is  well  said  the  party  is  not  legally  prejudiced.  (Jackson  a, 
Burgett,  10  Johns.,  461 ;  Jackson  a.  Dubois,  475.,  216.) 

So  also  it  has  been  adjudged,  that  an  agreement  for  a  loan  of 
money,  accompanied  with  a  deposit  of  the  title  papers,  and  an 
advance  of  the  money,  is  in  equity  a  mortgage.  It  has  all  the 
elements  of  a  mortgage — the  agreement  for  the  loan — the  ad- 
vance of  the  money — the  deposit  of  the  title  papers,  and  through 
them  the  mortgage  of  the  lands  themselves,  by  the  deposit  or 
pledge  of  the  symbols,  or  evidences  of  title  of  the  property. 
Hence  the  mortgage  is  substantially  perfect,  and  parties  who 
deal  with  the  debtor  with  knowledge  of  these  facts,  deal  at  their 
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peril.  (Jackson  a.  Parkhurst,  4  Wend.,  369 ;  Rockwell  a.  Hubby, 
2  Sands.  Oh.  E.,  9.) 

So  also  it  has  been  held,  that  where  a  debtor  owing  a  judg- 
ment supposed  to  be  docketed  in  a  particular  county,  sells  his 
real  estate  for  a  specific  sum,  a  part  of  which  is  agreed  by  the 
parties  at  the  time  to  be  applied  to  the  extinguishment  of  the 
judgment,  the  judgment  creditor  will  be  held  as  against  the 
vendee  to  have  an  equitable  lien  to  the  amount  of  the  unpaid 
judgment,  although  by  mistake  or  neglect  it  was  not  docketed 
in  the  county.  (Haverly  a.  Becker,  4  Comst.,  169.)  This  comes 
directly  within  the  principle  of  an  equitable  lien  for  the  unpaid 
purchase  money ;  and  in  the  case  at  bar,  if  I  were  able  to  find 
the  facts  that  James  F.  Bush  purchased  the  real  estate  under  an 
absolute  agreement  to  pay  the  plaintiff's  judgment  as  a  portion  of 
the  consideration  money  which  he  was  to  pay,  I  should  hold  him 
liable  for  the  amount  of  the  plaintiff's  judgment  within  the  case 
last  cited,  and  also  the  premises  as  equally  liable  in  the  hands 
of  all  parties  who  had  notice  of  such  agreement.  But  I  have 
not  thought  it  important  to  prosecute  the  inquiry  how  far  other 
defendants  were  chargeable  with  notice  of  the  circumstances  of 
his  purchase,  because  I  am  not  satisfied  that  he  himself  under- 
took or  agreed  to  pay  the  plaintiff's  judgment.  ;-.,, ' 

Again,  in  the  case  at  bar,  there  is  no  judgment,  and  conse- 
quently no  lien.  There  is  nothing  out  of  which  a  judgment  can 
be  manufactured.  There  is  no  equitable  mortgage  because  there 
was  no  agreement  or  intent  to  give  a  mortgage — and  there  is  no 
judgment  because  the  transaction  lacks  several  of  the  essential 
features  of  a  judgment — and  it  has  not  been  shown  that  it  was 
ever  intended  to  possess  fhem — and  without  them,  it  is  not 
entitled  to  the  rank  or  dignity  of  a  judgment.  Hence  there 
is  no  lien  of  any  kind — and  there  being  none,  other  creditors 
were  authorized  to  step  in,  and  claim  their  rights  and  perfect 
their  liens. 

5.  For  reasons  also  before  stated  I  regard  the  defendants  as 
bona  fide  creditors  and  purchasers,  although  some  of  them  may 
not  have  paid  or  advanced  any  new  consideration  at  the  time 
their  titles  or  liens  were  perfected.  Their  debts  are  bona  fide 
and  their  proceedings  regular  and  fair,  and  that  constitutes 
them  for  this  purpose  bona  fide  incumbrancers  or  vendees. 
And  in  point  of  intrinsic  equity  the  claims  of  some  of  the 
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defendants  will  bear  a  favorable  comparison  with  those  of  the 
plaintiff. 

The  plaintiff  advanced  at  the  time  nearly  three  thousand 
dollars  in  cash — and  surrendered  old  and  valid  securities  for 
previous  loans  to  a  large  amount,  and  these  constitute  doubt- 
less strong  equities.  But  the  plaintiff's  debt  was  a  joint  or 
partnership  debt,  and  only  had  an  equitable  preference  upon 
joint  or  partnership  property.  Rachael  Hasbrouck,  Sophronia 
Stewart,  the  executors  of  Levi  Stewart,  and  the  Middletown 
Bank  in  part,  had  individual  debts  secured  on  individual  prop- 
erty. Severyn  Hasbrouck  seems  to  have  parted  with,  and  to 
have  intended  to  discharge  his  claim  against  the  partnership  for 
the  mortgage  he  got  upon  the  individual  property — and  this  per- 
haps may  be  regarded  as  a  new  consideration.  (Padgett  a.  Law- 
rence, 10  Paige,  180.) 

The  Goshen  Bank  had  two  mortgages  to  secure  a  note,  which 
note  was  doubtless  taken  in  part  to  secure  an  old  indebtedness, 
but  for  the  balance,  if  it  had  any  consideration  at  all  (and  as  to 
this  the  evidence  is  not  very  clear  or  satisfactory),  it  must  have 
been  upon  some  new  consideration  advanced  or  agreed  to  be 
advanced  at  the  time.  Fobes  purchased  with  knowledge  of  the 
plaintiff's  judgment,  but  seems  to  have  given  his  notes  for  the 
entire  consideration  money  at  the  time,  some  of  which  he  after- 
wards paid,  and  the  residue  of  which  he  secured  by  mortgage 
upon  a  portion  of  the  premises.  James  F.  Bush,  conveyed  by 
warranty  deed,  in  satisfaction  of  some  notes  given  by  him  and 
held  by  Edwin  Fobes  and  Ebenezer  Bush,  parcels  No.  1  and  11, 
and  as  he  is  apparently  insolvent  they  are  interested  in  main- 
taining their  title  to  that  property. 

On  the  whole,  perhaps,  the  naked  equities  of  the  plaintiff,  dis- 
connected from  the  legal  aspect  of  the  case,  may  be  regarded 
as  superior  to  those  of  some  of  the  defendants,  and  inferior  to 
those  of  others.  There  is  therefore  no  such  extraordinary  pre- 
ponderance in  his  favor  in  that  respect,  as  should  induce  the 
court  to  override  the  other  considerations  which  would  seem 
to  preclude  him  from  asking  the  enforcement  of  his  claim  as 
an  equitable  lien.  This  ground  of  relief  must  therefore  also  be 
denied. 

There  is  another  aspect  of  this  case  which  deserves  some 
consideration — although  but  slightly  alluded  to  on  the  argu- 
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ment.  Before  obtaining  the  judgment  in  question,  the  Bank  had 
three  valid  judgments  against  the  Messrs.  Bush,  upon  which 
there  remained  due  about  $3300.  These  judgments  were  can- 
celled according  to  the  stipulation  of  the  parties  at  the  time  the 
new  judgment  was  obtained.  The  implied,  if  not  the  express 
understanding  was  that  the  new  judgment  should  be  a  good  and 
available  security.  It  turned  out  not  to  be  so — and  I  think  as 
against  the  judgment  debtors  this  would  entitle  the  judgment 
creditors  to  have  the  cancellation  of  those  judgments  vacated  or 
removed  from  the  record.  (Mechanics'  Bank  a.  Minthorn,  19 
Johns.,  244 ;  Bank  of  Newburgh  a.  Seymour,  14  /&.,  219.)  ' 

And  I  do  not  see  if  the  subsequent  judgment  creditors  or 
purchasers  knew  of  the  original  judgments,  and  impliedly  or 
expressly  of  their  fairness,  and  knew  that  they  entered  into  the 
composition  of  the  judgment  in  question,  and  that  they  had  not 
been  paid  or  satisfied  otherwise  than  by  the  entry  of  what  now 
turns  out  to  be  an  invalid  judgment,  why  the  old  judgments 
ought  not  to  be  reinstated  as  of  their  original  date,  just  as  any 
other  judgment  or  lien  would  be,  which  had  been  satisfied  or 
cancelled  of  record  without  payment  or  by  mistake.  But  to 
accomplish  this  result,  I  think  the  subsequent  creditors  should 
have  knowledge  of  all  the  foregoing  particulars  :  and  I  am  not 
satisfied  that  any  such  extent  of  knowledge  is  brought  home  to 
them  by  the  evidence.  The  utmost  I  can  discover  they  were 
apprised  of,  is  the  fact  of  the  existence  of  the  plaintiff's  judg- 
ment, and  legal  advice  of  its  invalidity.  I  am  not  satisfied  that 
they  were  apprised  of  the  component  parts  of  that  judgment, 
and  especially  of  the  fact  that  there  was  no  other  reason  or  con- 
sideration for  the  cancelling  of  the  old  judgments,  than  the  em- 
bracing of  their  amount  in  the  new  and  imperfect  judgment.  I 
have  had  some  hesitation  upon  this  part  of  the  case,  but  on  the 
whole  have  concluded  that  even  this  limited  relief  ought  not  to 
be  granted  to  the  plaintiff.  The  complaint  was  not,  I  think, 
framed  with  this  object — the  litigation  has  not  been  conducted 
upon  that  basis — .and  perhaps  the  more  appropriate  mode  of 
obtaining  that  relief,  would  be  by  a  motion  having  that  object 
directly  in  view.  Nevertheless  I  think  if  the  facts  justified  it, 
such  relief  would  be  attainable  under  the  present  complaint 
(Dunham  a.  Waterman,  17  N.  T.  (3  Smith's  R.,  9) ;  S.  C.,  6 
Abbotts'  Pr.  R.,  366 ;  Kendall  a.  Hodkins,  7  /&.,  312),  and 
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therefore  I  shall  not  do  what  I  otherwise  would  have  been 
disposed  to  do — that  is,  to  dismiss  the  plaintiff's  complaint  with- 
out prejudice  to  a  motion  to  the  court  to  obtain  the  relief  above 
suggested. 

The  plaintiff  has  therefore  failed  on  the  merits  as  to  the  entire 
litigation,  and  has  shown  no  sufficient  reason  for  bringing  these 
parties  into  court.  He  ought,  therefore,  I  think  to  pay  costs  as 
to  all  the  parties  who  resist  the  plaintiff's  claim. 

There  must  be  a  judgment  dismissing  the  plaintiff's  com- 
plaint with  costs  as  to  all  the  defendants,  except  those  who  be- 
ing served  with  process  have  not  appeared  or  answered  in  the 
action,  or  who  assent  to  the  decree  which  the  plaintiff  asks. 
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Supreme  Court^  Second  District;  General  Term,  February,  1859. 
SUMMONS. — SERVICE  BT  PUBLICATION. 

A  summons  served  by  publication,  named  the  court  and  county  as  "  Supreme 
Court,  county  of  Kings,"  and  described  the  place  at  which  the  complaint  would 
be  filed  as  "  the  office  of  the  clerk  of  the  county  of  Kings,  at  the  City  Hall, 
city  of  Brooklyn,  Kings  county,"  without  adding,  "  and  State  of  New  York  ;" 
and  the  statement  that  the  complaint  had  been  so  filed  was  not  contained  in 
the  body  of  the  summons,  but  subjoined  to  it  in  the  advertisement,  with  a 
separate  signature  by  the  attorneys. 
Held,  sufficient. 

Appeal  from  an  order  granting  a  motion  to  compel  a  pur- 
chaser at  a  judicial  sale  to  complete  his  purchase. 

This  action  was  brought  to  foreclose  a  mortgage  made  by  de- 
fendant Esleeck,  upon  real  property  in  the  city  of  Brooklyn,  Kings 
county.  The  complaint  and  notice  of  action  pending  were  filed 
in  the  office  of  the  clerk  of  that  county,  on  the  2d  of  Novem- 
ber, 1857.  The  defendants  Esleeck  and  five  others  were  after- 
wards found  to  be  non-residents,  and  an  order  was  obtained  by 


NEW-YORK.  IT! 


Cook  a.  Esleeck. 


the  plaintiffs  that  the  summons  be  served  upon  them  by  pub- 
lication. 

The  summons  with  a  notice  at  the  foot  of  it  stating  that  the 
complaint  had  been  filed,  were  published  in  the  following 
form : 

"  SUPREME  COURT,  COUNTY  OF  KINGS. 

[Here  followed  the  names  of  the  parties,  plaintiffs  and  de- 
fendants.'] 

"  To  the  above  defendants  : 

"  You  are  hereby  summoned  and  required  to  answer  the 
complaint  in  this  action,  which  will  be  filed  in  the  office  of  the 
clerk  of  the  county  of  Kings,  at  the  City  Hall,  city  of  Brook- 
lyn, Kings  county,  and  to  serve  a  copy  of  your  answer  to  the 
said  complaint  on  the  subscribers,  at  their  office,  No.  192  Broad- 
way, corner  of  John-street,  New  York  city,  within  twenty  days 
after  the  service  of  this  summons  on  you,  exclusive  of  the  day 
of  such  service ;  and  if  you  fail  to  answer  the  said  complaint 
within  the  time  aforesaid,  the  plaintiff  in  this  action  will  apply 
to  the  court  for  the  relief  demanded  in  the  complaint. 

"Dated  Nnw  YOEK,  October  29,  1857. 

"  MILLER,  PEET  &  NICHOLS, 

Plaintiff's  attorneys, 

192  Broadway,  New  York." 

"  The  said  complaint  was  filed  in  the  said  clerk's  office,  No- 
vember 2,  1857. 

"  M.,  P.  &  N., 

Plaintiff's  attorneys." 

The  purchaser  at  the  foreclosure  sale  objected  to  the  title, 
alleging  that  the  publication  was  defective  in  two  respects,  viz. : 

1.  In  that  the  summons  in  addition  to  stating  that  the  com- 
plaint would  be  filed  "  in  the  office  of  the  clerk  of  the  county 
of  Kings,  at  the  City  Hall,  city  of  Brooklyn,  Kings  county," 
did  not  add  "  and  State  of  New  York." 

2.  In  that  the  summons  itself  did  not  state  the  time  and 
place  of  filing,  but  the  same  was  stated  in  a  foot-note  by  way  of 
appendix  or  postscript,  and  not  as  a  part  of  the  summons  itself. 

The  plaintiff  moved  at  special  term  for  an  order  compelling 
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the   purchaser  to   complete   the   purchase.     The   motion   was 
granted,  and  the  purchaser  now  appealed  to  the  general  term. 

J.  Dams  Dunn,  for  the  appellant,  cited  Titus  a.  Relyea, 
15  How  Pr.  J?.,  371  (see  same  case  more  fully  represented, 
Post,  157);  Code,  §  128  ;  5  How.  Pr.  R.,  56. 

Livingston  K.  Miller,  for  the  respondents,  cited  Jacquerson  a. 
Van  Erben,  2  Abbotts'  Pr.  R.,  315 ;  Davison  a.  Powell,  1 3  How. 
Pr.  R.,  287  ;  Keeler  a.  Betts,  3  Code  R.,  183  ;  Hart  a.  Kerner, 
2  Code  R.,  50  ;  Code,  §§  173-176. 

BY  THE  COURT.* — LOTT,  J. — The  summons  issued  on  the  com- 
mencement of  this  action  was  directed  to  the  defendants,  and 
they  were  thereby  summoned  and  required  to  answer  the  com- 
plaint, and  serve  a  copy  of  their  answer  on  the  plaintiff's  attor- 
neys, "  at  their  office.  192  Broadway,  corner  of  John-street, 
New  York  city,"  within  twenty  days  after  the  service  of  the 
summons. 

It  also  stated  that  the  complaint  would  be  filed  "  in  the  office 
of  the  clerk  of  the  county  of  Kings,  at  the  City  Hall,  city  of 
.Brooklyn,  Kings  county,"  and  if  the  defendants  failed  to  answer 
within  the  time  prescribed,  that  the  plaintiff  would  apply  to  the 
court  (which  in  the  title  was  named  "  Supreme  Court,  Kings 
county")  for  the  relief  demanded  in  the  complaint.  It  was 
"  dated  New  York,  October  29,  1857,"  and  subscribed  "  Miller, 
Peet  &  Nichols,  plaintiff's  attorneys,  192  Broadwa}7,  N.  Y." 
There  was  no  other  specification  of  the  court  in  which  the  ac- 
tion was  brought,  than  in  the  title  as  above  set  forth. 

The  service  of  this  summons  upon  six  of  the  defendants  was 
by  its  publication  in  the  form  in  which  it  was  originally  issued, 
together  with  a  statement  or  notice  subjoined,  in  the  following 
terms  :  "  The  said  complaint  was  filed  in  the  clerk's  office,  No- 
vember 2,  1857.  M.,  P.  &  N.,  plaintiff's  attorneys." 

The  object  of  the  action  was  to  foreclose  a  mortgage  held  by 
the  plaintiff:  the  defendants,  so  served  by  publication,  never 
appeared : 

The  usual  judgment  was  entered,  and  a  sale  of  the  mort- 

*  Present,  Lorr,  EMOTT,  and  J.  W.  BROVTN,  JJ. 
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gaged  premises  under  it  was  subsequently  made  to  Charles 
Kelsey. 

He  refused  to  take  title,  alleging  as  the  ground  of  the  refusal, 
that  the  proceedings,  as  to  those  defendants,  were  irregular  and 
void,  and  they  are  not  foreclosed  thereby. 

The  objections  taken  are — 1st,  that  the  summons,  in  omitting 
to  designate  the  State  of  New  York  therein,  does  not  state  where 
the  complaint  was  to  be  filed,  or  specify  the  place  at  which  the 
answer  thereto  was  to  be  served,  within  the  meaning  of  the 
Code ;  and,  2d,  that  the  summons,  as  published,  does  not  state 
the  time  and  place  of  filing  the  complaint. 

An  order  was,  after  considering  the  objections,  made  at  spe- 
cial term,  requiring  the  purchaser  to  complete  his  purchase, 
and  the  case  is  brought  up  for  review,  on  appeal  by  him  from 
that  order. 

The  question  presented  is  one  of  great  practical  importance. 
If  the  first  objection  is  well  founded,  it  will  probably  affect 
most  of  the  judgments  rendered,  since  the  adoption  of  the  Code, 
in  cases  where  either  of  the  defendants  have  failed  to  appear. 
The  general  practice  has  been,  to  specify  in  the  summons  served 
the  name  of  the  city  or  town  and  county  only,  and  if  the  name 
of  the  State  in  addition  is  necessary  to  be  stated,  it  would  not 
be  such  process  as  is  required  and  authorized  ;  for  the  com- 
mencement of  the  action  and  the  service  thereof,  even  if  per- 
sonally made,  would  be  ineffectual,  and  no  jurisdiction  could  be 
acquired  thereby. 

We  cannot  yield  our  assent  to  such  a  construction.  The  pro- 
visions of  the  Code  on  which  this  objection  is  founded  are  con- 
tained in  sections  128  and  130.  Section  128  prescribes  that  the 
summons  shall  require  the  defendant  "  to  answer  the  com- 
plaint, and  serve  a  copy  of  his  answer  on  the  person  whose 
name  is  subscribed  to  the  summons,  at  a  place  within  the 
State,  to  he  therein  specified,  in  which  there  is  a  post-office, 
within  twenty  days  after  the  service  of  the  summons,  exclusive 
of  the  day  of  service  ;"  and  section  130  provides  that  "  a  copy 
of  the  complaint  need  not  be  served  with  the  summons.  In 
such  case,  the  summons  must  state  where  the  complaint  is  or 
will  le  filed" 

The  complaint  when  served  must,  among  other  matters,  con- 
tain "  the  title  of  the  cause,  specifying  the  name  of  the  court  in 
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which  the  action  is  brought,  the  name  of  the  county  in  which 
the  plaintiff  desires  the  trial  to  be  had,  and  the  names  of  the 
parties  to  the  action,  plaintiff  and  defendant." 

These  provisions  were  intended,  primarily,  to  regulate  pro- 
ceedings in  actions  against  persons  resident  or  found  within  this 
State,  and  to  notify  the  party  served  with  the  summons  of  the 
commencement  of  the  action,  and  when  and  where  he  can  ap- 
pear and  defend. 

If  such  service  is  made  within  this  State,  there  can  be  no 
reasonable  doubt  that  the  party  so  served  understands  and  is 
sufficiently  informed,  that  the  place  where  the  complaint  is  or 
will  be  filed,  and  where  he  is  to  serve  his  answer,  is  within  this 
State,  although  the  fact  is  not  stated  in  express  terms.  It  is  not 
usual  for  residents  of  the  same  State,  in  letters  or  notices  ad- 
dressed to  each  other,  to  specify  the  place  where  it  is  written,  or 
from  which  it  is  sent,  more  particularly  than  by  naming  the 
city  and  town,  or  at  most  the  county,  or  some  other  subdivision 
of  the  State,  but  the  State  itself  seldom,  if  indeed  ever  named, 
and  there  is  no  reason  to  believe  that  any  person  has  been  misled 
by  such  designation.  When  the  service  is  by  publication,  anH 
the  party  is  a  non-resident,  there  would  seem  to  be  some  ground 
for  requiring  the  State  to  be  specified,  but  even  in  that  case,  it 
is  for  all  practical  purposes  unnecessary.  The  publication  is  to 
be  made  in  two  newspapers  published  in  this  State,  and  if  either 
of  them  is  received  by  the  person  to  be  affected  by  the  notice, 
there  is  generally,  if  not  always,  sufficient  evidence  in  the  news- 
paper itself  of  the  fact  of  its  publication*  in  this  State,  and  that 
gives  him  sufficient  notice  that  the  action  has  been  instituted 
therein.  If  his  residence  is  known,  the  complaint,  as  well  as 
the  summons  is  sent  to  him,  by  means  of  which  he  becomes 
apprised  of  the  demand  or  claim  made,  and  of  all  the  facts 
stated  therein.  But  assuming  there  to  be  a  possibility  that  the 
summons  may  fail,  in  some  cases,  to  apprise  the  party  by  whom 
it  is,  in  fact,  received  that  the  place  mentioned  therein  is  within 
the  State  of  New  York,  that  alone  does  not  justify  a  construc- 
tion of  the  language  of  the  provisions  above  referred  to,  that  is 
unwarranted  by  and  different  from  its  fair  and  ordinary  mean- 
ing. In  the  case  at  bar,  there  is  no  reason  to  believe  that  the 
summons  failed  to  give  all  the  information  necessary.  The 
designation  of  the  city  of  Brooklyn  as  the  place  where  the 
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complaint  would  be  filed,  and  the  number  and  street  in  the  city 
of  New  York,  where  the  answer  was  to  be  served,  was  for  all 
practical  purposes  as  specific  and  certain  as  if  the  State  of  New 
York  had  been  also  named.  No  person  having  knowledge  of 
the  existence  of  such  a  State  can  be  presumed  to  be  so  unin- 
formed as  not  to  know  that  those  cities  are  within  it,  and  con- 
stitute a  part  thereof,  and  a  notice  directed  to  either  of  those 
cities,  without  any  designation  of  the  State,  through  the  post- 
office,  would  not  fail  to  reach  the  person  to  whom  it  was  ad- 
dressed. The  first  objection  is  in  any  view  of  the  case  un- 
tenable. There  is  more  color  for  the  second,  but  on  examination 
that  will  be  found  to  be  one  of  form  and  not  of  substance.  The 
Code,  after  prescribing  what  the  summons  should  state,  and 
how  it  shall  be  served  on  persons  residing  or  found  in  this  State, 
by  section  135,  provides  when  the  person  on  whom  the  service 
of  the  summons  is  to  be  made,  cannot  be  found  within  the  State, 
that  service  may,  in  certain  specified  cases,  be  made  by  publica- 
tion thereof  in  two  newspapers  to  be  designated  as  most  likely 
to  give  notice  to  the  person  to  be  served,  in  which  case  it  is 
also  required  that  a  copy  of  the  summons  and  complaint  shall 
be  deposited  in  the  post-office,  directed  to  the  person  to  be 
served  at  his  place  of  residence,  if  known,  or  can  by  reasonable 
diligence  be  ascertained.  After  prescribing  these  directions, 
the  section  secures  to  the  defendant  proceeded  against  by  pub- 
lication, the  right  to  appear  and  defend  in  all  cases,  except  in 
actions  for  divorce,  even  after  judgment.  It  then  contains  a 
provision  that  in  all  cases  where  publication  is  made,  the  com- 
plaint must  be  first  filed,  and  the  summons  as  published  must 
state  the  time  and  place  of  such  filing.  Now,  conceding  that 
that  there  can  be  only  one  summons  in  an  action,  as  is  con- 
tended by  those  who  insist  that  the  notice  or  statement  below 
the  summons  as  originally  issued  in  this  action,  is  not  in  com- 
pliance with  the  provisions,  it  appears  to  me  to  be  the  evident 
intention  of  this  section  that  the  summons  adopted  in  the  com- 
mencement of  the  action,  in  either  of  the  forms  authorized  by 
the  previous  section,  is  that  which  is  to  be  published.  It  refers 
to  a  summons  already  issued.  It  contemplates,  among  other 
cases,  one  where  the  person  to  be  served  is  in  fact  a  resident  of 
this  State,  but  who  cannot,  after  due  diligence,  be  found  there- 
in ;  and  in  all  of  the  requirements  prescribed  as  the  basis  of  the 
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order  to  be  made  for  its  publication,  it  is  assumed  that  the  sum- 
mons as  issued  is  valid  and  sufficient,  and  the  action  of  the  court 
or  judge  is  evoked  so  for  as  to  dispense  with  personal  service 
in  the  manner  previously  specified,  and  to  authorize  a  substituted 
service  of  the  same  summons  by  publication. 

If  those  provisions  stood  alone,  I  do  not  suppose  that  any  one 
would  contend  that  a  new  summons  was  to  be  issued.  The  dif- 
ficulty arises  out  of  the  directions  referred  to,  requiring  in  all 
cases  where  publication  is  made,  that  the  summons,  as  published, 
must  state  the  time  and  place  of  filing  the  complaint.  This 
requisition,  it  will  be  seen,  is  confined  to  the  summons  as  pub- 
lished. It  has  no  reference  to  the  copy  which  is  to  be  deposited 
with  the  complaint  in  the  post-office.  Does  this  necessarily  re- 
quire that  the  time  and  place  of  filing  the  complaint  in  such 
cases  should  be  stated  in  the  body  of  the  summons,  as  an  essen- 
tial and  indispensable  part  thereof  to  give  it  validity,  and  that 
the  form  adopted  in  this  case  is  insufficient  ?  If  so,  the  result 
would  be  that  all  proceedings  based  on  the  service  of  a  sum- 
mons in  the  form  authorized  by  law,  when  it  is  issued  upon  such 
of  the  defendants  as  had  been  served,  would  be  of  no  effect, 
and  the  party  would  be  obliged  to  discontinue  substantially  his 
proceedings  previously  taken,  no  matter  at  what  cost  and  ex- 
pense, in  good  faith,  for  the  reason  that  he  was  so  unfortunate 
as  not  to  know  in  advance  that  one  or  more  of  the  defendants 
was  a  non-resident,  or  if  a  resident,  that  he  would,  when  the 
summons  was  to  be  served  upon  him,  keep  himself  concealed  with 
the  intent  to  defraud  his  creditors,  or  to  avoid  the  service  of  the 
summons,  or  that,  after  due  diligence,  he  would  not  be  found  in 
the  State.  An  amendment  could  not  be  made.  It  would  make 
a  change,  if  the  objection  is  valid,  in  the  essential  requisites  of 
a  summons,  and  make  it  a  different  process ;  and  hence  the 
summons  which  had  been  previously  served  would  not  be  the 
summons  in  the  action,  and,  consequently,  the  service  thereof 
would  be  ineffectual  and  inoperative.  A  construction  leading 
to  such  results  ought  not  to  be  given  to  the  above-mentioned 
provisions  unless  imperatively  demanded.  We  think  it  is  not 
required.  The  substantial  part  of  the  summons  is  that  which 
requires  him  to  appear ;  and  when  that  is  published,  accom- 
panied by  a  notice  in  which  the  time  and  place  of  filing  the 
complaint  is  stated,  whether  in  the  body  of  the  original  sum- 
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mons  or  immediately  below  it,  as  in  this  case,  the  object  in- 
tended by  the  publication  is  attained.  The  party  is  as  effectually 
apprised  and  notified  of  the  facts  which  were  required  to  be 
communicated  to  him  by  one  form  or  the  other ;  and  we  think 
that  the  requirements  of  the  statute  are  complied  with  in  either 
case.  It  is  known  to  every  practitioner  of  experience,  that  it 
becomes  necessary  in  many  cases  to  proceed  by  publication, 
when  he  had  no  reason  to  believe  at  the  commencement  of  the 
action  that  such  a  course  would  be  requisite ;  and  the  general 
practice  has  been,  when  the  summons  as  issued  did  not  state  the 
time  and  place  of  filing  the  complaint,  to  subjoin  a  notice  in  the 
form  or  to  the  effect  adopted  in  this  case ;  and  this  has  been 
made  the  basis  of  the  title  of  many  purchasers  of  real  estate 
under  judgments  recovered  since  the  Code  went  into  operation ; 
and  in  view  of  the  consequences,  the  court  ought  not  to  decide 
that  such  practice  is  unwarranted,  and  thus  defeat  the  titles 
founded  thereon,  if  it  can  be  sustained  or  sanctioned  by  a  fair 
and  reasonable  construction  of  the  law.  We  are  of  opinion  that 
it  can,  and  that  the  order  made  at  special  term,  giving  such  con- 
struction, is  right,  and  it  must  be  affirmed. 

From  the  order  entered  in  accordance  with  this  decision  the 
purchaser  appealed  to  the  Court  of  Appeals.  The  case  was  sub- 
mitted on  points  at  the  April  term,  1859,  and  the  order  affirmed. 


TITUS  a.  KELYEA. 

Supreme  Court,  Fourth  District;  General  Term,  October,  1858. 
SUMMONS. — SERVICE  BY  PUBLICATION. — JUKISDICTIONAL  OBJECTION. 

Though  an  order  dismissing  a  motion  on  the  ground  of  laches  is  not  appealable, 
yet  where  the  court  entertain  a  motion  and  receive  affidavits  on  the  merits 
from  both  sides,  an  order  denying  the  motion,  though  upon  the  ground  of  laches, 
is  appealable. 

The   court  cannot  acquire  jurisdiction  by  the  laches  of  the  defendant.     And  a 
motion   to   vacate  a  judgment  for  jurisdictional  objection — e.  g.,  insufficient 
service  of  summons — should  not  be  deemed  prejudiced  by  delay  in  making  the 
motion. 
VOL.  VIII.— 12 
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The  strict  rule  of  the  old  practice  requiring  a  party  to  move  against  an  irregu- 
larity at  the  first  special  term,  is  not  applicable  under  the  present  system,  by 
•which  the  special  terms  in  a  judicial  district  are  held  successively  at  different 
places  in  the  district. 

In  an  action  -where  the  summons  was  ordered  to  be  served  by  publication,  neither 
the  summons  published,  nor  the  answer  and  complaint  mailed  to  the. defendant, 
contained  any  mention  of  the  State  in  which  the  action  was  brought,  but 
named  the  court  and  county  as  "  Supreme  Court,  county  of  Montgomery,"  and 
it  was  not  stated  in  the  body  of  the  summons  that  the  complaint  had  been  filed, 
but  a  notice  thereof,  with  a  separate  signature  of  the  attorneys  was  subjoined 
to  the  summons  when  published. 

Held,  insufficient  to  give  the  court  jurisdiction,  and  that  judgment  entered  by 
default  on  service  of  such  summons  must  be  set  aside.* 

Appeal  from  an  order  denying  a  motion  to  vacate  judgment. 

This  action  was  brought  to  recover  money  demanded  upon 
contracts  and  a  judgment.  At  the  commencement  of  the  ac- 
tion the  plaintiff  obtained  an  attachment  under  the  Code,  against 
the  property  of  the  defendant,  on  the  ground  that  he  was  a  non- 
resident, and  also  an  order  for  service  of  the  summons  by  pub- 
lication. This  order  directed  the  publication  of  the  summons, 
"  a  copy  of  which  is  hereunto  annexed."  The  copy  annexed 
was  in  the  form  given  "below,  but  without  the  addition  of  no- 
tice of  the  filing  of  the  complaint. 

The  summons  with  such  a  notice  appended  to  it  were  subse- 
quently published  as  directed  by  the  order.  They  were  in  the 
following  form  : 

"  SUPREME  COURT,  COUNTY  OF  MONTGOMERY. — William  Titus  a. 
Peter  Relyea. — To  Peter  Relyea  defendant.  You  are  hereby 
summoned  to  answer  the  complaint  of  the  plaintiff  in  this  ac- 
tion, which  will  be  filed  with  the  clerk  of  Montgomery  county, 
and  to  serve  a  copy  of  your  answer  on  the  subscribers,  at  their 
office,  in  the  village  of  Canajoharie,  county  of  Montgomery, 
within  twenty  days  after  the  service  of  this  summons,  exclusive 
of  the  day  of  service ;  and  if  you  fail  to  answer  said  complaint 
as  hereby  required,  the  plaintiff  will  take  judgment  against  you 
for,"  &c. 

"Dated  September  13,  1857. 

"  COOK  &  MoRRELL, 

Plaintiff's  attorneys." 
*  Compare  Cook  a,  Esleeck,  Ante,  170. 
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"  The  complaint  in  said  action  was  filed  in  the  clerk's  office  of 
the  county  of  Montgomery  on  the  1st  day  of  October,  1857. 

"  COOK  &  MORRELL, 

Plaintiff's  attorneys." 

The  complaint  in  the  action,  a  copy  of  which  was  on  the  2d 
day  of  October  mailed  with  the  summons  to  the  defendant,  at 
his  supposed  residence,  Plainfield,  New  Jersey,  stated  the  name 
of  the  court  and  county  as  "Supreme  Court,  county  of  Mont- 
gomery," but  contained  no  mention  of  the  name  of  this  State. 

The  plaintiff  obtained  judgment  by  default  on  the  31st  day  of 
December,  1857. 

The  defendant  in  March,  1858,  moved  at  special  term  for  an 
order  setting  aside  the  judgment  on  the  ground  of  irregularity 
in  the  proceedings,  and  want  of  jurisdiction.  He  appeared  for 
the  purposes  of  the  motion  only.  His  affidavit  stated  that  he 
resided  in  Newark,  New  Jersey ;  that  he  removed  there  in  Oc- 
tober, 1857,  from  Plainfield,  in  the  same  State ;  that  he  never 
received  any  summons  or  complaint,  or  copy  of  either,  nor  any 
paper  whatever  in  the  case ;  that  the  first  he  ever  heard  of  the 
action,  or  that  one  had  been  commenced,  was  about  the  1st  of 
January,  1858,  and  then  he  merely  heard  by  accident  of  the 
commencement  of  it,  but  did  not  learn  any  of  the  particulars 
thereof,  and  that  he  had  no  definite  or  authentic  information  in 
regard  to  it,  until  about  the  10th  of  February,  1858,  when  he 
got  a  copy  of  the  judgment-roll,  from  which  he  learned  the 
grounds  of  the  action,  and  the  proceedings  had  therein. 

This  motion  was  denied  at  special  term,  on  the  ground  that 
the  defendant  had  been  guilty  of  laches  in  making  the  same, 
but  without  prejudice  to  the  defendant's  rights  to  move  for  leave 
to  appear  and  defend  on  terms. 

The  defendant  now  appealed  to  the  general  term. 

S.  T.  Freeman,  for  the  appellant. — I.  These  general-  princi- 
ples are  well  established.  1.  That  "  in  order  to  bring  a  defend- 
ant into  court,  and  subject  him  to  its  jurisdiction,  so  as  to 
authorize  it  to  enter  a  valid  judgment,  a  summons  must  be 
served  in  one  of  the  modes  prescribed  by  the  Code."  (Kendall 
a.  Wash  burn,  14  How.  Pr.  R.,  382.)  2.  That  "  under  all  statutes 
which  authorize  the  substitution  of  some  other  means  for  per- 
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sonal  service  of  process,  as  a  foundation  for  the  jurisdiction  of 
the  court,  the  most  exact  compliance  with  those  requirements  will 
be  enforced,  and  unless  such  compliance  be  shown  affirmatively 
the  proceedings  will  not  be  sustained."  (Zecharie  a.  Bowers,  3 
Smee  &  M.,  645  ;  Evertson  a.  Thomas,  5  How.  Pr.  7?.,  46,  and 
cases  cited  ;  Hallett  a.  Righters,  10  /£.,  45.)  In  this  case  the 
statute,  in  many  and  important  particulars,  has  not  been  com- 
plied with ;  no  process  has  ever  been  served  upon  the  defend- 
ant ;  the  court  has  never  acquired  jurisdiction. 

II.  The  summons  in  this  action  does  not  state  where  the  com- 
plaint is  or  will  be  filed.     (Code,  §  130.)     It  states  merely  with 
whom, — "with  the  clerk  of  Montgomery  county,"  but  as  to 
where,  it  does  not  give  the  slightest  intimation.     There  are  fif- 
teen States,  each  having  a  Montgomery  county,  but  in  which  of 
the  fifteen  the  complaint  in  this  action  would  be  filed,  does  not 
appear,  either  directly  or  indirectly,  from  the  summons  or  the 
complaint,  or  any  other  paper  contained  in  the  judgment-roll. 
"Were  the  defendant  a  resident  of  this  State ;  or  had  the  sum- 
mons been  personally  served  in  this  State,  or  even  did  the  sum- 
mons designate  the  village  of  Fonda,  as  the  place  where  the 
complaint  would  be  filed ;  in  either  case  it  might  perhaps  be 
deemed  sufficient     But  the  defendant  being,  as  appears  from 
the  plaintiff's  own  affidavit,  a  resident  of  New  Jersey,  can  it  be 
presumed  that  if  he  had  received  or  seen  a  copy  of  the  sum- 
mons, he  would  have  known  or  supposed  that  the  State  of  New 
York  was  intended,  rather  than  Pennsylvania,  which,  like  New 
York,  has  a  Montgomery  county,  and  a  Supreme  Court,  and  ad- 
joins New  Jersey.      It  may  be  here  noted  that,  as  appears 
from  the  complaint,  each  cause  of  action  therein  stated  arose  in 
New  Jersey,  where  plaintiff  and  defendant  bo&  resided. 

III.  The  summons,  as  published,  must  state  the  time  and  place 
of  the  filing  of  complaint.     (Code,  §  135.)     To  satisfy  this  re- 
quirement in  this  action,  a  notice  is  published  with  or  under  the 
summons,  to  the  effect  that  the  complaint  "  was  filed  in  the  clerk's 
office  of  the  county  of  Montgomery,  on  the  1st  day  of  October, 
1857."    This  is  insufficient,  because,  1.  The  statute  says  that 
"  the  summons  must  state,"  &c.,  and  such  a  statement  being  left 
out  of  the  summons,  there  is  no  authority  for  supplying  the 
omission  by  a  supplemental  note  like  this.     As  well  might  the 
"  relief"  demanded  be  left  out  of  the  body  of  the  summons, 
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and  inserted  or  added  rather  by  way  of  a  postscript.  Or  one 
kind  of  relief  might  be  demanded  in  the  body  of  the  sum- 
mons, and  another  in  the  notice.  The  statement  in  the  notice 
and  that  in  the  body  are  inconsistent.  2.  If  a  notice  of  this 
kind  could  be  in  any  instance  sustained,  it  could  only  be,  by 
making  or  considering  it  apart  of  the  summons.  If,  however, 
this  notice  is  apart  of  the  summons  in  this  case,  then  there  are 
two  summonses,  or  an  amended  summons.  For  the  notice  was 
not  attached  to  the  original  summons,  nor  to  the  one  ordered  to 
be  published,  nor  could  it  have  been,  for  the  complaint  had  not 
yet  been  filed  when  the  order  of  publication  was  made.  The 
order  of  publication  shows  that  a  summons  had  been  issued,  and 
refers  to  and  identifies  it,  and  orders  it  to  be  published.  (Kaw- 
don  a.  Corbin,  3  How.  Pr.  JR.,  416.)  The  plaintiff's  attorneys 
had  no  power  afterwards  to  alter  or  amend  it,  or  to  publish  an- 
other in  its  stead.  3.  The  notice,  thus  added  to  the  summons, 
is  of  itself  insufficient,  inasmuch  as  it  does  not  state  THE  PLACE 
•of  the  filing  of  the  complaint.  In  this  respect  it  is  but  a  very 
slight,  if  any  improvement  upon  the  statement  contained  in  the 
bod}'-  of  the  summons. 

IV.  The  complaint  does  not  sufficiently  specify  the  court  in 
which  the  action  is  brought,  nor  the  county  in  which  the  trial 
is,  or  was  to  be  had.  There  is  in  New  Jersey  a  Supreme  Court, 
and  of  the  fifteen  States  which  have  a  Montgomery  county,  eleven 
have  also  a  Supreme  Court,  known  by  that  name.  In  the  papers 
in  this  case  there  is  not  a  word  which  would  lead  a  resident  of 
another  State  to  suppose  that  the  Supreme  Court,  or  the  Mont- 
gomery county,  of  the  State  of  New  York  is  intended.  The 
word  New  York  only  appears  in  connection  with  city  and  county 
in  plaintiff's  affidavit. 

Cook  &  Morrell)  for  the  respondent. 

BY  THE  COURT.* — POTTER,  J. — The  defendant,  by  law  in  such^ 
a  case  as  this,  is  limited  in  his  application  for  relief  to  a  mo- 
tion, as  the  only  remedy  that  exists  for  him  to  review  the 
question  of  jurisdiction  in  a  proceeding  by  which  he  may  lose 
his  estate.     By  the  decision  of  the  special  term,  he  has  been 

*  Present,  JAMKS,  ROSENKRANS,  and  POTTER,  JJ. 
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restricted  even  in  this  right  of  review,  and  directed  to  make 
another  application,  and  to  submit  such  terms,  if  he  makes 
that  application,  as  the  court  before  whom  it  is  made  may  there 
impose ;  which  terms  may  be  to  allow  a  judgment  that  may 
have  been  obtained  without  jurisdiction  of  his  person  or  estate 
to  remain  as  security  to  await  a  trial  on  the  merits  of  the  claim. 
And  thus  he  may  be  cut  off  from  examining  the  question  of 
jurisdiction,  not  only  by  being  compelled  to  submit  to  error 
against  right,  but  by  a  reversal  of  the  ordinary  course  of  prac- 
tice and  having  a  judgment  entered  against  him  before  trial. 
If  the  court  had  no  jurisdiction  in  this  case,  such  a  decision  is 
obviously  wrong,  because  it  is,  and  ever  has  been,  the  policy 
of  this  court  to  allow  the  question  of  jurisdiction  to  be  raised  at 
any  time.  He  ought  to  be  allowed  this  privilege  certainly,  on 
the  first  he  can  get  into  court.  "Without  jurisdiction,  even  in  this 
court,  the  whole  proceeding  is  coram  nonjudice. 

A  party  ought  not  by  any  compulsion  in  practice  to  be  forced 
to  admit  jurisdiction.  This  motion,  as  has  been  stated,  was> 
denied  solely  on  the  ground  of  laches,  and  although  I  have  not 
been  able  myself  to  discover  any,  still  as  they  have  been  ad- 
judged by  a  member  of  the  court,  I  would  not  undertake  to 
review  the  decision  upon  that  ground,  except  that  the  question 
of  jurisdiction,  to  which  laches  never  apply,  arises  in  the  case. 
If  any  one  principle  more  than  another  is  well  settled  by  the 
courts,  it  is  that  they  cannot  acquire  jurisdiction  by  laches. 
And  although  a  party  may  waive  an  irregularity  by  such 
means,  courts  cannot  impart  vitality  to  a  void  judgment  by 
any  action  based  upon  laches.  And  an  adjudication  that  there 
has  been  laches,  does  not  of  itself  confer  jurisdiction.  Let  us 
then  examine  the  question  of  jurisdiction.  In  this  case,  claim 
is  made  of  jurisdiction  over  the  personal  property  of  the  de- 
fendant, by  a  substitute  provided  by  statute,  for  personal  ser- 
vice. In  all  such  cases  we  are  bound  to  see  that  the  statute 
has  been  strictly  pursued.  The  persons  and  estates  of  individ- 
uals would  be  subject  to  alarming  hazards  if  jurisdiction  could 
be  obtained  over  them  by  any  thing  less  than  the  fullest  com- 
pliance with  all  their  requirements.  In  Evertson  a.  Thomas 
(5  How.  Pr.  R.,  46),  Parker,  Justice,  says,  after  citing  various 
cases,  "  it  will  appear  by  these  cases,  how  careful  the  courts  have 
been  to  see  that  the  statute  is  strictly  complied  with,  in  pro- 
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ceedings  which  subject  property  to  seizure  and  sale  without  a 
personal  service  of  process  on  the  owner.  The  duty  to  protect 
against  injustice  is  certainly  none  the  less  obligatory  under  the 
Code,  which  authorizes  the  recovery  of  judgment  in  so  many 
cases  on  a-  mere  publication  of  notice,  substituted  in  the  place 
of  personal  service." 

The  obvious  design  of  the  statute,  which  requires  the  com- 
mencement of  an  action  to  be  by  summons,  is  to  give  the  de- 
fendant notice,  not  only  of  the  commencement  of  the  action, 
but  when  and  most  especially  where,  he  may  appear  and  defend 
it,  and  this  whether  served  personally  or  by  publication.  A 
'defendant  residing  in  any  State  that  has  no  Montgomery  county 
in  it,  who  should  be  sued  in  an  action  commenced  by  summons 
and  complaint,  sent  to  him  by  mail  by  a  stranger,  for  a  cause 
of  action  arising  in  his  (defendant's)  own  State,  which  summons 
and  complaint  should  communicate  to  him  only  the  fact  that 
the  suit  was  commenced  in  the  Supreme  Court,  Montgomery 
county  (without  naming  the  State),  or  though  it  should  further 
state  that  the  complaint  would  be  filed  with  the  clerk  of  that 
count}',  without  naming  the  location  of  the  clerk's  office  or  the 
clerk's  residence,  would  not  be  far  advanced  in  the  information 
necessary  for  his  defence.  The  design  of  the  statute  in  such 
case,  would  be  quite  ineffective  to  that  end.  If,  as  we  are  in- 
formed, there  are  fifteen  States  in  the  Union,  each  having  a 
Montgomery  county,  he  would  rather  find  confusion  and  em- 
barrassment from  reading  his  papers,  than  the  designed  infor- 
mation which  it  was  the  object  of  the  statute  to  communicate. 
And  the  time  which  is  afforded  by  the  statute  to  make  his  an- 
swer, might  be  quite  too  short  for  the  purpose. 

In  my  opinion,  this  is  not  a  compliance  with  the  strict  de- 
mands of  the  statute,  which  requires  the  summons  to  state, 
"where  the  complaint  is,  or  will  be,  or  has  been  filed."  In  cases 
of  publication,  the  name  of  the  State  should  somewhere  appear; 
it  should  be  in  the  summons,  and  I  think  that  it  should  be  in 
the  complaint.  That  it  should  be  in  the  summons,  is  entirely 
apparent  to  me,  from  the  language  of  section  128  of  the  Code, 
which  reads  as  follows :  "  The  summons  shall  be  subscribed 
by  the  plaintiff  or  his  attorney,  and  directed  to  the  defendant, 
and  shall  require  him  to  answer  the  complaint,  and  serve  a 
copy  of  his  answer  on  the  person  whose  name  is  subscribed  to 
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the  summons  at  a  place  within  the  State  to  be  therein  specified" 
Now,  whether  it  is  the  State  or  the  place,  or  both,  that  is  re- 
quired to  be  specified,  the  object  beyond  all  doubt  is  so  to  spe- 
cify that  it  may  avail  to  inform  and  not  to  confuse  the  party. 
In  this  case,  neither  State  nor  place  are  specified  in  the  summons 
or  'complaint.  Had  the  clerk's  residence,  or  the  town  or  city 
in  which  the  office  was  located  been  given,  it  might  have  aided 
the  defendant  in  his  necessary  study  of  geography;  this  it  did 
not  give.  In  case  of  a  personal  service  in  the  same  State,  this 
might  perhaps  suffice. 

Taking  the  several  sections  of  the  Code,  from  section  127  to 
section  135  together,  I  have  no  doubt  that  the  proper  form  of 
the  summons  required  to  be  published  in  case  of  a  non-resident 
defendant,  is,  that  it  should  state  that  the  complaint  has  been 
filed,  and  that  it  should  have  this  form  where  the  order  of  pub- 
lication is  obtained.  Otherwise,  as  in  this  case,  the  summons 
annexed  to  the  complaint,  will  not  be  a  copy  of  the  summons 
published.  "Where  the  defendant  is  a  non-resident  of  the  State, 
no  diligence  to  serve  is  required  to  be  shown.  (§  135,  subd.  3.) 
The  statement  of  the  fact  of  non-residence  is  sufficient  to  obtain 
the  order  of  publication,  and  this  fact  is  usually  as  well  known 
before  as  after  issuing  the  summons. 

In  the  case  of  publication,  the  Code  (§  135)  requires  that  "  the 
summons  as  published,  must  state  the  time  and  place  of  such 
filing"  This  I  think  was  not  done  in  this  case.  The  sum- 
mons as  published,  is  dated  the  13th  of  September,  1857,  and 
is  an  exact  copy  in  every  particular  of  the  summons  annexed 
to  the  complaint,  and  of  that  contained  in  the  judgment-roll, 
which  states  that  the  complaint  will  be  filed.  Appended  to  the 
summons  as  published,  is  a  notice  stating  as  follows  :  "  The 
complaint  in  said  action  (meaning  doubtless  the  action  referred 
to  in  the  summons),  was  filed  in  the  clerk's  office  of  the  county 
of  Montgomery,  on  the  1st  day  of  October,  1857."  This  no- 
tice, it  will  be  seen,  could  not  have  been  appended  earlier  than 
the  date  of  the  occurrence  to  which  it  refers,  to  wit:  the  filing 
of  the  complaint,  October  1st.  It  could  not,  therefore,  have 
been  a  part  of  the  summons  issued  on  the  13th  of  September, 
nor  of  the  one  directed  to  be  published  by  the  county  judge, 
on  the  30th  of  September.  This  notice  could  not  have  been  a 
part  of  the  original  summons,  and  is  no  part  of  the  summons  in 


NEW-YORK  185 


Titus  a.  Relyea. 


the  judgment-roll.  The  party  had  no  power  to  amend  it.  An 
amendment  could  only  be  made  by  an  order  of  the  court,  and 
there  is  no  evidence  that  this  was  obtained.  The  summons 
itself,  therefore,  as  published,  did  not  state  the  time  and  place 
of  such  filing.  And  although  it  may  be  said,  that  for  all  prac- 
tical purposes  the  notice  was  just  as  good  and  just  as  communi- 
cative as  the  summons,  yet  this  was  a  jurisdictional  fact,  and 
the  omission  to  insert  in  the  summons  as  published,  that  "  the 
complaint  was  filed"  and  "the  time  and  place  of  such  filing," 
is  fatal  to  the  judgment.  (Randall  a.  Washburne,  14  How 
Pr.  R.,  381,  382 ;  Hallett  a.  Kighters,  13  Ib.,  44,  45,  46,  and 
cases  cited.)  See  Rawdon  a.  Corbin  (3  /&.,  416,  417),  per 
Hand,  who  says  :  "  The  order  of  publication  should  show  that 
there  was  a  summons  and  identify  it.  Ordering  a  summons  to 
be  published  in  anticipation  of  one  being  made  out,  would  not 
connect  them  on  the  record,  except  by  reference  to  the  claim, 
which  is  unsafe.  It  is  the  summons  which  is  to  be  published." 

There  are  several  other  objections  to  the  validity  of  this  record, 
not  necessary  to  be  discussed.  I  am  satisfied  that  the  doctrine 
of  laches  upon  which  the  special  term  placed  the  decision  of 
the  motion,  was  error  in  this  case,  because  there  was  no  juris- 
diction acquired,  and  that  the  order  made  should  be  reversed 
with  costs,  the  order  set  aside,  the  judgment  set  aside,  and  plain- 
tiff to  be  permitted  to  amend  and  re-serve  the  summons. 

JAMES,  J. — This  was  not  a  motion  to  set  aside  the  judgment 
for  irregularity  merely,  it  also  involved  the  question  of  juris- 
diction, and  hence  it  was  a  matter  of  substance,  affecting  a  sub- 
stantial right.  An  order  denying  such  a  motion  is  clearly  ap-> 
pealable.  (9  How.  Pr.  R.,  460  ;  10  lb.,  89.) 

The  motion  was  denied  upon  the  ground  of  laches,  but  being 
a  denial  it  does  not  affect  the  right  of  appeal.  It  was,  no  doubt, 
a  matter  of  discretion  with  the  special  term,  when  laches  were 
shown,  to  hear  or  dismiss  the  motion,  and  had  an  order  of  dis- 
missal been  entered,  I  do  not  think  it  would  be  appealable ;  but 
the  court  having  sustained  the  motion,  and  received  affidavits 
on  the  merits  from  both  sides,  an  order  denying  the  motion,  al- 
though upon  the  ground  of  laches,  cannot  be  regarded  as  a  dis- 
missal of  the  motion,  but  an  order  in  the  cause. 

I  am  unable  to  discover  that  the  defendant  has  been  guilty  of 
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any  such  laches,  as  ought  to  drive  him  from  the  door  of  justice 
unheard.  This  judgment  was  not  docketed  until  the  last  day 
of  December,  1857  ;  the  defendant  swears  he  knew  nothing 
about  the  cause  until  about  the  1st  of  January,  when  he  cas- 
ually heard  that  the  plaintiff  had  commenced  an  action  against 
him,  and  not  until  the  10th  of  February  did  he  know  what  had 
been  done  in  the  matter.  A  party,  upon  mere  rumor  that  an 
action  has  been  commenced  against  him,  is  not  bound,  at  his 
peril,  lest  he  be  charged  with  laches,  to  exercise  the  utmost 
vigilance  to  ascertain  what  proceedings  are  being  had  against 
him.  It  is  sufficient  if  he  exercise  reasonable  diligence,  and 
proceed  at  once  after  knowledge  obtained.  The  defendant  re- 
sided in  New  Jersey ;  judgment  was  docketed  in  Montgomery 
county,  and  he  learned  within  one  month  and  ten  days  after 
entry  that  such  judgment  had  been  obtained  ;  this  must  be  re- 
garded as  reasonable  diligence.  But  one  special  term  was  held 
in  the  district  after  that  date,  and  before  the  one  at  which  de.- 
feudaut  moved ;  and  that  on  the  16th  of  February,  too  late  to 
give  notice  of  the  motion. 

The  strict  rule  of  requiring  a  party  to  make  his  motion  at  the 
the  first  special  term,  which  prevailed  under  the  old  practice,  is 
not  in  its  strict  letter  applicable  in  the  present  system.  The 
special  terms  were  then  held  at  regular  periods,  at  one  place ; 
now  special  terms  are  held  at  different  locations,  at  irregular 
periods,  often  two  or  three  in  a  month,  some  near  and  some  re- 
mote, from  the  parties  and  place  ofVtrial ;  and  to  compel  a  party 
to  travel  from  one  end  of  a  district  to  the  other,  to  make  a  mo- 
tion, because  the  first  term  is  to  be  there  held,  when  perhaps  in 
the  next  or  second  week  after,  a  term  would  be  held  in  the  im- 
mediate vicinity  of  the  parties,  would  greatly  enhance  the  labor 
and  expense  of  litigation,  without  any  corresponding  benefit  to 
the  cause  of  justice,  or  protection  to  the  rights  or  interests  of 
parties. 

In  this  view  no  laches  were  imputaBle  to  the  defendant  in  this 
case. 

No  valid  judgment  can  be  rendered  against  a  defendant  in 
any  court,  unless  such  court  first  obtain  jurisdiction  of  his  person 
by  some  one  or  other  of  the  modes  prescribed  by  law.  Juris- 
diction is  claimed  in  this  case  by  the  publication  of  the  sum- 
mons and  a  deposit  of  the  summons  and  complaint  in  the  post- 
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office,  directed  to  the  defendant,  under  the  authority  of  section 
135  of  the  Code  :  that  provision  is  intended  as  a  substitute  for, 
personal  service,  and  being  in  derogation  of  the  common-law 
principle,  the  statute  must  be  strictly  observed,  and  all  its  pro- 
visions fully  complied  with,  before  jurisdiction  is  obtained. 

This  section  of  the  Code,  especially  requires  that  "in  all  cases 
where  publication  is  made,  the  complaint  must  be  first  filed, 
and  the  summons  as  published  must  state  the  time  and  place  of 
such  filing." 

The  summons  as  published  in  tins  case  did  not  state  the  time 
and  place,  when  and  where  the  complaint  was  filed.  Follow- 
ing the  summons,  and  published  with  it,  was  a  notice,  stating  the 
time  and  place  of  such  filing  of  the  complaint,  but  such  notice 
is  no  part  of  the  summons,  and  hence  the  publication  is  not  a 
compliance  with  the  statute,  and  the  proceeding  failed  to  confer 
jurisdiction  upon  the  court,  to  pronounce  judgment  against  the 
defendant. 

For  all  practical  purposes  the  notice  was  no  doubt  amply  suf- 
ficient to  inform  the  defendant  where  the  complaint  might  be 
found,  and  had  the  court  any  discretion  in  the  matter  I  should 
so  hold.  But  the  act  is  imperative.  It  does  not  say  a  notice 
may  be  attached  to  the  summons  as  published,  stating  the  time 
and  place  of  filing,  but  the  language  is,  "  the  summons  as  pub- 
lished— must  (not  may)  state  the  time,"  &c.,  and  the  courts  have 
no  right, — they  cannot,  in  a  question  of  jurisdiction,  disregard 
so  plain  and  express  a  provision  of  the  law. 

This  is  fatal  to  the  plaintiff's  case. 

The  publication  of  summons,  the  judgment,  and  all  proceed- 
ings subsequent  should  be'  set  aside,  with  $10  costs  of  this  ap- 
peal. Plaintiff  to  have  leave  to  amend  and  serve  the  defend- 
ant with  the  summons  as  required  by  the  Code,  with  leave  to 
the  defendant  to  answer  in  twenty  days,  or  in  default  of  answer 
this  judgment  to  stand.  Nothing  herein  to  affect  the  plaintiff's 
rights  under  the  attachment. 
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DOOLEY'S  CASE. 

Supreme  Court,  Second  District ;  General  Term,  October,  1857. 

CONSTRUCTION  OF  STATUTES. — JURISDICTION   OF  CITY  JUDGE  OF 
BROOKLYN. — HABEAS  CORPUS. 

A  statute  conferring  upon  an  officer  the  powers  of  a  justice  of  the  Supreme  Court 
confers  only  those  powers  which  a  justice  of  the  Supreme  Court  holds  in  hia 
capacity  as  such,  not  those  devolved  upon  him  as  Supreme  Court  commissioner. 

The  city  judge  of  Brooklyn  has  no  power  to  issue  a  writ  of  habeas  corpus  running 
into  another  county,  without  proof  that  there  is  in  such  county  no  officer 
authorized  to  grant  the  writ. 

Appeal  from  an  order  made  upon  habeas  corpus,  discharging 
a  soldier  from  detention  in  the  army. 

The  facts  are  stated  in  the  opinion. 

Joseph  Lovell  for  the  appellant. 
S.  Garrison  for  the  respondent. 

BY  THE  COURT.* — S.  B.  STRONG,  J. — In  this  case  an  applica- 
tion for  a  habeas  corpus  to  inquire  into  the  cause  of  detention  of 
Patrick  Dooley  was  made  to,  and  the  writ  was  allowed  by,  the 
judge  of  the  City  Court  of  Brooklyn,  ip  Kings  county.  Dooley 
was  at  the  time  detained  under  an  enlistment  as  a  private  in  a 
United  States  military  company  stationed  on  Governor's  Island, 
in  the  county  of  New  York.  There  was  no  proof,  nor  any  pre- 
tence, that  there  was  not  at  the  time  any  officer  in  the  county  of 
New  York  authorized  to  grant  the  writ.  The  soldier  was  brought 
before  the  city  judge,  but  the  officer  in  command  objected  that 
the  judge  had  not,  under  the  circumstances,  any  jurisdiction  in 
the  matter.  The  judge  overruled  the  objection,  and  discharged 
the  prisoner  on  the  ground  of  his  minority,  which  was  satisfac- 
torily proved.  The  United  States  officer  has  appealed  to  this 

*  Present,  S.  B.  STRONG,  LUCIEN  BIKDSETE,  and  JAMES  EMOTT,  JJ. 
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court  from  the  order  discharging  the  prisoner;  and  the  question 
submitted  to  it  is,  whether  the  city  judge  had  the  requisite 
authority  to  allow  and  act  upon  the  writ. 

The  act  organizing  the  City  Court  of  Brooklyn  provides  that 
the  city  judge  may  exercise  within  the  county  of  Kings  all  the 
powers  of  a  justice  of  the  Supreme  Court  at  chambers.  (Laws 
of  1849,  ch.  125,  §  26,  p.  174.)  The  territorial  limitation,  as  the 
provision  reads  and  as  it  was  doubtless  designed,  refers  to  the 
place  where  the  official  acts  are  to  be  performed,  and  not  to  the 
extent  of  their  operation. 

We  have  so  decided  on  a  late  occasion  in  reference  to  the 
jurisdiction  of  a  county  judge,  and  the  principle  of  our  decision 
is  applicable  to  the  officer  whose  powers  are  to  be  considered  in 
the  case  under  consideration. 

What,  then,  are  the  powers  of  a  justice  of  the  Supreme  Court 
at  chambers'which  are  conferred  by  the  act  upon  the  city  judge 
of  Brooklyn  ?  The  most  accurate,  and,  as  the  construction  relates 
to  the  functions  of  an  inferior  officer,  the  most  correct  definition 
is,  such  as  are  devolved  upon  the  justice  of  this  court  in  the 
performance  of  his  duties  in  that  capacity.  That  would  not  ex- 
tend to  such  powers  as  are  specially  delegated  to  him  as  a  com- 
missioner. Supreme  Court  commissioners  formerly  possessed 
the  powers  of  a  justice  of  that  court  at  chambers ;  but  it  was 
expressly  provided  that,  when  any  power  was  given  in  express 
terms  by  any  statute  to  the  justices  of  that  court,  or  either  of 
them,  without  naming  Supreme  Court  commissioners  in  such 
statute,  such  commissioners  should  not  be  authorized  to  exercise 
any  such  powers.  (2  Rev.  Stats.,  280,  §  19.)  When,  therefore, 
it  was  designed  that  the  commissioners  should  perform  any  duties 
specially  devolved  upon  a  justice  of  the  Supreme  Court  by  stat- 
ute, they  were  uniformly  particularly  designated  as  in  the  re- 
cording act,  where,  although  the  authority  to  take  acknowledg- 
ments is  conferred  upon  justices  of  the  Supreme  Court,  and  of 
course  at  chambers,  yet  Supreme  Court  commissioners  are  also 
particularly  mentioned.  (1  75.,  756,  §  4,  subdiv.  1.)  There  are 
many  other  similar  instances  in  the  statutes,  which  it  is  unneces- 
sary to  quote.  The  habeas  corpus  act,  in  a  section  which  I  shall 
presently  copy,  after  copying  the  authority  to  entertain  the  ap- 
plication under  it  upon  any  justice  of  this  court,  to  be  exercised 
of  course  at  chambers,  devolves  it  particularly  upon  any  officer 
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who  may  be  authorized  to  perform  the  duties  of  such  justice  at 
chambers.  It  is  true  that  as  to  such  officer  there  is  a  restriction 
as  to  his  place  of  residence,  and  it  is  possible  that  he  may  have 
been  particularly  designated  on  that  account ;  but  I  am  inclined 
to  think  that  it  was  principally  for  the  reason  that  such  power  is 
not  generally  conferred  upon  any  officer  unless  he  or  his  class  is 
particularly  mentioned.  If  I  am  correct  in  this,  it  follows  that 
the  city  judge  at  Brooklyn  has  no  other  power  under  the  act 
relative  to  writs  of  habeas  corpus  and  certiorari  than  such  as  it 
confers  upon  any  officer  who  is  authorized  to  perform  the  duties 
of  a  justice  of  the  Supreme  Court  at  chambers.  The  original 
23d  section  of  the  act  (2  Rev.  Stats.,  563, 564)  is  in  the  following 
words  :  "  Application  for  such  writ  (of  habeas  corpus  or  certio- 
rari) shall  be  made  by  petition,  signed  either  by  the  party  for 
whose  relief  it  is  intended,  or  by  some  person  in  his  behalf,  as 
follows :  (1)  to  the  Supreme  Court  during  its  sitting,  or  (2)  dur- 
ing any  term  or  vacation  of  the  Supreme  Court,  to  the  chancellor 
or  any  one  of  the  justices  of  the  Supreme  Court,  or  any  officer 
who  may  be  authorized  to  perform  the  duties  of  a  justice  of  the 
Supreme  Court  at  chambers  being  or  residing  within  the  county 
where  the  prisoner  is  detained ;  or  if  there  be  no  such  officer 
within  such  county,  or  if  he  be  absent,  or  for  any  cause  be  in- 
capable of  acting,  or  having  refused  to  grant  such  writ,  then  to 
some  officer  having  such  authority  residing  in  any  adjoining 
county." 

It  has  been  made  a  question  whether  the  restriction  as  to 
residence  applies  to  all  the  officers  designated  in  the  second 
subdivision,  or  only  to  those  who  are  last  mentioned.  Gram- 
matically, the  qualification  would  seem  to  refer  solely  to  the  last 
antecedent  following  the  last  disjunctive,  and  there  could  not  be 
much  hesitation  in  adopting  that  interpretation  but  for  what 
follows  in  the  same  section.  The  words  "  such  officer,"  as  there 
used,  clearly  refer  to  all  those  who  have  been  previously  par- 
ticularized. That,  however,  raises  but  a  slight,  if  any  inference 
that  it  was  intended  to  extend  the  limitation  as  to  residence  to 
the  justices  of  this  court.  It  has  been  several  times  decided  at 
special  term  that  a  justice  of  this  court  can,  at  chambers,  award 
a  writ  of  habeas  corpus  that  shall  run  into  any  part  of  this  State. 
(The  People  a.  Hanna,  3  How.  Pr.  jft.,  37,  by  Harris,  J. ;  The 
People  a.  Woodruff,'  7J.,  32,  by  Willard,  J. ;  and  the  People  a. 
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Cooper,  8  /&.,  288,  by  Barculo,  J.)  This  construction  is  fortified 
by  a  provision  in  an  act  passed  on  the  22d  of  April,  1837  (Laws 
of  that  year,  p.  230),  directing  that  where  an  application  should 
be  made  to  the  Supreme  Court,  to  the  chancellor,  or  to  any  one 
of  the  justices  of  the  Supreme  Court,  for  a  writ  of  habeas  corpus 
or  certiorari,  pursuant  to  the  article  of  the  Revised  Statutes  from 
which  I  have  quoted,  in  cases  where  the  prisoner  is  confined  in 
a  county  other  than  where  such  court  shall  then  be  held  or 
officer  reside,  the  writ  may  be  made  returnable  before  some 
other  officer  in  the  county  where  the  prisoner  may  be  confined. 
This  is  quite  significant  that  the  restriction  as  to  residence  does 
not  apply  to  a  justice  of  this  court;  and  it  seems  to  me  that  it 
plainly  infers  that  it  does  refer  to  all  other  officers,  otherwise 
why  is  there  not  the  same  delegation  of  powers  to  them  ? 

The  authority  to  entertain  and  act  upon  applications  for  the 
writ  of  habeas  corpus  is  not  conferred  directly  upon  the  city 
judge  of  Brooklyn  by  the  act  organizing  his  court.  He  derives 
it  from  the  general  act  upon  the  subject  incorporated  in  the 
Revised  Statutes. 

That  act  is  ambulatory,  and  confers  the  authority  upon  who- 
ever may  answer  the  description  at  the  time  of  action.  A  justice 
of  the  Supreme  Court  takes  it  in  an  administrative,  and  not  in 
his  judicially  official  capacity.  It  does  not,  therefore,  devolve 
upon  any  one  having  his  general  official  power  by  substitution. 
Besides,  where  in  a  statute  an  officer  is  directly  designated,  it 
would  be  illogical  to  include  him  in  a  more  general  category, 
and  especially  where  the  inclusion  is  not  clearly  manifested. 
The  habeas  corpus  act  does  separately  and  distinctly  name 
officers  having  the  powers  of  a  justice  of  the  Supreme  Court  at 
chambers,  and  to  them  only  annexes  the  qualification  of  resi- 
dence. The  power  to  act  officially  is  conferred  upon  the  chan- 
cellor, the  justices  of  the  Supreme  Court,  and  the  officers  having 
the  power  of  a  justice  of  the  Supreme  Court  at  chambers,  three 
distinct  orders.  One  of  them  clearly  includes  the  city  judge  of 
Brooklyn.  The  others,  ex  vi  termini,  do  not.  It  seems  to  me, 
then,  that  he  must  take  the  power  under  the  description  directly 
applicable  to  him.  If  so,  he  must  necessarily  take  it  cum  onere. 
The  qualification  as  to  residence  is  elementary,  and  cannot  be 
separated. 

The  city  judge  of  Brooklyn  is  a  local  officer,  and  it  is  not  to 
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be  presumed  that  it  was  intended  to  confer  upon  him  powers  of 
more  extensive  application  than  those  devolved  upon  similar 
officers  to  whom  duties  of  the  same  general  character  were 
assigned.  There  is  no  direct  indication  of  any  intention  to  ex- 
tend them,  and  there  does  not  seem  to  be  any  good  reason  why 
they  should  be  extended. 

Upon  the  whole,  I  am  satisfied  that  the  city  judge  had  no 
jurisdiction  in  the  case  under  consideration,  and  that  his  order 
discharging  the  prisoner  should  be  reversed ;  the  prisoner  should 
be  remanded,  and  the  writ  should  be  quashed. 


CASE  OF  THE  EMPIRE  CITY  BANK. 

Court  of 'Appeals  ;  December  Term,  1858. 

INSOLVENT  BANK. — SPECIAL  PROCEEDINGS. — CONSTITUTIONAL  LAW. 
— CONSTRUCTION  OF  STATUTES. 

It  is  an  error  for  the  court  at  general  term  to  reverse  an  order  of  the  special  term 
for  want  of  jurisdiction,  where  a  portion  of  the  papers,  in  which  the  fact  con- 
ferring jurisdiction,  if  it  existed,  would  regularly  appear,  were  not  before 
them. 

Proceedings  to  charge  the  stockholders  of  a  bank  with  the  debts  of  the  corporation, 
commence  with  the  order  of  reference  and  notice  thereof  in  the  nature  of  pro- 
cess, to  the  stockholders.  The  referee's  report  is  to  the  Supreme  Court,  at  special 
term,  and  the  parties  interested  have  a  right  to  appeal  to  the  general  term. 
These  proceedings  are  therefore  had  before  a  court  of  general  jurisdiction,  and 
in  such  cases  jurisdiction  is  to  be  presumed  until  the  contrary  appear. 

Determinations  in  the  nature  of  judgments  obtained  in  such  proceedings  against 
the  stockholders  cannot  be  questioned  for  defect  of  jurisdiction,  where  the  for- 
mal steps  to  subject  the  persons  of  the  parties  to  the  proceedings  have  been 
taken,  and  the  proceedings  are  such  that  the  existence  of  the  jurisdictional  facta 
may  be  fairly  considered  as  implied. 

The  General  Banking  Law  (Laws  of  1838,  253),  exempted  the  stockholders  from 
liability,  but  reserved  to  the  Legislature  the  right  to  repeal  or  alter  it.  The 
constitution  of  1846,  and  the  act  of  1849  (Laws  of  1849,  340),  made  stockholders 
individually  liable. 

Held,  that  the  latter  provisions  were  not  unconstitutional  within  the  provis- 
ions of  the  Federal  Constitution,  as  impairing  the  obligation  of  contracts  in  their 
application  to  the  stockholders  in  a  bank  organized  subsequently  to  1849. 
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The  provisions  of  the  act  of  1849  are  not  unconstitutional,  as  depriving  stockhold- 
ers of  trial  by  jury ;  nor  as  depriving  them  of  property  without  due  process 
of  law ;  nor  as  conflicting  with  the  provision  that  corporations  may  sue  and  be 
sued.  The  latter  provision  is  enabling,  not  restrictive,  and  does  not  preclude 
other  forms  of  proceedings. 

What  is  "due  process  of  law"  considered. 

In  proceedings  under  that  act,  the  referee  is  to  pass  on  and  determine  the  amount 
of  the  debts  to  be  paid,  as  well  as  the  parties  who  are  to  pay  them.  The  re- 
ceiver's statement  is  not  conclusive. 

The  provision  of  the  constitution  of  this  State  imposing  individual  liability  upon 
the  stockholders,  requires  from  them  besides  loss  of  the  amount  of  capital  stock 
paid  in,  the  contribution  in  addition  of  a  sum  equal  to  the  amount  of  their 
respective  shares  of  stock. 

Section  28  of  the  act  of  1849  provides  that  the  apportionment  may  be  suspended 
for  certain  cause,  not  exceeding  one  year.  Section  18  provides  that  if,  in  the 
opinion  of  the  justice,  further  time  is  required,  he  may  allow  it  not  exceeding 
ninety  days. 

Held,  that  where  the  apportionment  was  suspended  for  a  year,  and  for 
some  weeks  after  the  expiration  of  the  year,  there  was  no  special  term  in  the 
district  in  session,  it  was  competent  for  the  justice  at  the  first  special  term 
which  was  held,  to  order  a  delay  for  the  whole  period  of  ninety  days,  notwith- 
standing the  delay  that  had  already  occurred  in  waiting  for  a  special  term. 

It  seems,  that  even  in  special  proceedings  before  a  tribunal  of  limited  jurisdiction, 
provisions  of  law  fixing  the  time  for  intermediate  steps  after  jurisdiction  has 
been  once  acquired  are  to  be  deemed  directory,  and  a  disregard  of  them  does 
not  avoid  the  proceedings. 

Where  the  receiver  reports  certain  claims  against  the  bank  as  disputed  and  to  be 
litigated,  the  referee  should  not  charge  them  upon  the  stockholders,  and  if  he 
does  so  his  report  should  be  referred  back. 

Who  are  liable  as  "  stockholders"  in  such  proceedings. 

A  stockholder  who  is  also  a  creditor  cannot  offset  his  claim  against  his  assessment 
as  a  stockholder. 

Appeal  from  an  order  reversing  an  order  confirming  the  report 
of  a  referee  in  proceedings  to  enforce  the  personal  liability  of 
the  stockholders  of  an  insolvent  banking  association. 

The  previous  proceedings  in  this  case  are  reported  4  Ante, 
118,  and  6  /&.,  385.  From  the  order  of  the  general  term  re- 
ported in  the  latter  volume,  the  receiver  now  appealed. 

Edgar  S.  Van  Winkle  and  John  M.  Mason,  for  the  appel- 
lants.— I.  The  act  of  1849  is  not  unconstitutional.  1.  It  is  not 
in  conflict  with  the  constitution  of  the  United  States,  article  1, 
section  10.  It  is  not  a  law  impairing  the  obligation  of  contracts. 
It  is  prospective,  and  only  applies  to  contracts  made  after  the 
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1st  of  January,  1850.  2.  It  is  not  in  conflict  with  §  2  of  Art.  1 
of  the  constitution  of  this  State.  That  section  gives  a  right  to 
trial  by  jury  only  in  cases  in  which  it  had  been  theretofore  used. 
No  such  cases  were  known  specifically  before  the  constitution. 
This  proceeding  is  purely  equitable  in  its  character,  and  jury 
trials  were  unknown  in  equity  cases,  except  by  special  statutory 
regulation.  3.  It  does  not  violate  §  6  of  Art.  1.  The  parties  are 
not  deprived  of  property  without  due  process  of  law :  the  act 
is  under  the  provision  of  the  constitution,  and  the  act  which 
carries  out  a  specific  provision  of  the  constitution  is  due  process 
of  law.  (Const.,  Art.  8,  §§  2-7.)  Therein  it  differs  from  the 
statute  declared  unconstitutional  by  a  majority  of  the  court  in 
Taylor  a.  Porter  (4  Hill,  140).  4.  The  clause  in  §  3  of  Art.  8  of 
the  constitution,  declaring  that  "  corporations  shall  have  the 
right  to  sue,  and  shall  be  subject  to  be  sued  in  all  courts  in  like 
cases  as  natural  persons,"  was  an  enabling  clause,  but  was  not 
intended  to  and  does  not  prevent  their  being  proceeded  against 
specially  in  cases  of  fraudulent  insolvency.  But  this  proceeding 
is  a  suit.  A  natural  person  can  be  sued  by  proceedings  in  equity, 
by  attachment,  by  insolvency,  &c.  The  constitution  merely  de- 
clares that  those  artificial  persons  may  sue  and  be  sued  the  same 
as  natural  persons.  5.  It  is  not  in  violation  of  §  1  of  Art.  1  of 
the  State  constitution  which  declares,  that  no  member  of  this 
State  shall  be  disfranchised  or  deprived  of  any  of  the  rights  or 
privileges  secured  to  any  citizen  thereof,  unless  by  the  law  of 
the  land  or  the  judgment  of  his  peers.  Proceedings  of  the  like 
nature  were  the  laws  of  the  land  in  1846  and  1849.  (Briggs  a. 
Penniman,  8  Cow.,  387  ;  Murray's  Lessee  a.  The  Hoboken  Land 
and  Improvement  Company,  18  How.  (U.  8.),  272;  1  Rev.  Stats. 
(1830),  592,  593 ;  Aug.  &  Ames  on  Corp.,  2d  ed.,  494 ;  Marcy 
a.  Clark,  17  Mass.,  335.)  6.  It  does  not  violate  §  3  of  Art.  8  of 
the  constitution.  The  act  does  not  deprive  them  of  any  right  to 
sue,  or  give  them  any  greater  privilege.  The  object  is  to  pre- 
vent the  Legislature  from  giving  them  privileges  against  creditors 
which  individuals  do  not  possess.  This  act  gives  no  such  privi- 
leges, but  gives  their  creditors  greater  privileges  and  more  sum- 
mary process  against  the  corporation  than  against  the  individual. 
7.  But  these  proceedings  are  not  against  the  corporation  at  all. 
They  are  against  the  stockholders  in  their  natural  capacity. 
They  arise  only  after  the  corporation  has  been  declared  insol- 
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vent,  which  can  only  be  done  by  due  process  of  law.  (Act  of 
1849,  §§  5-10.)  They  are  proceedings  by  a  receiver,  and  ac- 
cording to  laws  applied  not  only  to  corporations  but  to  individuals 
for  a  long  period  of  time.  (Slee  a.  Bloom,  20  Johns.,  669.) 
8.  The  act  of  1849,  instead  of  being  in  conflict,  is  in  conformity 
.with  the  constitution.  (Art.  8,  §§  2-7.)  It  was  enacted  to  carry 
into  effect  these  sections  of  the  constitution.  It  prescribes  the 
mode  of  enforcing  the  general  principle  affirmed  by  the  consti- 
tution. 9.  The  words  of  Art.  8,  sec.  7,  of  the  constitution.  "  in- 
dividually responsible  to  the  amount  of  their  respective  share  or 
shares  of  stock  for  all  its  debts  and  liabilities,"  must  mean  an 
individual  responsibility  beyond  the  stock  subscribed  to  the  amount 
of  such  stock.  The  same  language  had  been  employed  frequently 
in  various  acts  of  the  Legislature,  and  had  been  invariably  con- 
strued to  mean  a  liability  beyond  the  cost  of  the  stock  itself  to 
the  amount  of  the  par  value  of  the  stock.  (Briggs  a.  Penniman, 
8  Cow.,  387;  Bank  of  Poughkeepsie  a.  Ibbotsons,  24  Wend.) 
473.)  Unless  the  clause  is  so  construed,  it  would  have  no  mean- 
ing whatever.  Without  it,  the  money  paid  or  agreed  to  be  paid 
by  the  shareholder  for  his  stock  would  be  liable  to  the  creditor 
for  the  "  debts  and  liabilities  of  the  corporation."  But  the 
words  of  the  constitution  provide  for  an  individual  personal 
responsibility  greater  than  would  exist  without  those  words. 
And  by  the  same  clause  the  "  individual  responsibility"  is 
limited  to  the  "  amount  of  their  respective  shares."  10.  The 
various  sections  of  the  act  of  1849  are  not  in  violation  of  the 
constitution.  The  stockholders  are  represented  by  the  corpo- 
ration. Section  5  merely  provides  for  suits  against  the  corpora- 
tion, and  the  stockholder  is  not  known  under  the  act  as  apart 
from  the  corporation,  until  after  the  corporation  is  declared  in- 
solvent, when  he  is  called  upon  by  the  receiver  acting  for  the 
creditor  to  pay  his  share  of  the  liability  under  the  constitution. 
Sections  6-13  apply  to  proceedings  against  the  corporation  in 
its  corporate  capacity,  and  are  in  accordance  with  §  3  of  Art.  8 
of  the  constitution.  Section  17,  by  which  the  notice  to  the  stock- 
holders is  not  required  to  be  personally  served,  is  a  mere  statu- 
tory regulation  showing  the  mode  of  bringing  a  party  before  the 
court,  and  is  upon  the  same  principle  as  proceedings  for  attach- 
ment against  non-resident  and  publication  against  absent  de- 
fendants. Sections  25,  26,  and  27  relate  to  appeals.  The  Legis- 
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lature  has  full  power,  under  the  constitution,  to  fix  the  right  and 
mode  of  appeal.     (Const.,  Art.  6,  §§  5,  9,  and  25.) 

II. — The  court  had  not  lost  jurisdiction  of  the  proceeding  for 
the  assessment  of  the  stockholders,  by  reason  of  any  delay  in 
such  assessment,  occasioned  either  by  the  laches  of  the  receiver 
or  referee,  or  by  the  action  of  the  court  itself.  1.  By  section 
18  of  the  act,  the  referee  is  required  to  report  at  the  first 
special  term  after  the  expiration  of  six  weeks  from  his  ap- 
pointment. The  appointment  was  made  August  14,  1855  ;  the 
six  weeks  expired  September  25,  1 855 ;  the  first  special  term 
thereafter  was  held  in  October,  1855 ;  the  referee  could  report  at 
any  time  during  that  term.  Before  its  expiration  a  creditor  and 
a  stockholder  applied  to  the  court  for  a  suspension  of  proceeding 
under  section  23.  This  application  was  opposed  by  the  receiver, 
but  a  delay  and  suspension  of  proceedings  for  six  months  was 
granted  by  the  court  (Mr.  Justice  Cowles),  with  liberty  to  the 
petitioners  or  others  to  apply  for  a  further  delay.  This  sus- 
pension and  delay  was  further  continued  by  the  order  of  the 
court  (Mr.  Justice  Roosevelt)  to  October  29,  1856.  Both  these 
orders  were  granted  on  the  grounds  permitted  by  section  23, 
viz. :  "  The  pendency  of  litigations  or  controversies  for  the  re- 
covery of  demands  against  the  association."  When  the  suspen- 
sion expired,  October  29,  1856,  the  October  special  term  had 
adjourned.  There  was  no  special  term  until  December.  At 
that  special  term  the  referee  applied  to  the  court  for  an  exten- 
sion of  time  under  section  18,  and  an  order  was  made  Decem- 
ber 16, 1856,  granting  ninety  days'  further  time  to  the  referee  to 
complete  his  appointment.  The  report  was  presented,  an  order 
made  thereon  within  the  period,  March  16,  1857.  2.  The  pro- 
hibition contained  in  section  23,  against  the  delay  exceeding  one 
year,  does  not  refer  to  a  delay  in  presenting  the  report  as  re- 
quired by  section  18,  but  to  a  delay  or  suspension  of  the  neces- 
sary proceedings  to  make  the  apportionment  and  present  the 
report,  for  the  reasons  stated  in  section  23.  3.  The  statute  con- 
templates that  the  referee  shall  have  a  certain  period  of  time  in 
which  to  make  his  assessments.  1st.  Six  weeks  from  the  time  of 
his  appointment.  2d.  Whatever  time  may  elapse  after  the  six 
•weeks  until  the  expiration  of  the  next  special  term  held  in  the 
county.  3d.  A  further  period  not  exceeding  ninety  days,  "  if 
in  the  opinion  of  the  justice  holding  the  term  further  time  is- 
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necessary,  to  enable  the  referee  to  complete  the  apportionment,  or 
to  take  further  proof."  4.  The  suspension  or  delay  which  can 
be  granted  under  section  23,  is  a  suspension  of  this  time,  a  delay 
of  the  work  to  be  done  within  that  time,  and  it  is  a  delay  of 
time  to  the  extent  of  one  year  over  and  above  the  time  fixed  by 
section  18. 

III. — The  section  itself  is  merely  directory.  It  cannot  be 
considered  mandatory,  so  as  to  defeat  the  intent  of  the  act,  and 
deprive  the  creditors  of  the  privileges  granted  them  by  the  act 
itself.  The  act  does  not  declare  the  proceedings  null  if  not 
strictly  pursuant  to  the  statute.  (Smith  on  Stats.,  782-796 ;  The 
People  a.  Cook,  14  Barb.,  259,  290-295,  323,  326,  and  cases 
there  cited ;  Wood  a.  Chapin,  3  Kern.,  509  ;  see  opinion  of 
Judge  Mitchell  below.)  1.  Any  other  construction  of  the  act 
would  place  it  in  the  power  of  any  justice  of  the  court,  or  any 
receiver  or  referee,  to  defeat  the  act  and  take  from  the  creditor 
all  the  rights  given  him  by  the  constitution  and  the  act  itself. 

2.  It  is  not  the  policy  of  the  law  to  place  such  unlimited  power 
in  the  hands  of  the  officers  of  the  court,  or  of  the  court  itself. 

3.  The  intent  of  this  law  is  to  give  to  creditors  a  summary 
remedy  against  a  defaulting  bank.    The  time  limited  for  the 
action  of  the  officers  who  are  to  execute  it  is  consequently  short. 
The  object  of  the  law  is  to  secure  the  right  of  the  creditor,  and 
to  secure  it  by  a  summary  process,  not  to  deprive  him  of  that 
right  by  the  action  of  parties  over  whom  he  has  no  control. 

4.  Although  this  is  the  case,  yet  the  creditor  cannot  in  any 
manner  act  himself  after  the  first  application  to  declare  the 
bank  insolvent.     All  the  subsequent  proceedings  are  entirely  in 
the  hands  of  parties  designated  by  the  law  itself;  the  court,  the 
receiver,  and  the  referee.     Their  duties  are  fixed.    If  they  do 
not  execute  them  either  through  malfeasance  or  nonfeasance, 
the  creditor  cannot  be  deprived  of  the  right  vested  in  him  by 
the  constitution  and  law,  which  right  was  apart  of  the  contract 
made  by  him  with  the  bank  and  the  stockholder  at  the  time  he 
became  a  creditor.     See  The  People  a.  Supervisors  of  Chenango 
(4  Seld.,  317).     5.  When  the  Legislature,  carrying  out  the  prin- 
ciple declared  in  the  constitution,  enacted  the  statute  of  1849, 
and  fixed  the  manner  in  which  the  creditor  should  obtain  his 
remedy,  and  therein  declared  that  the  remedy  given  to  the 
creditor  by  the  constitution  should  be  enforced  against  the  stock- 
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holder  in  the  mode  prescribed  by  that  act,  "  and  in  no  other 
manner"  they  did  not  mean  to  deprive  the  creditor  of  his  only 
remedy  by  a  delay  of  a  single  day  in  one  of  the  executive 
officers  appointed  to  manage  the  details  prescribed  by  the  act 
itself.  The  law,  therefore,  must  be  considered  as  simply  direc- 
tory. 6.  If  the  law  is  mandatory  in  the  case  of  a  referee  mak- 
ing an  apportionment,  it  is  equally  mandatory  in  the  case  of  a 
receiver  making  a  dividend  as  required  by  section  12.  The  ut- 
most time  allowed  to  the  receiver  is  one  hundred  and  eighty 
days,  unless  his  action  is  delayed  by  section  23.  If  the  receiver 
should  neglect  to  make  the  dividend  within  the  year,  the  rule 
contended  for  by  the  respondents  would  take  from  the  court 
the  power  to  enforce  the  payment  of  a  dividend  after  the  expi- 
ration of  the  year.  7.  The  delay  alleged,  even  if  in  violation  of 
statute,  does  not  take  from  the  court  jurisdiction. 

IY. — By  section  18  of  the  act,  the  justice  holding  the  special 
term  was  vested  with  full  discretionary  power  to  grant  further 
time  to  a  referee  to  make  his  report.  That  discretion  having 
been  exercised  by  the  order  of  December  16,  it  was  not  compe- 
tent for  any  other  justice,  at  special  term,  to  act  in  the  matter, 
and  in  effect  vacate  an  order  already  made. 

Y. — All  the  provisions  of  the  act  have  been  strictly  complied 
with  by  the  receiver  and  referee.  1.  The  report  of  the  receiver 
required  by  sections  14  and  15,  is  in  strict  accordance  with  the 
requisitions  of  the  act.  It  states  the  account  of  the  debts  and 
liabilities  remaining  unsatisfied  at  the  time  of  the  report,  show- 
ing the  parties  to  whom  the  indebtedness  existed,  the  amount 
and  the  nature  of  the  claim,  whether  for  services,  deposits,  cer- 
tified checks,  &c.  It  is  not  necessary  that  the  nature  of  the 
services,  or  the  time  of  making  the  deposits  should  be  stated  in 
full.  That  would  require  a  very  lengthy  and  unnecessarily  par- 
ticular account.  It  is  as  full  as  any  account  required  from  a 
trustee  or  executor  in  the  first  instance.  The  object  is  to  give 
information  to  the  court.  If  it  were  to  pass  the  account,  it 
would  be  a  sufficiently  particular  statement  to  render,  subject  to 
examination  and  further  proof  when  required.  It  sets  forth  the 
amount  of  cash  realized  by  the  receiver,  showing  from  whom 
received  and  the  amount  from  each.  It  also  shows  the  expenses 
and  allowances  claimed  by  him,  the  payments  that  he  has 
made,  the  amount  divided  and  the  dividends  declared.  It 
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also  contains  the  list  of  stockholders,  the  nominal  amount  held 
by  each,  and  the  residence  of  each  so  far  as  the  same  could  be 
ascertained.  The  fact  that  all  the  residences  of  the  stock- 
holders do  not  appear  in  the  schedule,  is  no  evidence  that 
the  residence  of  the  others  could  have  been  ascertained.  The 
presumption,  until  evidence  to  the  contrary  is  produced,  is  that 
the  receiver  complied  with  the  requirements  of  the  law.  The 
order  of  the  court,  dated  August  14,  reciting  that  the  require- 
ments of  sections  14  and  15  had  been  complied  with,  must  be 
taken  as  a  declaration  by  the  court  that  the  same  had  been  done. 
2.  The  reference  required  by  section  16  was  made,  and  the  or- 
der contains  every  thing  required  by  that  section.  3.  The 
referee  gave  the  notices,  and  caused  them  to  be  served  in  the 
manner  required  by  section  17.  4.  The  hearing  was  had  before 
the  referee  in  the  manner  required  by  section  18. 

VI. — The  objection,  that  the  United  States  Trust  Company 
cannot  act  in  this  matter,  for  the  reason  that  its  charter  i& 
unconstitutional,  or  that  it  has  forfeited  its  character,  if  not  un- 
constitutional, is  not  well  taken.  (United  States  Trust  Company 
a.  Brady,  20  Barb.,  120  ;  affirmed  in  Court  of  Appeals.) 

VII. — Nor  is  the  objection  well  taken,  that  the  stockholders 
have  not  the  opportunity  of  contesting  the  claims  with  which 
they  are  charged.  The  stockholders  would  not  have  had  that 
right  before  the  failure  of  the  bank.  It  was  exercised  by  their 
representatives — the  Board  of  Directors.  It  was,  after  the  fail- 
ure, exercised  by  the  receiver,  also  the  representative  of  the 
stockholders. 

It  can  be  exercised  by  the  receiver  under  the  direction  of  the 
court  after  the  assessment,  and  any  funds  remaining  in  the  re- 
ceiver's hands,  after  payment  of  the  debts,  revert  to  the  stock- 
holders. The  summary  nature  of  the  act  does  not  contemplate 
an  adjudication  on  claims.  The  receiver's  report  should  show  a 
prima  facie  case,  and  that  is  enough. 

VIII. — The  objection  that  notices  of  the  apportionment  were 
not  properly  served,  can  only  be  taken  by  the  parties  affected 
by  such  irregularity.  The  statute  creates  a  several  liability  on 
the  part  of  each  stockholder.  The  omission  to  serve  on  one 
stockholder  may  release  that  one,  but  it  does  not  exempt  an- 
other, whose  rate  of  assessment  is  not  increased  by  such  omis- 
sion. Besides,  there  are  no  facts  before  the  court  to  show  that 
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such  services  were  not  made  on  all  the  parties  residing  in  the 
county  of  New  York. 

The  above  points  refer  to  all  the  cases  now  before  the  court. 
Special  questions  arise  in  some  of  the  cases  in  addition  to  the  gen- 
eral objections  applicable  to  all.  They  will  be  now  considered. 

IX. — The  United  States  Fire  Insurance  Company  appeared 
"by  the  stock-ledger  to  be  the  holder  of  400  shares  of  the  stock 
of  the  bank.  These  were  held  as  collateral  security  for  a  loan 
of  $8500  (afterwards  reduced  to  $5500),  made  by  the  Insurance 
Company  to  Sloan  &  Leggett.  The  stock  was  transferred  to  the 
Insurance  Company  on  the  books  of  the  bank.  The  referee 
charged  Sloan  &  Leggett  with  the  stock.  The  receiver  excepted, 
and  claimed  that  the  stock  should  be  charged  to  the  United 
States  Fire  Insurance  Company.  The  court  sustained  the  ex- 
ception of  the  receiver. 

The  receiver  claims  that  the  United  States  Fire  Insurance 
Company,  whose  name  appears  on  the  books  of  the  bank  as  a 
-stockholder,  at  the  time  of  default  in  payment  of  the  debts  of 
the  bank,  is  to  be  considered  a  stockholder,  and  chargeable  as 
:such  for  the  purposes  of  the  assessment.  1.  By  section  2, 
stockholders  are  not  only  those  whose  names  appear  on  the 
books  of  the  bank,  but  also  "  equitable  owners"  of  stock.  In 
case  the  name  of  a  party  is  placed  on  the  books,  without  his 
assent,  then  the  equitable  owner  is  the  stockholder.  If  they 
hold  as  trustees,  the  equitable  owner,  or  the  cestui  que  trust,  who 
directs  the  investment  is  liable.  In  case  of  an  investment  by  a 
guardian  or  other  trustee,  in  the  name  of  the  cestui  que  trust, 
without  his  assent,  the  trustee  is  chargeable.  2.  The  provision 
of  keeping  a  book  for  the  names  of  the  stockholders  is  a  new 
statutory  provision.  It  was  formerly  necessary  to  the  bank  for 
the  proper  transaction  of  its  business,  but  was  never  before  en- 
forced by  statute  (§4).  3.  It  is  also  made  compulsory  upon 
the  bank,  that  this  book  should  "  be  open  to  public  inspection," 
and  a  non-compliance  with  this  provision  of  the  statute  subjected 
the  bank  to  a  penalty  of  $100  per  day.  4.  The  object  of  these 
provisions,  so  minute  in  these  details,  is,  that  the  party  about  to 
become  a  creditor  of  the  bank  may  know  who  are  the  parties 
individually  liable  to  him,  under  the  constitution  and  the  statute, 
for  the  debts  the  bank  are  about  to'  contract  with  him,  and  that 
he  may  be  kept  constantly  informed  who  these  parties  are  and 
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what  changes  are  made  in  them.  5.  Without  this  explanation, 
the  only  object  of  the  provision  would  have  been  to  satisfy  pub- 
lic curiosity.  "We  cannot  presume  that  a  statute  was  enacted 
with  that  intent.  6.  Formerly,  a  creditor  could  make  his  inqui- 
ries as  to  the  resources  of  a  bank,  its  mode  of  transacting  busi- 
ness, and  the  character  of  its  officers,  in  the  same  way  that  he 
could  with  regard  to  any  other  party.  The  constitution  and  act 
provided  an  additional  security,  viz.,  the  individual  responsi- 
bility of  each  stockholder.  This  would  be  of  no  avail  to  him 
unless  he  were  able  to  examine  for  himself  who  were  the  stock- 
holders, and  to  pass  upon  their  responsibility.  (Roosevelt  a. 
Brown,  1  Kern.,  148.)  1.  Such  being  the  case,  the  stockholder 
who  allows  his  name  to  be  upon  the  books,  becomes  a  guarantor 
to  the  creditor  to  an  amount  equal  to  that  of  his  stock.  (Roose- 
velt a.  Brown,  II.,  148 ;  Adderly  a.  Sloan,  6  Hill,  624  ;  Steb- 
bins  a.  Phenix  Fire  Insurance  Company,  3  Paige,  350.)  8.  The 
evidence  afforded  by  the  books  is  only  presumptive,  and  can  be 
repelled  in  various  ways ;  such  as  proof  of  the  transfer  to  a 
party  without  authority,  or  the  cases  mentioned  in  section  2. 
9.  The  holder  of  stock  is  liable  for  all  the  debts  of  the  bank, 
contracted  after  January  1,  1850,  and  on  which  default  in  pay- 
ment is  made  while  he  is  a  stockholder.  This  includes  not  only 
debts  contracted  while  he  is  a  stockholder,  but  also  all  prior 
debts  (§  3). 

X. — Thomas  W.  Pearsall  appeared  on  the  stock-ledger  a  holder 
of  100  shares  of  stock,  and  held  them  as  collateral  security  for 
a  loan  to  Sloan  &  Leggett. 

XI. — William  B.  Scott  &  Co.  appeared  on  the  stock-ledger 
as  holders  of  120  shares  of  stock.  They  held  them  as  collateral 
security  for  a  loan  to  Peter  Poillon,  Jr.  The  stock  was  transferred 
to  them  on  the  books,  and  the  dividends  were  collected  by  them. 

XII. — Henry  Leger  appeared  by  the  stock-ledger  as  the  holder 
of  240  shares  of  stock.  He  held  them  as  collateral  security  for 
a  loan  to  Peter  Poillon,  Jr.,  and  had  the  stock  transferred  to  his 
own  name  on  the  books  in  order  to  prevent  Poillon  from  making 
other  use  of  it. 

XIII. — The  Chatham  Bank  appeal's  by  the  stock-ledger  to  be 
the  holder  of  40  shares  of  stock.  This  was  held  as  collateral 
security  for  a  loan  to  Hiram  Fuller. 

XIY. — William  J.  Staples  sold  50  shares  of  stock  in  Novem- 
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ber,  1854.  It  does  not  appear  whether  it  was  transferred  on  the 
books  or  not.  In  either  case,  he  is  chargeable  as  a  stockholder. 
It  was  only  a  transfer  upon  the  books  to  another  party  that  he 
could  become  exonerated  from  liability. 

XV. — Elijah  F.  Purdy,  trustee,  appears  upon  the  books  as 
holder  of  51  shares,  as  trustee.  For  this,  Purdy  is  personally 
liable.  1.  The  mere  name  of  trustee,  without  any  proof  that 
such  trust  existed,  would  not  absolve  him  from  his  personal  lia- 
bility. 2.  He  is  chargeable  as  trustee,  under  section  2  of  the 
act,  as  a  "  trustee  voluntarily  investing  his  trust  fund  in  the 
stock."  3.  If  it  was  unlawful  for  him  to  become  such  trustee, 
he  cannot  take  advantage  of  his  own  illegal  acts  as  against  the 
creditors. 

XVI. — John  P.  Hone  was  charged  by  the  referee  as  the  holder 
of  20  shares,  when,  in  fact,  he  was  the  holder  of  120  shares,  and 
the  error  was  corrected  by  the  court. 

XVII. — Jonathan  Purdy  applied  to  the  court,  on  the  motion 
to  confirm  the  report,  for  the  allowance  of  an  offset  of  his  claim 
against  the  bank,  amounting  to  $1287.39,  in  opposition  to  his 
assessment.  The  application  was  refused.  ]STo  such  offset  can 
be  allowed.  The  statute  does  not  contemplate  any  offset.  Each 
stockholder  is  liable  for  a  sum  equal  to  the  whole  amount  of  his 
stock,  or  to  a  pro  rota  assessment  thereon  sufficient,  if  assessed 
on  all  the  stock,  to  pay  all  the  debts.  All  the  creditors  have 
equal  claims  against  all  the  stockholders.  No  party  has  the  right 
to  assume  the  position  of  a  preferred  creditor.  If  an  offset  is 
allowed,  and  there  should  be  any  default  in  collecting  the  as- 
sessment, the  party  obtaining  the  allowing  of  such  offset  would 
become  a  preferred  creditor. 

XVIII. — The  Supreme  Court  erred  in  reversing  the  judgment 
of  the  special  term  and  dismissing  the  proceedings,  on  the  ground 
that  the  facts  deemed  essential  to  confer  jurisdiction  did  not  ap- 
pear on  the  papers.  1.  It  is  not  necessary,  in  any  proceeding 
originating  in  a  court  of  general  jurisdiction,  that  the  facts  con- 
ferring jurisdiction  should  appear  on  the  face  of  the  papers. 
2.  There  is  no  distinction  now  in  regard  to  jurisdictional  aver- 
ments between  "  actions"  and  "  special  proceedings,"  even  if 
there  ever  were  in  the  Supreme  Court.  Before  the  Code,  every 
special  proceeding  must  have  been  authorized  by  some  special 
statute,  to  be  prosecuted  in  some  court  or  tribunal,  but  since 
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then  (Code  of  Procedure,  §  1),  they  both  come  under  the  gene- 
ral head  of  "  remedies,"  and  the  jurisdiction  of  the  court  is  as 
general  in  special  proceedings  as  in  actions.  By  the  constitu- 
tion (Art.  6,  §  3),  its  jurisdiction  is  declared  to  be  general.  3.  The 
only  way  in  which  a  question  of  jurisdiction  can  be  determined 
in  the  Supreme  Court,  unless  the  want  of  jurisdiction  appear  ex- 
pressly on  the  papers,  is  by  evidence  of  the  facts.  4.  The  facts 
.constituting  jurisdiction  do  sufficiently  appear  in  this  case.  For 
every  presumption,  intendment,  or  influence  is  to  be  taken  in 
favor  of  the  existence  of  the  jurisdiction  until  the  contrary  ex- 
pressly appears.  (Harrington  a.  The  People,  6  Barb.,  608  ; 
Barber  a.  Winslow,  12  II.,  102;  Miller  a.  Brinckerhoff,  4  Den., 
120.)  5.  The  act  of  1849,  ch.  226  (p.  340  of  Session  Laws),  i& 
in  no  sense  a  private  statute,  but  it  is  a  public  one,  of  which 
courts  are  bound  to  take  notice  without  being  specially  pleaded. 
6.  This  being  a  remedial  proceeding  for  the  protection  of  the 
citizen,  every  intendment  will  be  made  in  favor  of  the  judgment 
at  special  term,  and  that  the  court  had  jurisdiction,  unless  the 
contrary  appear  on  the  face  of  the  record  or  be  affirmatively 
shown  aliunde.  (See  Foot  a.  Stevens,  17  Wend.,  483  ;  Hart  a. 
Seixas,  21  /5.,  40 ;  Castle  a.  Mathews,  Lalor's  Sup.  to  Hill  and 
Denio,  438.)  7.  The  proceeding  immediately  under  review 
could  not  bring  up  the  question  of  jurisdiction  on  the  alleged 
ground.  These  proceedings  to  assess  stockholders  spring  out 
of,  and  are  founded  on  the  order  to  declare  the  bank  insolvent. 
That  order  cannot  be  collaterally  attacked.  It  is  binding,  like 
any  other  order,  until  set  aside  or  reversed.  8.  This  proceeding 
commences  with  report  of  July  28X 1855,  and  the  order  thereon 
of  14th  August,  1855,  and  no  reversal  of  the  judgment  rendered 
thereunder  can  be  made,  except  for  error  of  law  or  fact  in  these 
proceedings.  The  report  states  all  that  is  necessary  to  sustain 
jurisdiction.  It  avers  that  the  Trust  Company  was  duly  ap- 
pointed receiver,  &c.,  which  is  sufficient,  unless  the  defend- 
ants controvert  such  statement,  and  then  it  is  a  question  of 
fact.  Section  161  of  Code  of  Procedure,  which  introduces  a 
new  rule.  (See  Cruyt  a.  Phillips,  16  How.  Pr.  R.,  120;  S.  C., 
7  Abbotts'1  Pr.  R.,  205.)  9.  If  these  proceedings  go  back  to  the 
order  declaring  the  bank  insolvent,  there  is  sufficient  in  that 
order  to  sustain  the  jurisdiction.  It  recites  not  only  the  mere 
fact  that  the  Empire  City  Bank  was  a  bank  issuing  bank  notes 
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to  circulate  as  money,  but,  in  more  general  terms,  that  the  ap- 
plication under  which  the  order  for  a  receiver  was  granted  had 
been  made  in  pursuance  of  the  statute.  10.  To  go  back  still 
further,  the  affidavit  of  Purser  involves  an  allegation  of  the  fact 
that  the  Empire  City  Bank  issued  bank  notes.  On  this  affidavit 
an  order  to  show  cause  why  the  bank  should  not  be  enjoined, 
&c.,  was  served  on  the  bank,  and  a  hearing  was  had  thereon, 
and  after  hearing  counsel  for  the  bank,  the  court  makes  this 
order.  11.  The  recital  that  the  Empire  City  Bank  was  a  bank 
of  issue  is  a  recital  of  facts,  of  which  the  courts  can  take,  and 
are  bound  to  take,  judicial  cognizance.  The  act  to  authorize 
the  business  of  banking  is  a  public  act.  All  the  associations 
acting  under  it  are  obliged  to  record  their  articles,  and  they  be- 
come public  records.  12.  It  is,  at  least,  doubtful  whether  there 
can  be  any  association  under  the  act  of  1838  which  is  not  a 
bank  of  circulation.  The  whole  scope  of  that  act  extends  only 
to  banks  of  circulation ;  and  in  the  act  of  April  12,  1848, 
amending  said  act  of  1838,  we  have  a  legislative  interpretation 
of  the  act  of  1838  which  shows  these  banks  must  be  banks  of 
circulation.  (Laws  of  1838,  245  ;  lb.,  1848,  462 ;  II.,  1840, 
306,  ch.  363  ;  /&.,  1844,  416,  ch.  281,  §  1 ;  11.,  1851,  3T5,  §  1.) 
13.  The  papers  presented  by  the  respondents  to  the  court  below 
were  in  no  respect  a  record.  It  was  a  collection  of  papers 
selected  by  the  respondents.  All  the  exhibits  annexed  to  the 
referee's  report  were  omitted.  It  did  not  include  all  the  papers 
on  which  the  preliminary  proceedings  were  founded.  The  rec- 
ord, as  a  record,  if  right  in  including  the  preliminary  proceed- 
ings was  manifestly  defective,  inasmuch  as  it  did  not  include 
them  all.  If  it  had  been  confined  to  the  proper  matter,  the 
want  of  jurisdiction,  if  inquirable  into,  was  so  only  as  a  matter 
-of  fact,  and  the  receiver  had  a  right  to  be  heard  thereon,  and  to 
introduce  proofs.  It  was  apparent  on  their  face  that  some 
papers  were  omitted.  The  general  term  should  therefore  have 
dismissed  the  appeal,  or  at  all  events,  suspended  it  until  the  par- 
ties had  produced  all  the  papers.  14.  In  every  case,  if  a  pro- 
cess or  order  emanate  from  a  judge  or  court  having  jurisdiction 
of  the  subject-matter,  and  is- in  substance  and  effect  such  as  the 
court  or  officer  was  authorized  to  issue  or  make,  if,  in  issuing  or 
making  it,  it  was  the  duty  of  such  judge  or  court  to  pass  judi- 
cially on  any  question  of  fact,  the  presumption  of  law  is  that  he 
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did  so  ;  and  although  a  mere  recital  in  an  order  or  process  is 
not  proof  of  facts  constituting  jurisdiction,  yet  the  recital  does 
not  hurt,  and  the  facts  may  be  inquired  into  and  controverted 
aliunde.  (Brittain  a.  Kinnaird,  1  Brod.  <&  Bing.,  432 ;  Savacol 
a.  Boughton,  5  Wend.,  170,  172  ;  Bennet  a.  Burch,  1  Den.,  141, 
146  ;  2  Cow.  &  HilVs  Notes,  1016,  1020.)  15.  Further,  with 
the  proof  before  the  general  term,  that  this  was  a  bank  of  issue, 
it  should  have  allowed  an  amendment  by  inserting  the  formal 
allegation,  so  as  to  conform  the  petition  to  the  facts  proved. 
(2  Rev  Stats.,  424  (1st  ed.) ;  Code,  §  173  ;  Foot  et  al.  a.  Stevens, 
17  Wend.,  483,  488  ;  Field  a.  Hawkshurst,  9  How.  Pr.  E.,  75  ; 
Egert  a.  Wicker,  10  2b.,  193  ;  Bowdoin  a.  Coleman,  3  Abbotts' 
Pr.  R.,  431 ;  Bate  a.  Graham,  1  Kern.,  237.) 

John  W.  Edmonds,  for  the  respondents  Purdy  and  others. 
The  points  made  by  the  learned  counsel  are  fully  presented  in  the 
report  of  the  proceedings  in  the  Supreme  Court,  6  Ante,  385,  406. 

S.  Sanxay,  for  other  appellants. 

BY  THE  COURT. — DENIO,  J. — I  am  of  opinion  that  the  deter- 
mination appealed  from  cannot  be  sustained,  upon  the  ground 
on  which  it  was  placed  by  the  general  term  of  the  Supreme 
Court.  It  has  not  been  contended  but  that  the  bank  actually 
issued  circulating  notes,  procured  according  to  the  provisions  of 
the  General  Banking  Law ;  for  that  fact  was  incidentally  stated 
in  several  of  the  papers  which  were  before  the  court.  For  in- 
stance, the  second  application  of  Mr.  Purser,  upon  which  the 
order  to  show  cause  was  granted,  complains  that  the  bank  had, 
subsequent  to  its  failure,  paid  demands  against  it,  to  a  large 
amount,  to  creditors  other  than  bill-holders  and  depositors  ;  and 
the  order  to  show  cause  itself,  recites  that  the  bank  is  an  asso- 
ciation issuing  bank  notes,  to  circulate  as  money.  Moreover, 
the  receiver,  in  his  report,  states  that  he  had  received  the  securi- 
ties which  had  been  placed  in  the  hands  of  the  superintendent 
of  the  banking  department,  over  and  above  the  amount  of  the 
outstanding  circulation  of  the  bank;  and  the  affidavit  of  Purser 
and  Hone,  upon  which  one  of  the  orders  to  stay  proceedings  was 
granted,  contains  an  estimate  of  the  probable  gains  of  the  bank 
from  the  loss  of  its  circulating  notes,  which  had  been  issued  to 
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customers.  But  the  objection  assumes  that,  in  a  special  pro- 
ceeding like  this,  primary  application  must,  in  order  to  confer 
jurisdiction,  contain  a  plain  statement  that  the  corporation  be- 
longs to  the  class  mentioned  in  the  statute — that  is,  that  it  is 
a  corporation,  or  joint-stock  association,  for  banking  purposes, 
issuing  bank  notes,  &c.,  to  circulate  as  money,  after  the  1st  day 
of  January,  1850.  (Laws  of  1849,  340,  §  1.)"  As  the  bank  was 
incorporated  in  1852,  and  as  the  incidental  statements  referred 
to  show  that  it  was  all  along  assumed  that  the  corporation  was  a 
bank  of  issue,  the  present  objection  is  one  of  an  exceedingly 
formal  character. 

If  it  be  conceded  that  an  omission  in  the  application  to  bring 
the  bank  proceeded  against  within  the  statutory  description 
would  render  the  proceedings  void,  it  was  incumbent  upon  the 
parties  who  appealed  to  the  general  term  to  show  that  such  a 
defect  really  existed,  by  causing  to  be  returned  all  the  papers 
which  were  before  the  judge  who  granted  the  initiatory  order. 

Now,  it  appears  by  that  order  that  the  judge  had  before  him 
not  only  the  former  application  of  Mr.  Purser,  but  application 
of  the  Union  Bank,  the  American  Exchange  Bank,  &c.,  of 
Isaac  Frost  and  others,  all  creditors  of  the  bank  proceeded 
against,  whose  demands  had  been  refused  payment  more  than 
ten  days  before  granting  the  order.  If  these  papers,  which  are 
stated  in  the  order  to  have  been  filed  by  the  judge,  contained 
the  allegation,  the  omission  of  which  is  complained  of,  the  or- 
der was  unexceptionable.  That  they  did  contain  it  is  rendered 
probable  by  the  fact  that  the  order  describes  the  bank  as  one 
which  issued  circulating  notes,  a  fact  which  the  judge  could 
regularly  have  known  only  from  the  papers  before  him.  The 
other  applications  may  have  been  deficient  as  to  the  allegation 
equally  with  the  affidavit  of  Purser,  but  it  cannot  be  affirmed 
that  these  were  until  it  be  shown  by  their  production.  I  think, 
therefore,  that  the  general  term  fell  into  an  error  in  reversing 
the  order  of  the  special  term  for  want  of  jurisdiction,  where  a 
portion  of  the  papers,  in  which  the  fact  conferring  jurisdiction 
if  it  existed  would  regularly  appear,  were  not  before  them. 

But  there  is  another  answer  to  this  objection.  The  process 
against  the  stockholders  commenced  with  the  order  of  reference 
of  August  14,  1855.  They  were  not  parties  to  what  the  act 
required  to  be  done  anterior  to  that  order.  The  object  of  the 
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prior  proceedings,  besides  restraining  the  bank  from  further 
transactions,  was  to  procure  an  account  of  the  unpaid  debts  and 
liabilities,  and  a  statement  from  its  books  of  the  several  persons 
who  were  and  had  been  stockholders,  from  January  1,  1850, 
when  the  personal  liability  first  attached,  or  in  this  case  from  its 
creation.  Then  the  matter  was  committed  to  a  referee,  and  no- 
tice in  the  nature  of  process  was  to  be  given  to  the  persons  ap- 
pearing to  be,  or  to  have  been  stockholders  (§§  16,  17").  This 
was  the  beginning  of  the  litigation.  The  referee's  report  was  to 
be  made  to  a  special  term  of  the  Supreme  Court,  where  the 
parties  interested  were  entitled  to  appear  and  contest  its  conclu- 
sions, with  the  right  to  appeal  to  the  general  term,  and  to  this 
court,  as  in  other  cases. 

It  appears  from  this  statement,  that  the  proceedings  to  charge 
the  stockholders  with  the  debts  of  the  corporation  are  required 
to  be  had  before  a  court  of  general  jurisdiction,  in  which  the 
parties  sought  to  be  charged  are  entitled  to  appear  and  defend, 
and  carry  their  case  from  court  to  court,  by  way  of  review,  as 
in  the  case  of  regular  actions  in  that  court.  In  such  cases  I  un- 
derstand the  rule  to  be,  that  jurisdiction  is  to  be  presumed,  un- 
less the  contrary  appear.  (Foot  a.  Stevens,  17  Wend.,  483,  and 
cases  cited.)  The  Supreme  Court  at  special  term  had  general 
jurisdiction  of  proceedings  against  the  stockholders  of  banks  of 
issue,  to  charge  them  with  the  unpaid' debts  of  such  banks.  The 
parties  now  litigating  were  proceeded  against  as  persons  so  lia- 
ble. Determinations  in  the  nature  of  judgments  were  obtained 
against  them,  establishing  such  liability  for  the  debts  of  the 
Empire  City  Bank. 

Assuming  that  nothing  appeared  to  show  whether  that  bank 
was  or  was  not  a  bank  of  issue,  still  the  judgments  cannot  be 
questioned  for  defect  of  jurisdiction,  because  they  were  rendered 
by  a  court  having  general  jurisdiction  of  the  subject,  and  the 
formal  steps  had  been  taken  to  subject  the  persons  of  the  parties 
to  the  proceeding. 

As  an  objection  for  defect  of  proof  that  the  association  was  a 
bank  of  issue,  the  answer  is,  that  it  appeared  jpn'ma  facie,  from 
the  report  of  the  receiver,  that  it  issued  currency,  and  nothing 
to  the  contrary  was  shown  on  behalf  of  the  stockholders.  It 
may  be  said,  too,  that  this  fact  was  impliedly  conceded  by  the 
course  of  the  proceeding,  for  neither  in  the  voluminous  testi- 
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mony  which  was  given  on  behalf  of  the  stockholders  before  the 
referee,  or  the  numerous  exceptions  which  were  taken  to  the 
report,  is  there  any  suggestion  that  the  bank  did  not  belong  to 
the  class  which  was  subject  to  this  jurisdiction.  As  such  a  fact, 
if  it  existed,  could  have  been  easily  established,  and  would  have 
put  an  end  to  the  controversy,  by  showing  that  no  liability  ex- 
isted, the  omission  even  to  suggest  it  is  an  implied  admission 
that  no  question  of  that  kind  could  be  successfully  made. 

That  point  being  disposed  of,  the  other  objections  may  be 
taken  up  in  their  natural  order.  The  statute  under  which  the 
proceedings  were  had,  was  challenged  as  being  a  violation  of 
the  constitution  of  the  United  States  and  of  this  State.  By  the 
Federal  constitution,  no  State  can  rightfully  enact  a  law  impair- 
ing the  obligation  of  contracts.  It  is  argued  that,  by  the  General 
Banking  Law,  the  associations  which  it  authorizes  are  alone  re- 
sponsible for  its  contracts,  the  shareholders  being  wholly  exempt 
from  liability ;  and  it  is  insisted  that  this  is  in  the  nature  of  a 
contract  between  the  State  and  the  shareholders,  and  that  the 
constitutional  guaranty  of  the  integrity  of  contracts  in  the 
national  constitution  would  be  illusory,  if  a  State  could,  by 
changing  its  constitution,  subvert  all  existing  engagements ;  and 
hence  that  the  guaranty  applies  as  well  to  State  constitutions  as 
to  other  State  laws.  Without  denying  or  affirming  the  sound- 
ness of  these  positions,  it  is-enough  to  say  that  the  General  Bank- 
ing Law  expressly  reserves  to  the  Legislature  the  power  to  alter 
or  repeal  it  (Laws  0/"1838,  253,  §  32),  so  that  any  changes,  which 
it  or  the  people  think  to  make,  are  fully  authorized  by  the  pro- 
visions of  the  supposed  contract  itself.  This  bank  was  created 
subsequently  to  the  constitution  and  to  the  act  of  1849,  and  the 
provisions  as  to  the  personal  liability  of  the  shareholders  attached 
to  it  from  its  inception,  and  in  judgment  of  law  were  voluntarily 
assumed  by  the  shareholders. 

The  act  is  also  objected  to  on  the  ground  that  it  takes  away 
from  the  stockholders  the  right  of  trial  by  jury,  and  that  it  de- 
prives them  of  their  property  and  rights  otherwise  than  accord- 
ing to  the  law  of  the  land,  and  without  due  process  of  law,  con- 
trary to  the  bill  of  rights  incorporated  into  the  first  article  of  the 
constitution  of  the  State.  The  trial  by  jury  is  preserved  by  the 
constitution  in  all  cases  in  which  it  had  been  used  prior  to  its 
adoption.  But  in  controversies  cognizable  in  courts  of  equity, 
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a  jury  trial  was  never  in  general  resorted  to.  The  facts  were 
determined  by  the  court  or  its  officers,  or  by  referees.  Par- 
ticular issues  might  be  ordered  for  trial  by  a  jury,  but  this  was 
discretionary,  except  in  a  few  cases  where  there  were  particular 
statutory  provisions.  The  winding  up  and  settling  of  the  affairs 
of  insolvent  corporations  fell  within  the  jurisdiction  of  courts  of 
equity  from  the  nature  of  the  case,  the  forms  used  in  courts  of 
law  not  being  adapted  to  such  controversies ;  and  we  according- 
ly find  that  it  was  the  constant  practice  of  the  Court  of  Chancery 
to  entertain  suits  for  that  purpose,  and  by  its  decree  to  determine 
who  were  stockholders  and  contributors,  and  in  what  propor- 
tions they  were  to  contribute,  and  to  cause  an  account  to  be  taken 
of  the  unsatisfied  debts  and  liabilities,  and  to  decree  a  distribu- 
tion accordingly.  Slee  a.  Bloom  (19  Johns.,  456),  and  Briggs  a. 
Penniman  (8  Cow.,  387),  are  examples  of  suits  of  that  character, 
and  the  jurisdiction  was  afterwards,  and  before  the  adoption  of 
the  constitution,  regulated  by  statutes.  (Rev.  Stats.,  464,  §  398, 
seq.}  It  is  very  plain,  therefore,  that  this  is  not  a  case  in  which 
the  stockholders,  who  are  sought  to  be  charged,  had  a  constitu- 
tional right  to  a  trial  by  jury. 

Another  and  more  difficult  question  arises  upon  the  provisions 
of  the  act  for  ascertaining  the  debts  due  from  the  insolvent  cor- 
porations, with  which  the  stockholders  are  to  be  charged.  Upon 
one  construction  of  the  act  the  account  of  debts  and  liabilities 
of  the  bank  is  to  be  taken  and  conclusively  established  by  the 
receiver,  upon  an  ex  parte  examination  to  be  made  by  him ; 
and  the  stockholders,  who  are  obliged  to  pay  them,  are  deprived 
of  any  opportunity  of  appearing  or  making  a  contest  upon  that 
question  ;  and  the  aggregate  of  the  debts  so  established  is  to  be 
apportioned  by  the  referee  among  the  stockholders,  in  propor- 
tion to  their  respective  shares  of  the  stock,  and  judgment  is 
eventually  to  be  rendered  according  to  the  apportionment,  after 
it  has  been  revised  and  confirmed  by  the  court.  Thus,  it  is 
argued,  the  amount  of  the  burdens  which  is  thrown  upon  the 
stockholders,  which  is,  in  its  nature,  a  judicial  question,  is  con- 
clusively determined  in  a  proceeding  unjudicial  in  its  nature, 
and  by  a  person  who  is  not  a  judicial  officer,  and  by  a  process 
which  precludes  all  litigation  on  the  part  of  the  persons  who 
are  to  be  charged.  The  argument,  so  far  as  it  assumes  that  the 
receiver  is  to  proceed  ex  parte,  seems  to  be  well  founded,  for  I 
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do  not  perceive  that  the  creditors  have  any  right  to  intervene  or 
to  be  heard  before  the  receiver.  He  is  upon  his  own  motion 
and  in  his  own  way  to  take  into  his  possession  and  administer 
assets  of  the  bank,  and  to  make  a  dividend,  and  then  if  any 
debts  or  liabilities  remain  unsatisfied,  he  is  to  render  to  a  justice 
of  the  Supreme  Court  in  the  district  "  a  particular  account  of 
said  debts  and  liabilities  so  remaining  unsatisfied."  %IIe  is  also 
to  report  a  list  of  the  persons  appearing  to  be  or  to  have  been 
stockholders  (§§  11-15). 

So  far  the  stockholders  are  not  to  receive  any  notice,  and  are 
not  allowed,  so  far  as  I  can  perceive,  to  appear,  or  to  be  heard 
in  the  proceeding.  But  upon  this  report  being  received,  the 
justice  is  to  refer  it  "  to  a  referee  to  be  appointed  by  him,  with 
directions,  after  giving  notice  to  all  persons  concerned,  to  ap- 
portion the  debts  and  liabilities  of  such  corporation,  &c.,  among 
the  said  stockholders  rateably,  in  proportion  to  their  stock,  &c., 
and  to  report  his  proceedings  to  such  justice  or  some  other  jus- 
tice of  the  Supreme  Court  in  the  same  district"  (§  16). 

The  argument  on  the  part  of  the  stockholders  assumes  that 
the  amount  of  the  debts  and  liabilities  which  the  receiver  had 
reported  is  made  conclusive  upon  the  stockholders,  and  that  the 
only  duty  of  the  referee  is  to  ascertain  and  determine  who  the 
stockholders  are  who  are  to  pay  that  amount,  and  the  propor- 
tion to  be  paid  by  each.  The  order  of  reference  in  this  case 
does  not  declare  that  the  aggregate  of  the  receiver's  list  of  debts 
is  to  be  apportioned,  but  in  the  language  of  the  statute  it  directs 
the  unpaid  debts  and  liabilities  to  be  apportioned,  &c. 

Upon  mature  reflection,  I  have  come  to  the  conclusion  that 
the  referee  is  to  pass  upon  and  determine  the  amount  of  the 
debts  to  be  paid,  as  well  as  the  parties  who  are  to  pay  them, 
and  that  he  is  not  obliged  to  take  the  receiver's  statement  of 
debts  as  conclusive.  The  language  favors  this  construction.  It 
is  not  the  amount  reported  that  the  referee  is  directed  to  appor- 
tion, but  the  unsatisfied  debts  and  liabilities  of  the  bank.  If  it 
had  been  intended  that  the  receiver's  report  of  debts  should 
form  the  basis  of  apportionment,  the  section  would  have  de- 
clared that  the  amount  so  reported  should  be  divided.  Again, 
we  are  not,  in  the  absence  of  precise  language,  to  intend  that  a 
matter  so  strictly  judicial  in  its  nature,  would  be  committed  to 
a  person  whose  duties,  in  all  other  respects,  relate  to  matters  of 


NEW-YOKE.  211 


Case  of  the  Empire  City  Bank. 


administration.  And,  moreover,  the  act  should,  if  practicable, 
be  so  construed  that  it  should  not  violate  any  constitutional  pro- 
vision or  any  common  principle  of  justice.  Other  parts  of  the 
act  are  consistent  with  the  idea  that  the  referee  is  himself  to 
ascertain  the  amount  of  the  debts.  Section  18  requires  the  ref- 
eree to  hear  the  allegations  and  proofs  of  all  parties  and  persons 
interested  in  the  matter  referred ;  "  and  besides  ascertaining 
the  persons  chargeable  as  stockholders,  he  is  to  determine  the 
amount  chargeable  to  each."  So  the  justice  holding  the  special 
term  is  to  hear  the  allegations  of  the  parties  and  persons  in- 
terested. If  it  were  the  intention  of  the  act  that  the  receiver's 
statement  of  debts  should  be  conclusive,  the  further  contest 
would  be  among  the  stockholders  alone,  and  it  would  be  natural 
that  the  act  should  designate  them  as  the  persons  who  were 
allowed  to  litigate  before  the  referee  and  at  the  special  term,  in- 
stead of  using  general  language,  which  fairly  embraces  the  parties 
who  are  to  receive  as  well  as  those  who  are  to  pay  sums  to  be 
finally  awarded.  It  is  quite  consistent  with  this  view,  that  the 
referee  should  take  the  receiver's  list  of  creditors  as  presumptive 
evidence  of  the  amount  of  the  burden  to  be  apportioned  among 
the  stockholders,  subject  to  be  modified  by  the  proofs  and  allega- 
tions of  the  stockholders  or  the  creditors. 

The  receiver  is  authorized  to  adjust  and  settle  the  claims  of 
creditors  by  mutual  agreement,  by  amicable  reference,  or  by 
suits  before  the  courts,  though  he  has  no  judicial  authority. 
(Act,  §11;  %Rev.  Stats.,  41,  §  719 ;  /&.,  461,  §73.)  Hence 
his  report  would  have  a  certain  degree  of  authenticity,  though 
it  would  not,  in  my  opinion,  be  conclusive  upon  the  stock- 
holders. Certainly  it  would  not  conclude  them  in  respect  to 
any  debts  not  adjusted  by  the  receiver,  in  one  of  the  methods 
referred  to. 

It  must  unavoidably  happen,  that  an  account  of  creditors,  pre- 
pared immediately  after  the  failure  of  the  bank,  would  be  more 
or  less  imperfect.  Suppose  additional  debts  to  be  discovered 
while  a  reference  is  pending,  or  the  proof  of  payment  of  debts 
reported  to  be  ascertained  ;  is  the  referee  to  refuse  to  hear  the 
proof  of  this,  and  is  he  compelled  to  divide  the  sum  reported 
by  the  receiver,  however  erroneous  it  may  be  ?  "We  are  bound 
to  assume,  if  the  terms  of  the  act  will  allow  it,  that  the  Legis- 
lature designed  to  provide  a  just  and  practical  system  of  dealing 
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with  the  estates  of  insolvent  banks ;  one  which  might  be  suc- 
cessfully marked  out  in  practice,  and  which  should  violate  na 
principle  of  constitutional  law.  I  am  satisfied  that  the  construc- 
tion which  I  have  pointed  out  is  the  only  one  which  will  fulfil 
these  conditions,  and  that  it  is  warranted  by  the  language  which 
the  Legislature  has  employed. 

The  referee's  report  is  to  be  made  to  a  special  term,  before 
which,  as  we  have  seen,  all  the  parties  interested  have  a  right  to 
appear  and  contest  its  conclusions,  and  to  appeal.  This,  in  my 
opinion,  may  be  considered  due  process  of  law  within  the  mean- 
ing of  the  constitution.  The  proceedings,  it  is  true,  are  sum- 
mary ;  but  it  is  within  the  discretion  of  the  Legislature,  in  a 
case  in  which  a  trial  by  jury  is  not  required,  to  determine 
whether  a  controversy,  judicial  in  its  character,  shall  be  pursued 
by  a  regular  action  or  by  a  summary  proceeding.  It  has  always- 
assumed  to  prescribe  the  jurisdiction  of  the  courts,  and  to  regu- 
late the  proceedings  at  law  and  in  equity  ;  and  this  right  is  ex- 
pressly reserved  by  the  constitution.  (Art.  6,  §5.)  The  provision 
for  giving  notice  was  relied  on  by  the  counsel  for  the  stockholders- 
to  show  that  the  proceeding  was  not  due  process  of  law.  The 
notice  of  hearing  before  the  referee  is  to  be  personal,  or  by  ser- 
vice at  the  residence  of  the  party,  as  to  the  stockholders  who  live 
in  the  county  where  the  bank  was  located ;  and  by  advertise- 
ment in  the  State  papers  and  in  newspapers  in  the  county  as  to 
all  other  stockholders  (§  IT).  It  may  therefore  happen  that 
some  of  the  persons  who  are  made  liable  will  not  have  received 
actual  notice ;  and  the  question  is,  whether  personal  service  of 
process,  or  actual  notice  to  the  party,  is  essential  to  constitute 
due  process  of  law. 

We  have  not  been  referred  to  any  adjudications,  holding  that 
no  man's  right  of  property  can  be  affected  by  a  judicial  pro- 
ceeding, unless  he  have  personal  notice.  It  may  be  admitted 
that  a  statute  which  should  authorize  any  debt  or  damage  to  be 
adjudged  against  a  person  upon  a  purely  ex  parte  proceeding, 
without  a  pretence  of  notice  or  any  provision  for  defending, 
would  be  a  violation  of  the  constitution,  and  be  void ;  but  where 
the  Legislature  has  prescribed  a  kind  of  notice  by  which  it  is 
reasonably  probable  that  the  party  proceeded  against  will  be 
apprised  of  what  is  going  on  against  him,  and  an  opportunity  is 
afforded  him  to  defend,  I  am  of  opinion  that  the  courts  have  not 
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the  power  to  pronounce  the  proceeding  illegal.  The  Legisla- 
ture has  uniformly  acted  upon  that  understanding  of  the  con- 
stitution. Thus  attachments  are  allowed  against  parties  repre- 
sented to  be  absent,  absconding,  or  concealed  debtors,  and  the 
proceeding  results  in  the  sale  of  their  property,  and  the  appro- 
priations of  its  avails  to  the  benefit  of  the  alleged  creditors ; 
and  the  only  notice  required  is  a  publication  in  certain  news- 
papers. (2JRev.  Stats.,  3,  §§  1,  28.)  So  in  justices' courts,  attach- 
ments are  authorized  against  persons  who  have  departed,  or  are 
about  to  depart  from  the  county,  or  who  keep  concealed,  with  a 
certain  intent ;  and  the  only  notice  required  is  the  leaving  the 
attachment  at  the  last  place  of  residence  of  the  party,  if  such 
place  exists,  or  if  not,  with  the  person  in  whose  possession  the 
goods  may  be  found.  (2  Eev.  Stats.,  22,  §§  12,  31.)  There  are 
many  other  examples  of  the  same  kind,  such  as  foreclosing 
mortgages  by  advertisement,  discharging  an  insolvent  debtor 
upon  the  petition  of  a  portion  of  his  creditors,  those  not  petition- 
ing being  notified  of  the  proceeding  only  by  advertisement  in 
the  newspapers.  Yarious  prudential  regulations  are  made  with 
respect  to  these  remedies,  but  it  may  possibly  happen,  notwith- 
standing all  these  precautions,  that  a  citizen  who  owes  nothing, 
and  has  done  none  of  the  acts  mentioned  in  the  statutes,  may 
be  deprived  of  his  estate  without  any  actual  knowledge  of  the 
process  by  which  it  has  been  taken  from  him.  If  we  hold,  as 
we  must,  in  order  to  sustain  this  legislation,  that  the  constitution 
does  not  positively  require  personal  notice  in  order  to  constitute 
a  legal  proceeding  due  process  of  law,  it  then  belongs  to  the 
Legislature  to  determine  in  the  particular  instance  whether  the 
case  calls  for  this  kind  of  exceptional  legislation,  and  what 
manner  of  constructive  notice  shall  be  sufficient  to  reasonably 
apprise  the  party  proceeded  against,  of  the  legal  steps  which  are 
taken  against  him.  A  case  may  be  supposed,  where  the  reason 
for  departing  from  the  more  safe  rule  of  the  common  law  is  so 
plainly  frivolous,  or  the  provision  for  notice  is  so  clearly  colora- 
ble and  illusory,  that  the  courts  would  be  called  upon  to  declare 
the  enactment  a  fraud  upon  the  constitution. 

The  Supreme  Court  of  the  United  States  has  several  times 
pronounced  State  laws,  professing  only  to  regulate  legal  pro- 
ceedings to  be  unconstitutional,  as  impairing  the  obligation  of 
-contracts,  though  that  court  admits  to  the  fullest  extent  the  juris- 
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diction  of  the  State  Legislature  over  legal  remedies.     See  Morse 
«.  Goold  (1  Kern.,  281,  and  cases  cited). 

In  the  case  under  consideration,  there  was  at  least  a  plausible 
reason  for  not  requiring  actual  notice.  The  shareholders  in  bank- 
ing associations  are  frequently  very  numerous,  and  although  the 
books  ought  to  disclose  their  names,  such  is  not  always  the  case. 
Every  one  in  any  way  connected  with  a  bank  would  be  likely 
to  hear  of  a  fact  so  notorious  as  that  it  had  stopped  payment, 
and  that  its  affairs  had  passed  into  the  hands  of  a  receiver.  If, 
then,  all  of  the  parties  sought  to  be  charged  who  reside  in  the 
same  town  are  actually  notified,  and  public  notice  given  in 
several  journals  in  regard  to  all  others,  the  parties  interested 
will  be  likely  to  hear  of  the  proceeding.  The  probability  of 
actual  knowledge  would  be  equally  great  in  respect  to  the  credi- 
tors, as  the  holders  of  the  liabilities  of  a  bank  are  very  likely  to- 
know  that  it  has  failed.  I  conclude,  therefore,  that  the  pro- 
ceeding does  not  lose  the  character  of  legal  process,  within  the 
constitutional  provision,  by  the  omission  to  require  personal  no- 
tice to  be  given  to  all  the  parties  to  be  charged  as  stockholders. 

There  is  no  valid  objection  to  the  forum.  The  special  term  of 
the  Supreme  Court  is  a  constitutional  tribunal,  and  although  the 
decision  is  to  be  made  in  the  first  instance  by  a  referee,  this  is 
no  more  than  is  done  in  a  large  class  of  regular  actions  which 
are  prosecuted  in  that  court.  The  stockholders  cannot  complain 
that  they  have  not  a  sufficient  opportunity  to  review  the  deter- 
mination of  the  referee,  for,  as  has  been  mentioned,  they  are  not 
only  entitled  to  be  heard  upon  the  confirmation  of  his  report, 
but  to  appeal  from  the  judgment  to  the  general  term  of  the 
Supreme  Court,  and  to  this  court. 

There  are  some  other  objections  arising  out  of  the  provisions 
of  the  constitution,  as  to  which  very  little  requires  to  be  said. 
It  is  objected  that  corporations  cannot  be  proceeded  against  ex- 
cept by  regular  suit,  for  which  position  section  3,  of  article  8,  is 
relied  on,  which  declares  that  corporations  shall  have  the  right  to 
sue,  and  shall  be  subject  to  be  sued  in  all  courts  in  like  cases  as 
natural  persons.  This  is  an  enabling  and  not  a  restrictive  provis- 
ion, and  it  permits  corporations  to  be  parties  to  suits  in  justices' 
courts,  contrary  to  the  rule  which  formerly  prevailed ;  but  the 
provision  has  no  bearing  upon  the  statute  for  winding  up  insol- 
vent corporations.  It  has  sometimes  been  maintained,  though- 
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not,  I  think,  by  the  counsel  in  this  case,  that  the  act  is  in  con- 
flict with  the  very  provision  of  the  constitution  rendering  the 
stockholders  liable  for  the  debts,  though  it  professes  in  terras  to' 
be  an  act  to  enforce  these  liabilities.  The  argument  for  this  is, 
that  the  liability  for  the  stockholders  cannot  be  enforced  in  any 
other  manner  than  in  that  provided  by  the  act  (§  1),  and  that  a 
remedy  is  not  afforded  in  all  cases  ;  because,  by  section  7,  pro- 
ceedings can  only  be  instituted  by  a  creditor  having  a  demand 
to  the  amount  of  one  hundred  dollars  or  more.  This  argument 
might  probably  be  satisfactorily  answered  by  the  maxim  de 
minimis  non  curat  lex  /  but  by  referring  to  section  6,  it  will  be 
seen  that  the  proceeding  may  be  instituted  by  any  creditor 
who  has  obtained  judgment  and  execution  against  the  bank  for 
any  amount,  upon  proof  that  the  debt  cannot  be  collected  by 
execution.  Finally,  it  is  argued  by  one  of  the  counsel  in  this 
case,  that  the  section  of  the  constitution  imposing  the  liability 
upon  the  stockholders  is  limited  to  the  capital  stock  paid  in,  or 
agreed  to  be  paid  in,  and  does  not  require  the  contribution  of  a 
further  amount,  equal  to  the  stock  held  by  each  shareholder. 
This  would  give  the  public  no  security  beyond  what  they  had 
under  existing  laws,  for  the  assets  of  the  corporation  and  any 
unpaid  subscriptions  to  its  stock  were  always  liable  to  its  credi- 
tors. That  is  the  ordinary  liability  of  the  corporation.  The 
constitution  adds  the  individual  responsibility  of  the  stockholders, 
and  the  measure  of  that  liability  is  the  amount,  or,  as  it  would 
be  better  expressed,  a  sum  equal  to  the  amount  of  their  respec- 
tive shares  of  stock.  This  construction  had  been  given  by  the 
court  to  similar  language  before  the  adoption  of  the  constitution. 
(Briggs  a.  Penniman,  Bank  of  Poughkeepsie  a.  Ibbotson,  24 
Wend.,  473.) 

The  statute  not  being  subject  to  any  constitutional  objection, 
and  the  special  term  having  acquired  jurisdiction  of  the  case, 
we  are  next  to  inquire  whether  there  was  a  discontinuance  which 
would  render  the  subsequent  proceedings  void,  for  want  of  con- 
tinuing jurisdiction. 

The  referee  is  required  to  report  to  the  first  special  term  after 
the  expiration  of  six  weeks  from  his  appointment  (§  18). 

On  the  29th  of  October,  1855,  and  during  the  sitting  of  the 
special  term  at  which,  by  this  provision,  he  was  bound  to  report, 
a  justice  of  the  Supreme  Court  made  an  order  staying  proceed- 
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ings  for  six  months  from  its  date  ;  and  before  the  expiration  of 
that  time,  another  justice  made  a  similar  order,  dated  April  28, 
1856,  for  a  further  period  of  six  months  from  that  time.  These 
orders  suspended  all  proceedings  before  the  referee  to  the  29th 
of  October,  1856.  The  orders  were  severally  made  upon  the 
applications  of  creditors  and  stockholders,  who  stated  on  oath 
that  litigations  between  the  receiver  and  debtors  and  creditors 
of  the  bank  were  pending,  which  would  affect  the  amount  which 
the  stockholders  would  have  to  pay,  and,  according  to  the  be- 
lief of  the  applicants,  would  wholly  prevent  the  necessity  of  an 
assessment  against  them.  By  section  28  of  the  act,  the  appor- 
tionment may  be  suspended  for  such  a  cause,  not  exceeding  one 
year.  These  orders  were  therefore  warranted  by  the  act.  It 
was  said  by  the  counsel  for  the  receiver,  and  not  denied  on  the 
other  side,  that  there  was  no  special  term  sitting  on  the  29th  of 
October,  and  that  none  was  held  until  the  ensuing  December. 
At  the  December  term  the  referee  represented  that  he  had  not 
completed  his  report,  and  could  not  do  so  within  the  time  allowed 
by  the  statute.  A  further  order  was  therefore  granted  on  the 
16th  of  that  month,  giving  the  receiver  ninety  days  from  its 
date  to  complete  the  apportionment,  and  report  it  to  the  court. 
Before  that  period  had  fully  expired,  the  report  was  presented 
and  filed.  From  this  statement  it  will  appear  that  there  was  no 
default  on  the  part  of  the  referee,  when  he  applied  for  the  last- 
mentioned  order ;  and  section  18  declares  that,  if,  in  the  opinion 
of  the  justice,  further  time  is  required  to  enable  the  referee  to 
complete  the  apportionment,  he  may  allow  such  time,  not  ex- 
ceeding ninety  days.  All  these  orders  appear,  therefore,  to  have 
been  in  conformity  with  the  act.  It  is  true  that  somewhat  more 
than  one  year  and  ninety  days  elapsed  between  the  time  the  re- 
port would  have  been  due,  if  no  order  had  been  made,  and  the 
time  when  it  was  presented,  but  it  was  owing  to  the  casual  cir- 
cumstance that  the  court  was  not  in  session  when  the  last  six 
months'  order  expired.  The  order  giving  time  to  the  referee, 
on  his  own  account,  could  only  be  made  by  a  justice  at  a 
special  term.  He  had  a  right  to  make  an  order  for  the  whole 
period  of  ninety  days,  if  the  circumstances  in  his  judgment 
required  it,  though  a  delay  had  already  occurred  in  waiting  for 
a  special  term. 

It  should  not  be  inferred,  because  we  have  taken  pains  to 
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show  that  no  laches  on  the  part  of  the  referee  occurred,  that  if 
such  were  the  case,  the  future  proceedings  would  be  void. 
Upon  the  order  of  reference  being  made,  the  Supreme  Court 
became  possessed  of  the  case,  and  a  neglect  on  the  part  of  the 
referee  would  no  more  put  the  parties  out  of  court,  than  the 
omission  of  a  referee  in  an  ordinary  action  to  make  his  report  in 
time,  would  have  that  effect.  But  if  the  proceeding  should  be 
regarded  as  not  taking  place  in  a  court  of  general  jurisdiction, 
but  should  be  assimilated  to  a  special  proceeding  before  an  in- 
ferior magistrate,  we  still  think  the  time  fixed  for  the  perform- 
ance of  intermediate  steps,  after  jurisdiction  had  been  once 
acquired,  should  be  regarded  as  directory  merely,  and  that  an 
omission  to  perform  one  or  more  of  them  in  time  would  not  render 
the  whole  proceeding  abortive.  The  primary  order,  which  in 
the  case  supposed  would  be  valid,  divests  the  corporation  of  its 
property,  and  appoints  a  trustee  to  administer  it ;  so  the  order 
by  which  the  proceeding  against  the  stockholders  was  com- 
menced was  unobjectionable. 

For  the  purpose  of  expediting  further  proceedings  and  pre- 
venting delay,  certain  periods  are  fixed  for  the  subsequent 
steps.  The  law  in  these  respects  ought  to  be  observed,  but  if  a 
slip  happens  to  occur,  it  does  not  render  the  whole  process  a 
nullity;  but  the  officer  or  party  delinquent  should  be  made 
to  respond,  according  to  the  nature  and  consequences  of  his 
fault. 

Certain  of  the  stockholders  objected,  upon  the  motion  to 
confirm  the  report,  that  several  sums,  embracing  an  item  of 
$59,851.40,  had  been  included  in  the  aggregate  amount  charged 
upon  the  stockholders,  the  same  not  being,  as  the  objectors  in- 
sisted, a  valid  and  subsisting  debt  against  the  bank.  This 
amount  is  mentioned  in  the  receiver's  report,  in  the  schedule 
of  debts  annexed  to  it,  as  claimed  by  the  alleged  creditors,  who, 
however,  are  not  named ;  but  it  is  added  that  it  has  not  been 
allowed  by  the  receiver,  but  that  notice  has  been  given  to  him 
that  it  will  be  litigated.  On  looking  through  the  testimony 
reported  by  the  referee,  it  does  not  appear  that  any  proof  was 
offered  respecting  it,  and,  indeed,  it  is  not  mentioned  in  these 
proceedings ;  but  it  is  included  in  the  sum  of  $140,889.81,  ap- 
portioned among  and  required  to  be  paid  by  the  stockholders. 

I  infer  from  the  language  of  the  report,  that  the  referee  con- 
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sidered  it  his  duty  to  take  the  amount  reported  by  the  receiver 
as  the  aggregate  of  the  unpaid  debts  of  the  bank,  without  any 
authority  on  his  part  to  pass  any  judgment  upon  it.  I  have 
already  stated  my  views  in  respect  to  the  jurisdiction  of  the 
referee  in  this  particular.  But  if  it  be  conceded  that  the  re- 
ceiver's determination  as  to  the  debts  is  conclusive,  his  report 
shows  that  he  has  not  allowed  this  amount  as  a  part  of  the  debts 
of  the  bank.  He  treats  it  as  a  subject  of  litigation  between  the 
creditors  claiming  it,  and  the  trust  estate  in  his  hands.  Surely 
this  is  not  an  authority  for  giving  judgment  for  it  against  the 
stockholders  without  further  investigation. 

The  receiver's  report  stated,  with  sufficient  particularity,  a 
large  amount  of  indebtedness,  besides  the  disputed  amount.  This 
was  sufficient  to  carry  the  case  to  the  referee.  It  was  not  im- 
proper for  him  to  state  the  amount  claimed,  but  not  allowed  by 
him,  though  such  statement  was  not  required  by  the  statute. 
According  to  my  view,  it  was  the  business  of  the  creditors  con- 
cerned in  the  claims  which  the  receiver  had  refused  to  recognize, 
to  attend  to  their  interests  before  the  referee,  and  upon  the  mo- 
tion to  confirm  the  report,  if  they  would  insist  upon  their  remedy 
against  the  stockholders. 

In  the  absence  of  any  testimony  respecting  the  claims,  and 
with  the  receiver's  report  respecting  them  before  him,  the  referee 
was  not  authorized  to  charge  them  upon  the  stockholders.  In 
the  opinion  of  the  special  term  it  is  said  that  no  injury  can  event- 
ually happen  to  the  stockholders  by  the  allowance  of  this  sum, 
as  they  will  be  finally  reimbursed  under  section  24 ;  and  sec- 
tion 23  declares  that  neither  the  making  of  a  dividend,  or  of  an 
apportionment  among  the  stockholders,  is  to  be  delayed  beyond 
one  year  on  account  of  litigations  instituted  to  establish  debts> 
but  the  proportion  which  would  be  due  to  a  party  seeking  to 
establish  a  claim  against  the  bank  is  to  be  retained,  to  be 
subsequently  applied  according  to  the  event  of  the  prosecu- 
tion. But  the  act  cannot  be  so  construed  as  that  money  shall 
be  collected  from  the  stockholders  on  account  of  alleged  debts 
simply  claimed,  but  not  in  any  manner  established  or  allowed. 
Hence  I  am  of  opinion  that  the  special  term  of  the  Supreme 
Court,  instead  of  confirming  the  report,  should  have  referred 
the  same  back  to  the  same  or  another  referee  for  further 
proof. 


NEW-YORK. 


Case  of  the  Empire  City  Bank. 


If  this  shall  be  done  hereafter,  it  may  be  shown  by  the 
creditors,  or  by  the  receiver  as  their  trustee,  that  a  recovery 
has  been  had  for  the  disputed  claims  ;  or  if  no  court  has  passed 
upon  them,  that  they  are  well  founded  in  fact.  If  no  such 
proof  shall  be  given,  then  the  indebtedness  which  is  undisputed,, 
or  which  has  been  established,  should  be  apportioned  among  the 
stockholders. 

The  foregoing  observations  dispose  of  the  several  general 
objections  which  have  been  taken  to  the  report.  But  certain, 
of  the  parties  charged  as  stockholders  appealed  to  the  general 
term,  on  account  of  alleged  erroneous  decisions  in  respect  to 
their  particular  case  ;  and  as  a  further  hearing  before  a  referee 
will  have  to  take  place,  it  is  proper  for  us  to  dispose  of  these 
further  questions,  some  of  which  are  of  considerable  practical 
importance. 

1.  The  United  States  Fire  Insurance  Company  and  several 
others  appealed  because  they  had  been  charged  as  stockholders 
in  respect  to  the  stock  standing  in  their  names,  but  which,  as 
they  alleged  and  proved  before  the  referee,  they  held  only  by 
way  of  hypothecation  as  security  for  money  loaned.  The  referee 
charged  the  debtors  who  had  transferred  the  stock,  but  the  special 
term  reversed  that  determination,  and  made  the  apportionment 
against  the  parties  in  whose  names  it  stood.  In  regard  to  two 
of  the  persons  thus  charged,  Struthers  and  Pearsall,  the  money 
had  been  paid  and  the  script  returned  to  the  borrowers,  but  the 
evidence  tended  to  show  that  this  occurred  after  the  bank  had 
stopped  payment,  and  after  these  proceedings  had  been  com- 
menced. It  had  never  been  re-transferred  on  the  books  of  the 
bank.  It  has  been  recently  decided  in  this  court,  in  a  case 
under  the  General  Manufacturing  Act  of  1811,  but  which  was- 
in  other  respects  precisely  like  the  present,  that  the  creditor  to- 
whom  stock  hypothecated  had  been  transferred  on  the  com- 
pany's books,  was  the  person  to  be  charged  under  the  liability 
clause  contained  in  that  act.  There  is  no  legal  distinction  be- 
tween the  words  members  of  the  company  used  in  the  act  of 
1811,  and  the  term  stockholders  employed  in  the  constitution  and 
the  act  of  1849.  But  there  are  other  parts  of  the  last-mentioned 
act  which  must  be  considered.  It  is  declared  that  the  term 
stockholder  as  used  in  the  act  "  shall  apply  not  only  to  such  per- 
sons as  appear  by  the  books  of  the  corporation  or  association 
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to  be  such,  but  also  to  every  equitable  owner  of  stock,  although 
the  same  may  appear  on  such  books  in  the  name  of  another 
person"  (§  2).  The  persons  who  were  stockholders  when  the 
debt  was  contracted  are  the  ones  to  be  charged ;  but  this  lia- 
bility is  shifted  to  the  purchasers  where  the  stock  is  transferred 
on  the  books,  bona  fide,  prior  to  a  default  in  paying  the  debt 
(§  3.)  Banks  are  bound  under  a  penalty  to  keep  a  list  of  their 
stockholders,  and  a  statement  of  the  registered  transfers,  and  to 
exhibit  them  when  required.  The  books  containing  these  lists 
and  statements  are  made  presumptive  evidence  of  their  contents, 
but  the  presumption  may  be  repelled  (§  4). 

The  debts  left  unpaid  when  the  bank  failed,  were  contracted 
either  while  these  parties  held  the  stock,  or  when  it  was  held  by 
some  fewer  proprietors,  so  that  no  question  arises  under  that 
portion  of  the  third  section.  Nor  does  it  appear  to  me  that 
making  the  books  presumptive  evidence,  with  the  qualifications 
mentioned,  is  material.  As  to  these  parties  the  books  are  true, 
for  the  transfers'  in  question  were  actually  made  as  there 
mentioned,  with  the  assent  of  the  parties.  The  presumption 
is  not  repelled,  but  confirmed.  If  the  parties  who  complain 
can  escape  from  responsibility,  it  must  be  on  the  ground  that 
the  debtors  who  hypothecated  the  stock  are  the  equitable  owners 
ivithin  the  intention  of  the  second  section,  and  the  parties  to  be 
•charged  in  exoneration  of  the  creditors  assessed  by  the  special 
term. 

The  Legislature  manifestly  intended  to  enforce  the  consti- 
tutional provision.  This  is  stated  in  terms  in  the  title  of  the 
act,  and  is  apparent  from  its  provisions.  We  are  not  at  liberty 
to  construe  the  second  section  in  such  a  manner  as  to  exempt 
from  liability  any  parties  whom  the  constitution  has  made 
liable,  but  there  is  not  the  same  objection  against  holding 
that  the  statute  comprehends  others  not  made  liable  by  the 
constitution. 

All  those  who  are  properly  termed  stockholders  must  con- 
tribute to  the  extent  declared  by  the  constitution  ;  and  in  addi- 
tion to  this  the  Legislature  has  power  to  include  parties  equita- 
bly interested  in  the  stock,  but  who  were  not  actually  stock- 
holders. Stockholders  who  have  transferred  their  shares  by 
way  of  hypothecation,  certainly  retain  an  equitable  interest  in 
them,  and  hence  are  in  some  sense  equitable  owners ;  but  the 
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parties  to  whom  the  stock  was  transferred  and  registered  are  the 
stockholders.  This  was  decided  in  a  well-considered  case  in  the 
former  Supreme  Court,  shortly  before  the  constitution  was 
adopted  (Adderly  a.  Storm,  6  Hill,  624) :  and  when  the  con- 
stitutional convention  came  to  attach  a  liability  to  stockholders 
of  banks,  it  may  be  fairly  concluded  that  the  term  was  used  in 
the  sense  which  the  court  had  affixed  to  it.  The  act  does  not 
declare  that  persons  appearing  on  the  books  of  the  corporation 
to  be  stockholders,  shall  be  exempt  from  liability  when  another 
person  is  the  equitable  owner.  The  enactment  is,  that  the  term 
stockholder  is  to  apply  not  only  to  those  appearing  by  the  books 
to  be  stockholders,  but  also  to  every  equitable  owner  of  stock 
standing  in  the  name  of  another.  If  the  referee  had  assessed 
both  parties  to  the  hypothecation,  where  the  stock  had  been 
registered  in  the  name  of  the  lender  of  money,  an  argument  of 
considerable  force  could  be  made  in  favor  of  the  decision.  The 
creditors  would  be  more  fully  protected  by  having  the  responsi- 
bility of  both  parties,  and  the  execution  could  be  levied  upon 
the  borrower,  who  ought,  in  equity,  as  between  himself  and  the 
lender,  to  be  primarily  charged  if  he  possessed  property  out  of 
which  the  charge  could  be  satisfied.  But  neither  party  has  con- 
tended for  that  rule,  and  we  have  only  to  decide  whether  the 
lenders  to  whom  the  stock  had  been  transferred  on  the  books, 
were  legally  chargeable.  I  am  of  opinion  that  they  are  fairly 
included  in  the  constitutional  provision,  and  that  the  Legisla- 
ture has  not  attempted  to  establish  a  different  rule.  If  the 
statute  does  not  admit  of  a  joint  judgment  against  both  parties 
to  an  hypothecation,  and  if  the  party  registered  as  a  stockholder 
must  be  exonerated  whenever  the  equitable  owner  of  the  same 
stock  is  charged,  then  I  am  of  opinion  that  the  provision  charg- 
ing the  equitable  owner  should  be  limited  to  cases  where  the 
party  who  is  registered  as  the  owner  is  merely  a  nominal  holder. 
A  trustee,  legally  authorized  to  invest  the  funds  of  another  in 
bank  stock,  but  who  had  no  personal  interest,  would  be  such  a 
holder.  So  one  whose  name  had  been  used  as  a  transferee  of 
stock  without  his  consent ;  and  so,  I  think,  of  a  holder  by 
hypothecation  for  a  debt,  who  had  received  payment,  and  given 
a  power  of  attorney  to  re-transfer  the  stock  before  the  failure 
of  the  bank.  The  person  making  the  transfer  is  not  the  equitable 
owner  in  case  of  an  hypothecation.  He  has,  it  is  true,  an  equita- 
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ble  interest,  but  is  not,  in  any  proper  sense,  an  owner.  He  can 
neither  receive  the  dividends,  vote  upon  the  stock,  or  compel  a 
transfer,  while  the  debt  remains  unpaid.  He  has  precisely  the 
same  interest  which  the  purchaser  of  stock  under  an  executory 
agreement  without  a  transfer,  and  before  paying  the  purchase 
price,  would  have ;  and  yet  no  one  would  consider  such  a  pur- 
chaser an  owner  in  any  sense,  or  suppose  he  could  be  assessed 
as  a  stockholder.  On  this  part  of  the  case  I  concur  in  opinion 
with  the  special  term. 

Other  parties  appealed  to  the  general  term,  because,  as  they 
alleged,  they  had  been  charged  in  respect  to  stock  standing  in 
their  names,  but  which  they  held  as  trustees  for  the  bank  itself. 
An  effort  appears  to  have  been  made  by  the  directors  to  sustain 
the  credit  of  the  stock  by  becoming  purchasers  of  it  in  the  stock 
market.  This  was  done  in  the  name  of  one  of  their  number,  or 
some  person  friendly  to  them.  The  note  of  the  purchaser  was 
taken  by  the  bank,  which  then  advanced  the  money  for  the  stock 
to  the  seller,  upon  a  discount  of  the  purchaser's  note,  and  the 
transfer  made  to  the  individual  purchaser.  The  plan  was,  that  it 
should  be  so  held  until  a  real  purchaser  could  be  found,  to  whom 
it  was  then  to  be  transferred. 

During  this  state  of  things  the  bank  failed.  -It  was  in  proof 
that  the  directors  did  not  consider  that  they  had  a  right  to  pur- 
chase stock  in  behalf  of  the  bank,  being  advised  that  it  was 
illegal.  I  am  of  opinion  that  the  referee  was  right  in  charging 
the  persons  in  whose  name  the  stock  stood,  as  the  contributors 
towards  the  debts.  There  was  not,  in  fact,  any  trust  in  favor  of 
the  bank,  if  it  had  a  right  to  traffic  in  its  own  stock. 

The  most  that  can  be  said  is,  that  the  purchasers  relied  upon 
the  directors  who  controlled  the  bank,  to  carry  on  the  debt  con- 
tracted by  those  purchasers,  until  other  bona  fide  purchasers 
could  be  found.  They  all  expected  that  such  a  time  would  ar- 
rive, but  while  thus  waiting,  the  directors  were  deprived  of  their 
power,  and  the  parties  who  assumed  the  risk  of  holding  the  stock 
must  abide  by  the  consequences. 

Jonathan  Purdy  appealed,  because,  as  he  contended  and 
attempted  to  prove,  he  was  a  creditor  as  well  as  a  stockholder  of 
the  bank.  He  claimed  to  set  off  the  indebtedness  of  the  bank 
to  him  against  his  liability.  Under  the  Manufacturing  Act,  and 
in  some  other  corporations,  a  creditor  might  sue  a  single  stock- 
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holder,  who  might  set  up,  in  restriction  of  his  liability,  that  he 
was  also  a  creditor.  In  such  a  case  no  account  could  be  taken, 
and  it  would  not  regularly  appear  but  that  the  plaintiff 's  debt 
was  the  only  one  existing  against  the  corporation,  nor  could  it 
be  shown  but  that  there  were  other  stockholders  who  were  not 
creditors,  whose  liabilities  were  sufficient  to  satisfy  the  plain- 
tiff's debt.  In  such  a  case  the  defendant  ought  to  be  exonerated 
to  the  extent  of  his  own  debt.  But  under  a  proceeding  for 
winding  up  a  corporation,  where  an  account  of  all  the  debts 
and  of  the  effects,  including  the  aggregate  liabilities  of  the 
stockholders,  is  required  to  be  taken,  there  is  no  reason  why  a 
creditor  should  be  in  any  better  situation  on  account  of  being 
at  the  same  time  a  stockholder.  In  the  latter  character  the. 
constitution  and  the  statute  make  him  liable  to  an  amount 
equal  to  his  stock  to  the  creditors,  or  to  his  just  proportion  of 
that  amount  if  the  whole  is  not  required ;  but  as  a  creditor  he 
is  entitled  only  to  a  dividend  in  proportion  to  the  other  credi- 
tors. In  case  of  a  deficiency  in  means  to  pay  all  his  debts,  he 
must  take  his  dividend, pro  rata.  But  if  lie  could  set  off  his 
claim  as  a  creditor,  against  his  liability  as  a  stockholder,  he 
might  be  paid  in  full,  while  the  other  creditors  would  receive 
only  a  part  of  the  amount  due  them.  The  rule  on  this  subject 
was  explained  in  Garrison  a.  Howe  (17  N.  Y.  7?.,  458).  I  have 
looked  over  the  other  instances  in  which  errors  are  supposed  to 
have  been  committed  by  the  referee  and  the  special  term,  but 
do  not  find  that  any  of  the  objections  were  well  taken,  except 
that  I  do  not  find  any  evidence  to  exonerate  Claudius  L.  Monell, 
who  appears  on  the  stock-ledger  to  be  the  holder  of  200  shares 
of  stock,  and  was  not  assessed  by  the  referee  or  by  the  justice 
at  special  term. 

The  judgment  of  the  general  term,  which  wholly  discharged 
all  parties  who  appealed  to  it.  should  be  reversed.  That  judg- 
ment but  an  end  to  the  proceeding  upon  grounds  which,  we 
think,  cannot  be  sustained.  But  the  judgment  of  the  special 
term  cannot  be  affirmed,  because  a  large  amount  of  assumed  in- 
debtedness was  apportioned  among  the  contributors  which  was 
not  shown  to  exist,  and  because  Mr.  Monell,  who,  upon  the  evi- 
dence, appeared  to  be  a  stockholder,  was  not  charged  with  his 
proportion  of  the  indebtedness.  The  order  to  be  entered  here 
will  be,  That  the  judgments  of  the  general  and  of  the  special 
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term  be  reversed,  and  that  the  proceedings  be  remitted  to  the 
Supreme  Court,  with  directions  to  refer  the  report  back  to  the 
same  or  another  referee,  for  further  proof  and  examination,  who 
must  be  ordered  to  report  a  new  apportionment,  and  the  further 
proof  which  he  may  take,  within  a  time  to  be  fixed  by  the 
court.  From  the  time  which  has  elapsed,  it  is  quite  probable 
that  material  changes  may  have  taken  place  in  the  amount  of 
assets  in  the  receiver's  hands,  and  farther  facts  may  have  been 
ascertained  in  respect  to  the  amount  of  the  debts.  As  the  stock- 
holders ought  to  be  charged  with  the  full  amount  of  the  un- 
satisfied debts,  over  and  above  the  cash  on  hand  applicable  to 
their  payment,  and  no  more,  the  receiver  should  be  examined 
before  the  referee,  with  a  view  to  have  an  accurate  account 
taken.  If  a  recovery  has  been  had  for  the  $59,851.4:0,  which 
the  receiver  disallowed,  or  any  part  of  it ;  or  if  it  can  be  other- 
wise shown  to  be  a  valid  liability  against  the  bank,  it  ought  still 
to  be  included  in  the  sum  to  be  apportioned  among  the  stock- 
holders. So  if  any  other  debts  are  established,  though  not  men- 
tioned in  the  receiver's  list,  they  are  to  be  allowed  by  the  referee. 


NOTE. — On  a  subsequent  application  to  the  Court  of  Appeals, 
it  appeared  that  the  sum  of  $59,851.40,  referred  to  in  the  above 
opinion,  had  been  established  as  a  valid  claim  against  the  bank, 
by  a  judgment  of  the  Supreme  Court,  rendered  after  the  order 
of  the  special  term  confirming  the  apportionment  of  the  debts 
against  the  stockholders;  and  that  the  stock  standing  in  the 
name  of  Monell  had  been  cancelled  and  surrendered,  in  accord- 
ance with  a  judgment  of  the  Superior  Court. 

Whereupon,  the  Court  of  Appeals  modified  the  judgment 
directed  to  be  entered  in  pursuance  of  the  above  opinion,  and 
ordered  that  the  judgments  of  the  general  term  of  the  Supreme 
Court  be  reversed,  and  the  judgment  of  the  special  term  be 
affirmed. 
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Supreme  Court,  Seventh  District  •  General  Term,  December, 

1858. 

JOINDER  OF  CAUSES  OF  ACTION. 

The  plaintiff  cannot  in  one  and  the  same  action  seek  to  recover  possession  of  real 
property  on  the  ground  that  he  is  the  owner  in  fee,  and  that  the  defendant 
wrongfully  withholds  it  from  him,  and  also  to  confirm  his  title  thereto  by  a 
decree  that  the  title  is  in  him,  and  that  the  defendant  be  required  to  convey  an 
apparent  outstanding  title  claimed  by  him  to  the  plaintiff.  Such  claims  are  in- 
consistent. 

Whether  the  provision  of  169  of  the  Code,  allowing  both  legal  and  equitable 
causes  of  action  to  be  united,  extends  to  any  other  than  that  class  of  cases  in 
which,  it  was  formerly  well  settled  that  a  court  of  equity,  having  acquired  juris- 
diction, could  go  on  to  administer  legal  relief, — Query? 

Appeal  from  judgment  ordered  on  the  pleadings. 

This  action  was  brought  against  Michael  McCarty  and  three 
others  to  obtain  possession,  and  confirm  to  the  plaintiff  the  title, 
of  certain  real  property  in  the  city  of  Auburn. 

The  complaint  was  as  follows : 

[TlTLE  OF  THE  CAUSE.] 

"  John  C.  Lattin,  plaintiff  in  this  action  by  Underwood, 
Cox,  and  Avery,  his  attorneys,  complains  of  Michael  McCarty, 
David  L.  Stanford,  and  others  the  above  named  defendants,  and 
says :  That  heretofore,  and  on  or  about  the  sixth  day  of  Sep- 
tember, 1856,  the  said  defendants,  Nelson  Fitch  and  Franklin 
L.  Griswold,  by  deed  bearing  date  that  day,  in  consideration  of 
the  sum  of  four  hundred  dollars,  sold,  granted,  and  conveyed  to 
the  plaintiff  all  that  certain  piece  or  parcel  of  land  in  the  city 
of  Auburn,  and  county  of  Cayuga,  and  State  of  New  York,  on 
the  south  side  of  Cottage-street,  and  bounded  as  follows,  to  wit : 
Beginning  at  the  northwest  corner  of  a  lot  of  land  belonging 
to  John  McGarr,  running  thence  south  along  said  McGarr's 

VOL.  VIII.— 15 


226  ABBOTTS'  PEACTTCE  REPORTS. 

Lattin  a.  McCarty. 

west  line  ten  rods,  thence  running  west  parallel  with  said  Cot- 
tage-street six  rods,  thence  running  north  parallel  with  said 
McGarr's  west  line  ten  rods,  to  Cottage-street,  thence  running 
east  along  the  line  of  Cottage-street  six  rods,  to  the  place  of 
beginning. 

"  Which  deed,  being  afterwards  duly  acknowledged,  was  re- 
corded in  the  clerk's  office  of  Caynga  county,  in  Book  No.  93 
of  deeds,  at  page  181,  &c.,  where  the  same  remains  on  record  ; 
and  thereupon  the  plaintiff  duly  took  possession  of  the  said 
premises,  and  repaired  and  painted  the  building  standing  there- 
on, and  subsequently  let  the  same  to  one  Ransom  Eggleston,  as 
tenant,  and  placed  him,  the  said  tenant,  in  possession  thereof; 
and  he,  the  said  Eggleston,  remained  so  in  possession  under  the 
plaintiff,  until  on  or  about  the  1st  day  of  October,  1857,  when 
he  was  induced  to  leave  the  said  premises  by  the  sinister  and 
fraudulent  solicitations  and  inducements  of  the  said  defendant 
Michael  McCarty  as  hereinafter  set  forth,  and  thereupon  the 
said  Michael  McCarty  fraudulently  entered  into  possession  of 
the  said  premises,  contraiy  to  the  wish  of  the  plaintiff,  and  still 
holds  and  maintains  the  possession  thereof  against  the  plaintiff 
and  the  plaintiff  is  now,  and  since  the  said  6th  day  of  Septem- 
ber, 1856,  has  been  lawfully  and  equitably  entitled  to  the 
possession  of  the  said  premises,  and  the  owner  thereof  in  fee 
simple,  and  the  said  Michael  McCarty  well  knowing  the  same, 
wrongfully  withholds  the  possession  thereof  from  the  plaintiff. 

"  And  the  plaintiff  further  says  that  heretofore,  and  at  some 
time  in  the  forepart  of  the  year  1854,  the  said  premises  were 
occupied  and  possessed  by  the  said  McCarty,  under  a  certain 
contract  in  writing,  or  article,  which  had  before  that  time,  and 
on  or  about  January  24,  1848,  been  executed  and  delivered  to 
him  by  one  Erastus  Corning  of  Albany,  who  theretofore  for  many 
years  had  owned  the  same  in  fee  simple ;  by  which  article  or 
contract  the  said  Corning  (by  the  said  David  L.  Stanford,  who 
was  his  agent  for  that  purpose)  covenanted  with  the  said 
McCarty  upon  being  paid  the  sum  of  $230,  in  instalments 
therein  provided,  to  convey  the  said  premises  to  him  the  said 
McCarty,  by  a  good  and  sufficient  deed,  and  at  that  time  (1854) 
the  said  McCarty  having  paid  some  portion  of  the  said  $230, 
and  being  in  the  occupancy  of  said  premises,  in  considera- 
tion of  a  certain  other  piece  of  real  estate  situated  in  Auburn, 
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known  as  the  Timmons  place,  being  conveyed  to  him,  the  said 
McCarty,  by  the  said  Stanford,  agreed  with  said  Stanford  to 
convey  to  him,  the  said  Stanford,  all  his  (the  said  McCarty's) 
right,  title,  and  interest  of,  in,  and  to,  the  said  first  above  de- 
scribed premises,  and  to  assign  and  transfer  to  him,  the  said 
Stanford,  his  (the  said  McCarty's)  article  or  contract  therefor ; 
and  thereupon  the  said  agreement  was  consummated  by  the  said 
McCarty  and  the  said  Stanford ;  and  the  said  Stanford  did  con- 
vey to  the  said  McCarty  the  said  Timmons  place,  and  took  the 
said  McCarty's  article,  and  agreed  with  the  said  McCarty  to 
assume  the  unpaid  portion  of  the  consideration  described  in  said 
article,  and  to  pay  the  same  to  said  Corning,  and  the  said 
McCarty  then  assigned  and  transferred  his  said  article  to  said 
Stanford,  and  took  the  deed  from  said  Stanford  for  the  said 
Timmons  place,  and  placed  the  same  on  record  in  the  clerk's 
office  in  Cayuga  county,  and  abandoned  and  surrendered  to 
said  Stanford  the  possession  of  the  said  premises  first  above 
described,  and  entered  into  the  possession  of  the  said  Timmons 
place. 

"And  afterwards,  and  on  or  about  the  24th  day  of  June,  1854, 
the  said  Stanford,  inconsiderately  thinking  that  he  had  title  to 
the  said  premises,  and  being  indebted  to  the  said  defendants, 
Franklin  L.  Griswold  and  Nelson  Fitch,  mortgaged  to  them  the 
said  first  above  described  premises  for  the  consideration  of 
$325,  and  giving  the  usual  power  of  sale  upon  default  of  pay- 
ment of  the  principal  or  interest  thereof  as  therein  provided, 
which  mortgage  being  duly  acknowledged,  was  afterwards  re- 
corded in  the  said  clerk's  office,  in  Book  46,  at  page  401,  &c.,  and 
the  same  still  remains  of  record,  as  by  reference  thereto  will 
fully  appear. 

"  And  afterwards,  and  on  or  about  the  month  of  October,  A.  D. 
1854,  the  said  Stanford  conceiving  the  idea  that  the  deed  from 
the  said  Corning  to  the  said  McCarty  of  the  said  premises  was 
still  necessary  to  complete  his  (the  said  Stanford's)  title  to  the 
same,  and  supposing  that  he,  the  said  Stanford,  had  already  re- 
ceived and  recorded  the  deed  thereof  from  McCarty  to  him, 
procured  from  the  said  Corning  his  warranty  deed  to  the  said 
McCarty,  of  the  said  first  above  described  premises,  and  the 
same  was  delivered  to  him  by  the  said  Corning  with  that  un- 
derstanding and  intent ;  but  thoughtlessly  omitted  to  inquire 
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into  the  circumstances  of  the  same,  or  to  put  the  said  deed  last 
mentioned  immediately  upon  record,  he,  the  said  Stanford,  hav- 
ing fully  paid  to  the  said  Corning  the  consideration  money  of 
the  said  article  or  contract,  and  being  entitled  to  the  said  deed 
according  to  the  terms  thereof ;  and  afterwards,  and  on  or  about 
the  29th  day  of  July,  1856,  the  said  Stanford  having  by  him- 
self or  his  tenant  enjoyed  the  uninterrupted  and  quiet  possession 
of  the  said  premises  first  above  described,  for  more  than  two 
years  then  last  past,  and  being  in  default  as  to  the  payment  of 
the  interest  upon  the  said  mortgage  to  the  said  Fitch  &  Gris- 
wold,  the  same  was  by  the  said  Fitch  &  Griswold  duly  fore- 
closed by  advertisement,  under  the  statute  in  such  case  pro- 
vided, and  the  premises  duly  sold  at  auction  ;  and  the  same 
were  thereupon  purchased  in  by  the  said  defendants  Griswold 
&  Fitch,  for  the  price  of  $250,  and  the  said  advertisement 
and  affidavits  establishing  the  said  foreclosure  and  sale  were 
thereupon  placed  on  file,  and  also  duly  recorded  in  the  said  clerk's 
office,  in  Book  No.  93  of  mortgages,  at  page  180,  as  by  refer- 
ence thereto  the  whole  of  the  said  proceedings  and  the  proofs 
of  the  regularity  thereof  will  fully  and  at  large  appear ;  and 
shortly  thereafter,  as  hereinbefore  stated,  the  said  premises  were 
by  the  said  defendants,  Griswold  &  Fitch,  sold  and  conveyed  to- 
the  said  plaintiff. 

"  And  the  said  plaintiff  says  that  he  purchased  the  said  premi- 
ses in  good  faith  from  the  said  Fitch  &  Griswold,  without  any 
notice  or  suspicion  of  any  defect  in  the  title  thereof,  and  paid 
therefor  an  adequate  and  valuable  consideration,  and  entered 
upon  the  same  in  good  faith,  and  made  valuable  repairs  and  im- 
provements thereon  to  the  value  of  $300  and  upwards. 

"  And  afterwards,  and  as  the  plaintiff  is  informed  and  believes, 
the  said  defendant  Stanford  having  observed  among  his  papers 
the  said  deed  from  the  said  Corning  to  the  said  McCarty,  as 
above  described,  conveying  the  said  premises,  and  the  same 
being  hitherto  unrecorded,  intending  to  make  good  the  plaintiff's 
title,  left  the  same  at  the  office  of  the  clerk  of  Cayuga  county, 
and  requested  the  county  clerk  to  record  the  same,  and  the  same 
bearing  date  September  1,  1854,  was,  then  and  there  duly  re- 
corded in  Book  95  of  deeds,  at  page  185,  &c.,  on  the  day 
of  ,  1857,  and  still  remains  of  record.  And  the 
plaintiff  says  upon  his  information  and  belief  that  the  said 
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McCarty,  well  knowing  the  premises,  on  or  about  the  30th  day 
of  September,  1854,  having  heard  that  such  a  deed  as  the  last 
above  mentioned  had  been  left  at  the  clerk's  office  for  record, 
and  the  said  Stanford  having  left  town  and  being  absent  from 
the  city  of  Auburn,  conceived  the  idea,  or  was  put  up  to  the 
same  by  some  meddlesome  person,  that  he,  the  said  McCarty, 
could,  in  consequence  of  the  said  last-mentioned  deed  and  the 
recording  thereof,  claim,  hold,  and  maintain  the  possession  of 
the  said  premises  ;  and  thereupon  the  said  McCarty,  well  know- 
ing that  he  had  no  rightful  claim  to,  or  interest  in  the  same, 
and  knowing  that  he  was  equitably  and  legally  barred,  by  his 
own  transfer  and  sale  to  the  said  Stanford,  from  asserting  or 
claiming  any  right  or  title  to  the  said  premises,  and  contriving 
and  intending  craftily  and  covinously  to  acquire  the  possession 
of  the  said  premises  and  to  maintain  the  same  against  the  plain- 
tiff, and  invited,  hired,  persuaded,  and  paid  the  said  Eggleston, 
so  being  the  tenant  of  the  plaintiff,  to  quit  the  said  premises, 
and  permit  him,  the  said  McCarty,  to  enter  upon  and  take  pos- 
session of  the  same ;  and  thereupon  the  said  Eggleston,  so  being 
the  tenant  of  the  plaintiff,  and  being  moved  and  instigated  by 
the  persuasion  of  the  said  defendant  McCarty,  did  surrender 
the  possession  of  the  said  premises  to  the  said  McCarty ;  and 
he,  the  said  McCarty,  thereupon  fraudulently  and  covinously 
entered  into  the  possession  of  the  same,  with  the  intent  to 
defraud  and  cheat  this  plaintiff  out  of  his  equitable  rights  in 
and  to  the  said  premises  ;  and  although  often  requested  by  the 
plaintiff,  he  refuses  to  quit  and  surrender  the  same,  and  wicked- 
ly claims  to  own  and  hold  the  same  as  of -his  own  estate  of  in- 
heritance. 

"Wherefore  the  plaintiff  demands  the  judgment  of  this  court 
that  he  may,  by  the  order  and  decree  of  this  court,  recover  the 
possession  of  the  said  premises  first  above  described ;  and  that 
the  said  defendant  McCarty  may  be  adjudged  and  required  to 
quit  and  surrender  the  same  peaceably  to  the  plaintiff,  and  that 
the  said  defendant  McCarty  may  be  adjudged  and  required  to  con- 
vey by  quit-claim  deed,  or  otherwise,  and  by  the  proper  assur- 
ances and  conveyances,  all  his  pretended  right  of,  in,  and  to  the 
said  premises  to  the  said  plaintiff,  and  be  perpetually  enjoined 
and  barred  from  setting  up  or  asserting  his  said  pretended  title ; 
and  for  such  other  and  further  or  different  order  and  relief  as 
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to  the  court  shall  seem  jnst  and  equitable,  together  with  the 
costs  of  this  action." 

To  this  complaint  the  defendant  McCarty  demurred,  assigning 
the  following  grounds : 

1.  That  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

2.  That  there  is  a  defect  of  parties  defendants 

3.  That  several  separate  and  distinct  causes  of  action  have 
been  improperly  united. 

The  plaintiff  moved  at  special  term  for  judgment  on  the 
pleadings,  on  the  ground  that  the  demurrer  was  frivolous. 

The  motion  was  granted,  and  the  other  defendants  having  failed 
to  answer,  the  plaintiff  entered  judgment  by  which  it  was  decreed. 

1.  That  he  recover  possession  of  the  premises  in  question. 

2.  That  he  was  owner  in  fee  simple,  and  entitled  to  a  con- 
veyance of  the  apparent  title  in  McCarty,  and  the  latter  was 
directed  to  make  such  conveyance. 

3.  That  McCarty  and  all  claiming  under  him  were  forever 
barred  of  any  claim  to  the  premises. 

4.  That  the  plaintiff  recover  costs. 

The  defendant  McCarty  now  appealed  to  the  general  term. 

Warren  T.  Warden,  for  the  appellant. — I.  It  is  the  direct  and 
necessary  result  of  treating  the  demurrer  as  frivolous,  that  two 
if  not  three  distinct  and  inconsistent  judgments  have  been  ren- 
dered herein — not  only  inconsistent,  as  the  one  being  a  legal,. 
and  the  other  an  equitable  judgment ;  but  also  inconsistent  as 
being  rendered  in  support  of  adverse  principles,  the  maintain- 
ing of  the  one  being  in  direct  conflict  with  the  other,  thereby 
demonstrating  that  if  one  can  be  maintained  the  other  cannot. 
(Code,  §  144,  subd.  5,  6  ;  Wooden  a.  Waffle,  6  How.  Pr.  R., 
145  ;  Benedict  a.  Seymour,  lb.,  298  ;  Gray  a.  Brown,  15  Ib., 
555  ;  Boyd  a.  Hoyt,  5  Paige,  65,  and  see  cases  cited  by  Jewett, 
a/rguendo  at  pp.  74,  76  ;  Swift  a.  Eckford,  6  lb.,  22,  and  cases 
referred  to  at  p.  28.) 

II.  So  far  from  the  demurrer  being  frivolou&,  it  was  well 
taken,  and  should  have  been  sustained.  (Code,  §144,  subd. 
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5,  6  ;  Till.  Adams  on  E.,  29,  32,  and  notes ;  2  Rev.  Stats.,  303 ; 
Jackson  a.  Sessions,  2  Johns.  Cas.,  321 ;  Jackson  a.  Harrington, 
9  Cow.,  86  ;  Jackson  a.  Demont,  9  Johns.  R.,  55  ;  Jackson  a. 
Pierce,  2  11).,  221 ;  Jackson  a.  Van  Slyck,  8  l~b.,  487  ;  Jackson 
a.  Deyo,  3  11.,  422,  423  ;  Jackson  a.  Chase,  2  11.,  84 ;  Sinclair 
a.  Jackson,  9  Cow.,  543.)  These  cases  show  that  if  McCarty  had 
been  the  plaintiff,  he  could  have  recovered  upon  his  legal  title 
the  possession  of  the  land  from  Lattin.  (Jackson  a.  Farmer, 
and  the  cases  cited,  9  Wend.,  201 ;  2  Rev.  Stats.,  173,  §  38  ; 
Mitchell  a.  Tighe,  1  Ilopk.,  119, 121 ;  Douw  a.  Shelden,  2  Paige, 
323 ;  Frost  a.  Raymond,  2  Cai.,  188 ;  4  Kent's  Com.,  471 ;  Abbott 
a.  Allen,  2  Johns.  Ch.  R.,  519  ;  Law  Gloss.,  55,  Crassa  Negli- 
gentia;  Mury  a.  Ballon,  1  Johns.  Ch.  R.,  566  ;  Marvin  a.  Ben- 
nett, §  Paige,  312;  Champlain  a.  Laytin,  18  Wend.,  407;  Wake- 
man  a.  Duchess  of  Rutland,  3  Yes.  Jr.,  233  ;  Urmston  a.  Pate, 
quoted  SugdSs  Law  of  Vend.,  314,  and  also  in  4  Cruisers  Dig., 
325  (marg.,  478),  ch.  25,  §  93  ;  Goodtitle  a.  Morgan,  1  T.,  755.) 
III.  Defendant  should  have  had  leave  to  answer. 

Underwood,  Cox  &  Avery,  for  the  respondent. — I.  The  de- 
murrer in  this  case  was  clearly  frivolous.  And  in  order  to  sus- 
tain his  appeal,  the  defendant  McCarty  must  show  it  to  be  well 
taken.  (Martin  a.  Kanouse,  2  Abbotts'*  Pr.  R.,  328.) 

II.  And  plaintiff,  on  motion  for  that  purpose,  was  clearly 
entitled  to  judgment  for  the  relief  demanded.    (Code,  §  247  ; 
9  How.  Pr.  R.,  123.) 

III.  Defendant,  being  without  merits,  and  having  made  no 
application  for  leave  to  answer,  nor  to  correct  any  possible  irreg- 
ularity, is  not  entitled  to  favor  upon  any  technical  objection  not 
affecting  the  merits.     (Code,  §  176.) 

BY  THE  COURT.* — E.  DAKWIN  SMITH,  J. — AVhether  the  de- 
murrer in  this  case  is  well  or  ill  taken,  depends  upon  the  ques- 
tion whether  the  case  presents  a  single  cause  of  action,  or  two 
independent  and  inconsistent  causes  of  action.  A  demurrer 
will  lie  for  multifariousness  in  a  complaint.  (Saunders  a.  Mar- 
tin, 7  How.  Pr.  R.,  4 ;  11.,  236 ;  Gilbert  a.  The  Hudson  River 
Railroad  Company,  8  Ib.,  177.) 

*  Present,  WELLES,  E.  D.  SMITH,  and  JOHNSON,  JJ. 
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Every  complaint  considered  as  a  single  count  should  present 
a  single  cause  of  action.  If  a  plaintiff  has  different  causes  of 
action  which  may  be  joined,  they  must  be  presented  as  in 
separate  counts,  each  of  which  must  be  good  of  itself,  and  stand 
by  itself,  and  be  separately  stated.  Section  167  of  Code. 

If  several  causes  of  action  which  may  be  joined  are  set  out 
in  a  complaint,  without  being  separately  stated,  the  remedy  is 
by  motion  and  not  by  demurrer — duplicity  in  such  cases  not 
being  a  ground  of  demurrer.  (9  How.  Pr.  R.,  253  ;  75.,  123  ; 
10  /&.,  361.) 

But  the  Code,  section  144,  subd.  5,  gives  the  right  to  demurrer, 
"  when  causes  of  action  have  been  improperly  joined."  This  is 
one  of  the  grounds  of  demurrer  specified  in  this  case. 

The  claim  of  the  defendant's  counsel  is,  that  two  causes  of  ac- 
tion, one  wrhich  would  have  been  ejectment  under  the  former 
names  of  actions,  and  one  a  suit  in  equity,  are  united  in  the 
same  complaint. 

If  this  be  so,  I  do  not  see  why  the  demurrer  is  not  well  taken. 
A  party  has  a  right  to  state  his  case  and  ask  for  such  relief  as 
he  thinks  he  is  entitled  to,  and  if  he  states  a  single  cause  of  ac- 
tion, and  is  entitled  to  relief,  I  think  it  the  duty  of  the  court  to 
give  appropriate  relief.  I  do  not  think  a  party  having  a  good 
cause  of  action  is  to  be  turned  out  of  court  for  any  mistake  in 
the  summons  or  in  his  prayer  for  relief.  Both  may  be  amended, 
if  need  be,  in  furtherance  of  justice,  and  to  give  effect  to  the 
real  rights  of  the  parties. 

But  legal  and  equitable  rights  and  remedies  are  substantially 
different :  the  one  presents  an  issue  for  trial  by  a  jury  at  the  circuit : 
the  other  issues  to  be  tried  by  the  court  at  special  term.  One  seeks 
damages,  the  other  relief  in  rem.  One  asks  a  general  verdict 
of  a  jury,  the  other  a  decree  appropriate  to  the  particular  facts 
of  the  case.  A  complaint  asking  for  legal  and  equitable  relief, 
presents  a  case  requiring  different  modes  and  places  of  trial. 
But  notwithstanding  this  intrinsic  discordance  between  legal 
and  equitable  remedies,  the  Legislature  has  determined  that 
legal  and  equitable  causes  of  action  may  be  joined  in  certain 
cases.  Section  169  provides  that  "  the  plaintiff  may  unite  in 
the  same  complaint  several  causes  of  action,  whether  they  be 
such  as  have  been  heretofore  denominated  legal  or  equitable,  or 
both,  when  they  all  arise  out  of  the  same  transactions,  or  trans- 
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actions  connected  with  the  subject  of  the  action.  I  do  not  think 
that  the  Legislature  intended  by  this  section  to  turn  civil  ac- 
tions into  hotchpotch,  or  that  they  designed  to  bring  all  kinds 
of  controversies  between  parties  into  a  single  suit.  I  doubt 
whether  any  thing  more  was  really  intended  by  this  portion  of 
the  section  than  to  require  the  courts  to  give  complete  relief  to 
a  party  upon  his  whole  case,  stating  a  single  transaction  whether 
such  relief  were  in  whole  or  in  part  in  the  nature  of  a  legal  or 
equitable  right. 

But  if  any  thing  more  was  intended,  as  the  right  to  unite  the 
two  causes  of  action,  is  made  to  depend  upon  their  arising  out 
of  the  same  transactions,  or  transactions  connected  with  the  sub- 
ject of  the  action,  it  will  be  sufficient  to  give  effect  to  the  statute 
in  cases  where  legal  and  equitable  causes  of  action  are  found 
distinctly  and  independently  to  arise  out  of  the  same  transaction,  to 
be  separately  and  concurrently  enforced.  Such  cases  may  pos- 
sibly arise  when  a  party  may  be  entitled  to  legal  redress  and 
equitable  relief  upon  the  same  contract,  or  growing  out  of  the 
same  transactions,  and  where  perhaps  a  court  of  equity  could 
not  give  complete  relief  in  a  single  action.  But  I  can  hardly 
imagine  a  case  of  this  kind  where  a  court  of  equity,  having 
acquired  jurisdiction,  may  not  retain  it  to  give  full  and  complete 
relief  independently  of  this  provision  of  the  statute. 

In  this  case  the  plaintiff  sets  out,  in  the  first  four  folios  of  his 
complaint,  a  complete  legal  title  to  the  premises  in  question. 
And  this  part  of  the  complaint  concludes  as  follows :  "  And  the 
plaintiff  is  now,  and  since  the  6th  day  of  September,  1856,  has 
been  lawfully  and  equitably  entitled  to  the  possession  of  the 
said  premises  and  the  owner  thereof  in  fee  simple,  and  the  said 
Michael  McCarty,  well  knowing  the  same,  wrongfully  withholds 
possession  thereof  from  the  plaintiff." 

This  is  a  distinct  allegation  that  the  plaintiff  is  "  the  owner 
of  the  premises  in  fee  simple,  and  is  equitably  and  lawfully 
entitled  to  the  possession  "  and  that  the  defendant  "wrongfully 
withholds  the  possession." 

Here  is  a  complete  and  distinct  legal  cause  of  action  alleged. 
The  complaint  then  commences  the  statement  of  a  new  cause  of 
action  as  follows :  "  And  the  plaintiff  further  says,  &c."  The 
complaint  then  goes  on  and  sets  out  a  case  for  equitable  relief, 
entitling  the  plaintiff  to  a  conveyance  of  the  premises  from  the 
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defendant  McCarty,  and  an  injunction  to  quiet  his  title,  &c.,  a 
cause  of  action  entirely  inconsistent  with  the  former  one.  The 
complaint  asks  for  both  legal  and  equitable  relief,  and  the  judg- 
ment entered  up,  follows  the  complaint,  and  gives  both  legal 
and  equitable  relief.  It  seems  to  me  that  this  is  not  admissible, 
that  a  party  cannot  blend  in  his  complaint  legal  and  equitable 
claims  in  this  way,  and  have  double  and  inconsistent  relief  in 
the  same  action.  Such  a  mode  of  proceeding  destroys  all  order 
and  congruity  in  legal  proceedings.  (8  How.  Pr.  .7?.,  73  ; 
12  /&.,  331.)  Primarily,  the  plaintiff  needs  and  is  entitled  upon 
this  complaint  to  equitable  relief.  When  that  has  been  ob- 
tained, he  can  then  maintain  his  ejectment  or  action  to  recover 
possession  of  the  premises,  with  damages  for  the  withholding 
the  same,  with  the  rents  and  profits.  But  he  must  first  get  title, 
and  he  cannot  in  my  opinion  accomplish  the  object  of  two  suits 
in  one,  in  the  way  proposed.  Perhaps  he  might  do  so  upon  a 
complaint  properly  framed.  I  think  the  order  should  be  re- 
versed, and  the  judgment  be  set  aside  on  the  ground  that  the 
demurrer  was  not  frivolous. 


HEEBNER  a.  TOWNSEND. 

Sii/preme  Court,  First  District  /  Special  Term,  April,  1859. 

PLEADING. — SURETIES  ON  APPEAL. — ACTION  ON  UNDERTAKING.- 

DEFENCES. 


The  complaint  in  an  action  on  an  undertaking  given  on  appeal,  alleged  that  the 
judgment  was  recovered  prior  to  the  30th  day  of  July,  1857,  and  that  after- 
wards, and  on  or  about  the  15th  of  August,  the  defendant  appealed.  The  an- 
swer alleged  that  "  on  the  30th  day  of  July  the  plaintiff  issued  execution,"  which 
was  levied  on  sufficient  to  pay  the  judgment. 

Held,  that  the  allegation  must  be  taken  to  intend  the  same  30th  of  July  as 
that  mentioned  in  the  complaint,  viz.,  in  185*7;  and  that  therefore  the  answer 
did  not  show  any  levy  subsequent  to  the  giving  of  the  undertaking. 

It  is  no  defence  to  an  action  on  an  undertaking  that  the  judgment  was  .a  lien  on 
sufficient  real  property,  or  that  execution  had  been  issued  prior  to  the  giving  of 
the  undertaking,  and  levied  on  sufficient  property. 
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The  judgment  creditor  is  not  bound  to  exhaust  his  remedy  on  the  judgment  be- 
fore enforcing  the  undertaking. 

In  an  action  on  an  undertaking  in  the  usual  form,  which  does  not  in  terms  call  for 
notice  to  the  sureties,  of  affirmance,  nor  for  demand  of  payment,  it  is  not  neces- 
sary to  aver  or  prove  notice  or  demand. 

The  fact  that  the  defendant  has  taken  and  perfected  an  appeal  to  the  Court  of 
Appeals  from  the  judgment  of  affirmance,  is  no  defence  to  an  action  by  the 
respondent  upon  the  undertaking  given  on  the  first  appeal 

Demurrer  to  answer. 

This  action  was  brought  on  an  undertaking  given  on  appeal 
in  an  action  in  the  New  York  Superior  Court.  The  contents  of 
the  pleadings  are  stated  in  the  opinion. 

Moses  Ely,  for  the  plaintiff. 
S.  Sanxay,  for  the  defendants. 

SUTHERLAND,  J. — The  plaintiff,  prior  to  the  30th  day  of  July, 
1857,  recovered  a  judgment  in  the  Superior  Court  against  Samuel 
P.  Townsend  for  $3597yfo. 

Afterwards,  and  on  or  about  the  15th  day  of  August,  1857, 
the  said  Samuel  P.  Townsend  appealed  from  the  said  judgment 
to  the  general  term  of  the  Superior  Court,  and  perfected  such 
appeal,  so  that  the  same  operated  under  the  provisions  of  the 
Code  as  a  stay  of  all  proceedings  of  the  plaintiff  on  the  judg- 
ment during  the  pendency  of  the  appeal. 

For  the  purposes  of  such  appeal,  and  that  the  same  might 
operate  as  such  stay,  the  defendants  in  this  action  executed  the 
undertaking  prescribed  by  the  Code  (§§  335-339,  both  inclusive, 
and  §  438)  for  and  on  the  part  of  the  appellant. 

On  the  3d  day  of  February,  1858,  the  general  term  of  the 
Superior  Court  affirmed  the  judgment  so  appealed  from,  with 
$63T5o6^  costs,  and  such  judgment  of  affirmance  was  duly 
entered. 

No  part  of  the  judgment  below,  or  of  the  judgment  for  costs 
on  affirmance,  has  ever  been  paid. 

The  plaintiff's  complaint  in  this  action,  substantially  alleging 
the  above  facts,  demands  judgment  for  the  amount  of  the  judg- 
ment appealed  from,  with  interest  thereon  from  the  30th  day  of 
July,  1857,  and  for  the  costs  awarded  by  the  general  term  on  the 
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appeal,  with  interest  thereon  from  the  time  of  the  judgment  of 
affirmance. 

To  this  action  on  their  undertaking,  the  defendants  set  up  by 
their  answer  three  distinct  matters,  each  as  a  defence  to  the 
action  : 

1st.  That  when  they  executed  the  undertaking.  Samuel  P. 
Townsend,  the  appellant,'  owned  real  estate  upon  which  the 
judgment  was  a  lien  of  more  than  sufficient  value  to  pay  the 
judgment,  arid  that  on  the  30th  day  of  July  (year  not  men- 
tioned), the  plaintiff  issued  an  execution  on  the  judgment  to  the 
sheriff  of  the  city  and  county  of  New  York,  which  was  levied 
upon  personal  or  real  estate  of  Samuel  P.  Townsend,  more  than 
sufficient  to  satisfy  the  execution. 

2d.  That  no  demand  was  made  upon  them,  or  either  of 
them,  by  or  on  behalf  of  the  plaintiff  before  this  action  was 
brought. 

3d.  That  Samuel  P.  Townsend  "  hath  appealed  from  said 
judgment  in  said  complaint  mentioned  to  the  Court  of  Appeals, 
and  hath  perfected  such  appeal." 

The  plaintiff  demurs  to  this  answer  of  the  defendants,  upon 
the  ground  that  the  answer  does  not  state  facts  sufficient  to  con- 
stitute a  defence  to  the  action. 

As  to  the  first  matter  set  up  in  the  answer  as  a  defence — it  is 
to  be  assumed,  I  think,  that  the  execution  was  issued  on  the 
judgment  before  the  appeal  therefrom  to  the  general  term  of 
the  Superior  Court.  The  answer  says,  that  the  execution  was 
issued  on  the  30th  of  July,  without  mentioning  any  year,  and 
without  alleging  whether  it  was  issued  before  or  after  the  ap- 
peal to  the  general  term.  The  complaint  alleging  that  the 
judgment  was  recovered  prior  to  the  30th  day  of  July,  1857,  it 
must  be  assumed  that  the  30th  day  of  July  mentioned  in  the 
answer,  is  the  same  30th  day  of  July  mentioned  in  the  com- 
plaint, and  that  the  execution  was  issued  before  the  appeal  to 
the  general  term,  which  the  complaint  alleges  was  on  or  about 
the  15th  of  August,  1857. 

This  being  so,  it  is  very  clear  that  the  issue  and  levy  of  the 
execution  constitute  no  defence  to  this  action  on  the  undertak- 
ing. It  is  true,  that  as  between  the  judgment  creditor  and  third 
parties,  or  other  creditors  of  the  judgment  debtor,  a  levy  on. 
sufficient  property  of  the  judgment  debtor  to  satisfy  the  execu- 
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tion  is  a  satisfaction  of  the  judgment  (Ex  parte,  Lawrence,  4: 
Cow.,  417),  but  as  between  the  parties  to  the  judgment,  the  mere 
levy  is  not  a  satisfaction ;  and  the  defendants  in  this  action  as 
sureties  for  the  judgment  debtor  on  his  appeal,  cannot  be  third 
parties. 

The  appeal  to  the  general  term  did  not  supersede  the  execu- 
tion and  levy,  though  it  probably  stayed  all  further  proceeding 
under  the  execution  during  the  pendency  of  the  appeal.  (Code, 
§  339  ;  Cook  a.  Dickerson,  1  Duer,  679  ;  Smith  a.  Allen,  2  K 
D.  Smith's  C.  P.  JR.,  259.) 

If  as  between  the  parties  to  the  judgment,  the  levy  was  a 
satisfaction  of  the  judgment,  then  there  was  no  judgment  to 
appeal  from  ;  and  the  appeal  being  for  the  benefit  of  the  judg- 
ment debtor,  certainly  neither  he,  nor  his  sureties  on  the  appeal, 
can  set  up  that  the  levy  was  a  satisfaction  of  the  judgment. 

The  undertaking  of  the  defendants  was  an  independent  abso- 
lute undertaking,  that  the  appellant  would  pay  all  damages 
which  might  be  awarded  against  him  on  the  appeal,  and  if  the 
judgment  appealed  from,  or  any  part  thereof  should  be  affirmed, 
then  that  the  appellant  would  pay  the  amount  directed  to  be 
paid  by  the  judgment,  or  the  part  of  such  judgment  as  to 
which  the  said  judgment  should  be  affirmed,  if  affirmed  only 
in  part.  The  undertaking  may  be  considered  as  additional  and 
collateral  security  for  the  payment  of  the  judgment  required  by 
the  statute  to  be  given  as  a  condition  of  staying  the  execution 
of  the  judgment  during  the  pendency  of  the  appeal.  If  the 
judgment  be  affirmed,  and  the  appellant  does  not  pay  it,  and 
his  sureties  do  pay  it,  they  would  be  entitled  to  enforce  any  lien 
of  the  judgment  or  previous  levy  of  an  execution  for  their  in- 
demnity ;  but  the  undertaking  is  an  absolute  undertaking,  that 
the  appellant  will  pay  the  judgment  if  it  be  affirmed,  and  by  its 
terms  precludes  the  idea  that  the  judgment  creditor  must  first 
exhaust  his  remedy  under  the  judgment  and  execution,  before 
he  can  resort  to  his  action  on  the  undertaking. 

I  think,  therefore,  that  the  first  matter  set  up  in  the  answer 
as  a  defence,  is  not  a  defence  to  this  action,  and  that  so  far  the 
demurrer  is  well  taken. 

As  to  the  second  matter  set  up  by  the  answer,  to  wit,  that  the 
plaintiff  has  never  made  a  demand  of  payment  of  the  defend- 
ants, or  either  of  them,  it  is  also  unavailable  as  a  defence. 
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This  action  is  a  demand.  Notice  of  the  affirmance  of  the 
judgment  by  the  general  term  or  of  the  appellant's  default  in 
not  paying  on  such  affirmance,  and  demand  of  payment  of  the 
defendants,  are  not  alleged  in  the  complaint,  and  were  not 
necessary  to  give  the  plaintiff  a  right  of  action  against  the  de- 
fendants on  their  undertaking.  The  undertaking  does  not  in 
terms  call  for  such  notice  or  demand,  but  is  an  absolute  guaran- 
tee that  the  appellant  will  pay,  &c.  The  fact  of  the  affirmance 
of  the  judgment  was  as  open  to  the  inquiry  or  knowledge  of 
the  defendants,  as  of  either  of  the  parties  to  the  judgment ;  and 
they  were  obliged  to  take  notice  of  the  default  of  the  appellant, 
as  it  could  have  been  ascertained  by  inquiry.  As  a  general 
rule,  no  notice  or  demand  is  necessary  where  one  guarantees 
the  act  of  another,  unless  the  contract  requires  it.  The  notice 
required  between  endorsees  and  endorsers  of  bills  of  exchange 
and  promissory  notes  is  an  exception  founded  on  mercantile 
usage.  (Douglas  a.  Howlaud,  24  Wend.,  49  ;  Berks  a.  Tippet, 
1  Sand/.,  32  ;  Brookbank  a.  Taylor,  Cro.  Jac.,  685.) 

As  to  the  third  defence  set  up  in  the  answer — that  the  judg- 
ment debtor  hath  appealed  from  the  judgment  to  the  Court  of 
Appeals,  and  hath  perfected  his  appeal — it  does  not  appear  when 
he  so  appealed,  nor  does  it  appear  from  the  answer  whether 
such  appeal  was  perfected  before  or  after  this  action  was  brought. 
If  after,  it  is  very  clear  that  such  appeal  could  not  affect  the 
plaintiff's  right  of  action  at  the  time  he  commenced  this  action ; 
and  even  if  the  appeal  was  perfected  before  the  commencement 
of  the  action,  I  do  not  see  how  the  defendants  can  set  it  up  as  a 
defence  to  the  action.  The  fact  of  the  appeal  to  the  Court  of 
Appeals,  might,  on  the  application  of  the  defendants,  authorize 
a  stay  of  proceedings  in  this  action,  or  upon  any  judgment 
therein  against  them,  until  the  determination  of  such  appeal ; 
but  I  do  not  see  how  they  can  plead  such  appeal  in  bar  of  the 
plaintiff's  right  of  action  on  their  undertaking,  even  if  the  ap- 
peal was  perfected  before  the  action  was  commenced. 

Their  undertaking  was,  that  if  the  judgment  was  affirmed, 
then  that  the  appellant  would  pay,  not  the  amount  directed  to 
be  paid  by  the  appellate  court,  but  by  the  judgment  appealed 
from ;  and  their  answer  alleges  not  that  the  appellant  did  pay, 
but  that  he  appealed. 

The  perfecting  the  appeal  to  the  Court  of  Appeals  stayed  all 
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further  proceedings  in  the  court  below  on  the  judgment  ap- 
pealed from,  or  upon  the  matter  embraced  therein ;  but  this 
action  on  the  undertaking  is  not  a  proceeding  on  the  judgment, 
or  upon  any  matter  embraced  therein,  but  is  a  proceeding  upon 
an  independent  collateral  instrument  or  matter. 

Most  of  the  questions  raised  by  the  demurrer  in  this  case 
were  passed  upon  by  the  Superior  Court  in  Bun-all  a.  Vander- 
bilt  (6  Abbotts'  Pr.  JR.,  70),  and  I  see  no  reason  for  dissenting 
from  the  views  taken  by  the  court  in  that  case. 

The  plaintiff  must  have  judgment  on  the  demurrer  with  costs, 
without  prejudice  to  the  right  of  the  defendants  to  move  for  a 
stay  of  proceedings  during  the  pendency  of  any  appeal  to  the 
Court  of  Appeals  taken  and  perfected  by  Samuel  P.  Townsend. 
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Supreme  Court,  First  District;  Special  Term,  February,  1859. 

DECISION  ON  DEMURRER. — PARTIES. — ENJOINING  PROCEEDINGS  IN 
ANOTHER  COURT. 


In  reversing  judgment  for  the  defendant  upon  demurrer  to  the  complaint,  the 
Court  of  Appeals  appeared,  so  far  as  the  opinion  rendered  by  them  discussed 
the  questions  raised,  to  have  overruled  the  demurrer  on  deciding  merely  one  of 
the  grounds  stated  in  it. 

Held,  on  demurrer  of  another  defendant,  that  they  must  be  deemed  to  have 
considered  and  passed  upon  the  other  grounds  of  demurrer  as  well  as  the  one 
discussed  in  the  opinion,  and  that  the  court  below  were  bound  by  the  decision 
to  treat  all  the  grounds  of  demurrer  as  insufficient. 

In  an  action  by  a  corporation  whose  agents  have  issued  spurious  stock,  brought 
against  the  holders  of  such  stock,  and  seeking  to  have  the  same  declared  void, 
the  holders  of  genuine  stock  are  not  proper  parties. 

The  rule  that  one  court  should  not  restrain  the  proceedings  of  another  of  co- 
ordinate jurisdiction,  does  not  apply  to  prevent  a  plaintiff  from  seeking  in  one 
action  to  restrain  the  defendants  from  prosecuting  several  actions  relating  to 
the  same  subject-matter,  some  of  which  actions  are  pending  in  other  court3. 
All  may  be  restrained  in  one  action  brought  in  either  court. 
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Demurrer  to  complaint. 

The  decision  of  the  Court  of  Appeals  on  the  demurrer  of 
parties  in  this  cause  is  reported  7  Ante,  4:1.  Further  facts 
necessary  to  the  understanding  of  the  case  are  stated  in  the 
opinion. 

INGBAHAM,  J. — The  demurrer  argued  in  this  case  contains  the 
same  grounds  of  demurrer  as  were  presented  to  the  court  in  the 
demurrer  of  the  defendant  Cross.  Upon  the  argument  of  that 
demurrer,  the  judge  at  special  term  sustained  the  demurrer,  and 
upon  appeal  to  the  general  term,  the  judgment  below  was  af- 
firmed. When  the  case  was  submitted  to  the  Court  of  Appeals 
the  judgment  below  were  reversed.  I  concede  that  in  the 
opinion  delivered  on  that  occasion,  the  court  appear  to  have  de- 
cided solely  the  question  of  multifariousness,  which  was  much 
pressed  before  all  the  courts,  but  it  is  impossible  for  me  to  say 
that  they  did  not  consider  the  other  points  submitted  to  them  as 
stated  in  the  demurrer.  On  the  contrary,  I  am  bound  to  suppose 
that  they  would  not  have  reversed  a  judgment  in  the  defend- 
ant's favor  on  the  demurrer,  although  the  court  might  have  erred 
on  the  question  of  misjoinder  of  different  causes  of  action,  if 
they  had  not  been  satisfied  that  the  complaint  contained  a  good 
cause  of  action  against  the  defendant  Cross.  It  would  be  im- 
proper for  a  judge  of  this  court,  in  reference  to  a  decision  of  the 
Court  of  Appeals,  to  say  that  because  certain  points  taken  in  a 
demurrer  had  not  been  sufficiently  argued  before  that  court,  or 
noticed  by  the  justice  delivering  the  opinion  there,  he  would 
decide  adversely  to  that  decision,  and  send  the  case  up  again  for 
that  court  to  have  the  case  more  fully  argued  and  to  compel 
them  again  to  review  those  questions  with  more  care.  It  is  our 
duty  to  recognize  and  to  follow  the  decisions  of  that  court,  and 
on  all  questions  which  have  been  presented  to  the  court  we 
should  adopt  their  decisions  as  binding  and  conclusive. 

I  feel,  therefore,  constrained  to  decide,  that  upon  the  questions 
presented  by  these  demurrers  in  the  case  of  Chappel  and  of 
Carpenter,  and  most  of  the  questions  presented  by  the  other 
demurrers,  I  can  only  follow  the  decision  of  the  Court  of  Ap- 
peals, by  holding  that  the  complaint  contains  a  sufficient  cause 
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of  action,  and  none  of  those  grounds  are  sufficient  to  warrant  a 
judgment  in  the  defendant's  favor. 

The  other  grounds  taken  by  the  demurrer  I  do  not  on  ex- 
amination think  to  be  well  founded.  An  objection  is  taken  in 
some  of  the  demurrers  to  the  defect  of  parties  defendants,  in 
that  the  holders  of  the  real  stock  are  not  made  parties.  I  see 
no  necessity  to  make  such  persons  defendants.  The  action  is  not 
commenced  to  interfere  with  their  stock.  They  are  not  required 
to  prove  the  validity  of  the  stock  held  by  them,  as  it  is  admitted 
by  the  plaintiffs  ;  and  an  averment  in  the  complaint  that  they 
held  the  real  stock,  making  them  defendants  on  that  account, 
would  be  objectionable,  as  showing  no  cause  of  action  against  them. 

If  in  the  progress  of  the  cause  any  other  person  should  be 
found  to  hold  the  false  stock,  the  plaintiffs  can  be  required  to 
make  them  defendants,  but  not  for  the  cause  that  they  hold  the 
real  stock  of  the  company. 

Another  ground  of  demurrer  stated  on  behalf  of  the  Mechan- 
ics' Bank  is,  that  the  action  brought  by  them,  and  which  is  sought 
to  be  restrained  in  this  action,  was  brought  in  another  court,  and 
that  the  remedy  should  be  in  that  court. 

Conceding  that  rule  to  be  proper,  if  the  bank  were  the  only 
defendants,  it  does  not  apply  here. 

On  examining  the  complaint,  it  will  be  seen  that  some  of  the 
actions  are  brought  in  this  court,  and  some  in  the  Superior  Court. 
It  would  be  proper  in  such  cases,  where  all  the  defendants  must 
be  included  in  one  action,  to  bring  such  action  in  either  court, 
and  from  the  necessity  of  the  case  either  court  could  enjoin  the 
judgments  pending  in  both  courts.  Any  other  rule  would  enable 
one  defendant  to  defeat  the  whole  proceeding. 

The  case  of  The  Farmers'  and  Mechanics'  Bank  of  Kent 
County  a.  The  Butchers'  and  Drovers'  Bank  (16  N.  Y.  R.,  125), 
is  relied  upon  as  showing  that  the  Court  of  Appeals,  by  that 
decision,  have  thrown  so  much  doubt  over  the  decision  made  in 
this  case  on  the  demurrer  of  Cross,  as  to  justify  us  in  refusing  to 
regard  that  decision  as  an  authority  in  the  plaintiff's  favor. 

There  is  between  that  case  and  the  present  one  a  marked 
distinction,  viz.:  that  the  court  there  thought  the  check  sued 
upon  was  negotiable,  and  the  rules  as  applicable  to  negotiable 
paper  would  not  be  applicable  to  certificates  of  stock  in  an  in- 
corporated company. 
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A  check  duly  certified  by  the  clerk  who  was  authorized  to 
certify  checks,  when  the  money  was  in  the  bank,  to  the  credit  of 
the  drawer,  was  held  to  create  a  liability  against  the  bank,  even 
if  so  certified  without  funds  to  meet  it. 

In  such  a  case,  however,  there  is  a  distinction  between  certify- 
ing a  check  to  be  good  and  issuing  a  false  certificate  for  stock 
which  does  not  exist  and  cannot  be  created,  and  Seldon,  J.,  in 
his  opinion  draws  the  distinction  between  The  Mechanics'  Bank 
case  and  the  one  then  under  consideration,  and  says :  "  They  are 
plainly  distinguishable  from  the  present  case,"  because  the 
document  upon  which  the  question  arose  was  not  negotiable. 
(See  also  the  opinion  of  Chief-justice  Denio  in  the  same  case  in 
4:  Kern.,  623.) 

So  far,  then,  as  the  plaintiffs  seek  to  obtain  a  judgment  declar- 
ing the  false  stock  issued  by  Schuyler  to  be  of  no  value,  and  the 
certificates  to  be  void,  I  must,  under  the  decision  in  the  case  of 
Cross,  hold  the  complaint  to  be  sufficient. 

That  such  certificates  cannot  be  recognized  as  valid  and  repre- 
senting true  stock,  is  I  think  clear.  It  is  conceded  that  the 
company  by  its  board  of  directors  could  not  create  such  stock, 
nor  in  any  way  give  it  validity,  and  it  cannot  be  pretended  that 
an  agent  can  be  authorized  to  do  what  his  principal  had  no 
power  to  do.  But  it  does  not  follow  that  persons  who  have 
suffered  from  the  acts  of  an  agent,  whether  from  negligence  or 
fraud,  may  not  obtain  from  the  principal  redress  for  the  injuries 
sustained  in  consequence  thereof.  How  that  redress  is  to  be 
obtained  need  not  be  inquired  into  here,  nor  to  whom  the  prin- 
cipal is  responsible.  Those  questions  must  naturally  arise  upon 
the  trial  of  the  cause  depending  upon  the  facts  applicable  to 
each  particular  case,  and  the  examination  of  each  case  which 
will  necessarily  be  made,  would  seem  to  present  the  great  diffi- 
culty which  will  arise  upon  the  trial  of  this  cause  against  all 
the  defendants. 

The  Court  of  Appeals  have,  however,  contrary  to  the  decision 
of  this  court  heretofore  expressed,  held  that  the  action  against 
all  the  defendants  was  properly  brought,  and  suggested  the  pro- 
priety of  one  trial  for  all.  To  that  decision  I  must  yield  my 
opinion,  whatever  it  may  be. 

Judgment  for  the  plaintiffs  upon  the  demurrer,  with  leave  to 
the  defendant  to  answer  on  payment  of  costs. 
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THE  CUMBERLAND  COAL  COMPANY  a.  SHERMAN" 

Supreme  Court,  first  District;  Special  Term*  December,  1858. 

Nt._    '• 

FOREIGN  COKPORATION.  —  JURISDICTION.  —  SERVICE  OF  PROCESS. 

In  an  action  against  a  foreign  corporation,  it  must  appear,  in  order  to  give  the 
court  jurisdiction,  either  that  the  cause  of  action  arose,  or  the  subject  of  the 
action  is  situated  -within  this  State,  or  that  the  plaintiff  is  a  resident  of  this 
State,  and  the  defendant  has  property  within  it. 

It  seems,  that  if  the  cause  of  action  arose,  or  the  subject  of  the  action  is  situated 
within  this  State,  the  question  of  the  defendants  having  property  becomes  im- 
material whether  the  plaintiff  is  a  resident  or  not. 

The  act  of  1855  (Laws  of  1855,  ch.  279),  requiring  foreign  corporations  doing 
business  withiu  this  State,  to  designate  a  person  to  receive  service  of  process, 
merely  facilitates  the  service  in  the  class  of  cases  of  which  the  court  already 
had  jurisdiction.  It  does  not  operate  to  give  the  court  jurisdiction  of  cases  not 
included  in  sections  134  and  427  of  the  Code. 

Of  determining  the  place  where  the  cause  of  action  arose. 


Motion  to  set  aside  summons,  complaint,  and  all  proceedings 


for  want  of  jurisdiction. 


The  facts  are  stated  in  the  opinion. 

SUTHERLAND,  J.  —  This  action  was  commenced  by  the  service 
of  a  summons  and  complaint  on  the  defendants  Sherman  and 
Dean  personally,  and  upon  the  president  and  one  of  the  direc- 
tors of  the  Hoffman  Steam  Coal  Company,  in  the  city  of  New 
York.  The  plaintiff  and  the  defendants  —  the  Hoffman  Com- 
pany —  are  both  foreign  corporations,  organized  under  the  laws 
of,  and  in  the  State  of  Maryland.  Since  the  commencement  of 
the  action,  S.  Brook  Postly  has  been  made  a  party  defendant 
by  supplemental  complaint.  The  defendants  Sherman,  Dean, 
and  Postly  are,  and  were,  when  the  action  was  commenced,  all 
residents  of  the  State  of  New  York,  and  Postly  was  and  is  the 
president  of  the  Hoffman  Company.  No  attachment  was  issued 
in  the  action  when  the  same  was  commenced,  or  has  been  since. 

*  Affirmed  on  appeal,  at  May  general  term. 
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The  Hoffman  Company  has  not  appeared  generally  in  the- 
action,  or  answered  or  demurred,  but  appears,  specially,  for  the 
mere  purpose  of  making  this  motion.  The  motion  is  on  flie  part 
of  the  Hoffman  Company  for  an  order  setting  aside  the  summons, 
complaint,  and  all  subsequent  proceedings  in  the  action  on  the 
grounds : 

First.  That  the  Hoffman  Company  has  not  been  lawfully 
served  with  the  summons  or  complaint,  and  has  not  appeared  in 
the  action. 

Second.  Because  the  plaintiff  and  the  Hoffman  Company  are 
both  non-residents  of  this  State  ;  and  the  cause  of  action  did 
not  arise,  and  the  subject-matter  of  the  action  is  not  situate  in 
this  State. 

Third.  Because  the  said  Hoffman  Steam  Coal  Company  has 
no  property  within  this  State. 

The  motion  is  made  on  the  summons  and  complaint,  and  an 
affidavit  of  the  defendant  Postly.  I  do  not  deem  the  question  of 
property,  in  this  State,  a  question  of  any  importance  on  this 
motion.  If  the  question  of  the  regularity  of  the  service  of  the 
summons,  or  of  the  jurisdiction  of  the  court  as  to  the  Hoffman 
Company  in  this  action,  depended  upon  the  question  of  property 
in  this  State,  I  could  hardly  say  that  it  appears  from  the  papers 
before  me,  that  the  Hoffman  Company  had  property  in  this 
State  when  the  action  was  commenced,  or  has  had  any  in  the 
State  since. 

The  complaint,  which  is  verified  by  Mr.  Palmer,  the  vice- 
president,  and  a  director  of  the  plaintiff,  alleges,  on  informa- 
tion and  belief,  that  the  Hoffman  Company  has  coal  and 
credits  for  the  proceeds  of  coal,  and  property  in  the  city  of 
New  York. 

The  defendant  Postly,  in  his  affidavit,  states  that  he  is,  and  has 
been  since  its  organization,  the  president  of  the  Hoffman  Com- 
pany, and  has  been  and  is  well  acquainted  with  all  its  business 
affairs  and  transactions,  and  its  property,  and  the  situation 
thereof,  and  that,  to  his  knowledge  or  belief,  the  said  company 
has  not  and  had  not,  when  the  summons  and  complaint  in  this 
action  were  delivered  to  him,  any  property  or  coal,  or  credits  for 
the  proceeds  of  coal,  in  this  State.  In  reply  to  this,  the  affidavit 
of  Mr.  Palmer,  read  on  the  motion  by  plaintiff',  states  facts  and 
circumstances  merely,  which  would  make  it  probable  that  the 
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Hoffman  Company  had  or  has  property  or  coal  in  New  York  ; 
that  the  Hoffman  Company  are  or  have  been  working  its  mines 
in  Maryland,  and  transporting  coal  therefrom,  destined  for 
New  York,  &c.  But,  as  I  have  said,  I  do  not  think  this  ques- 
tion of  property  in  New  York  of  the  least  importance  on  this 
motion.  By  section  134  of  the  Code,  in  a  suit  against  a  corpo- 
ration, the  summons  shall  be  served  by  delivering  a  copy 
thereof  to  the  president,  or  other  head  of  the  corporation, 
secretary,  cashier,  treasurer,  a  director,  or  managing  agent 
thereof — but,  by  this  section,  such  service  can  be  made,  in  re- 
spect to  &  foreign  corporation,  only  when  it  has  property  within 
this  State,  or  the  cause  of  action  arose  therein.  By  section  427 
of  the  Code,  an  action  against  a  foreign  corporation  may  be 
brought  in  the  Supreme  Court,  the  Superior  Court  of  the  city 
of  New  York,  or  the  Court  of  Common  Pleas  for  the  city  and 
county  of  New  York : 

1.  By  a  resident  of  this  State  for  any  cause  of  action. 

2.  By  a  plaintiff  not  a  resident  of  this  State,  when  the  cause 
of  action  shall  have  arisen,  or  the  subject  of  the  action  shall  be 
situated  within  this  State. 

In  an  action  against  a  foreign  corporation,  the  regularity  of 
the  service  under  section  134,  and  whether  the  court  in  which 
the  action  is  brought  has  jurisdiction  of  the  cause  or  subject- 
matter  of  the  action  under  section  427,  are  both  jurisdictional 
questions,  without  a  voluntary  appearance  on  the  part  of  the 
defendant.  In  such  an  action  the  court  must  not  only  have 
jurisdiction  of  the  cause  or  subject  of  the  action  under  section 
427,  but  the  service  must  be  on  an  officer  or  agent  of  the 
foreign  corporation  according  to  section  134,  and  in  a  case  in 
which  such  service  is  allowed  by  that  section.  The  Code  has 
done  away  with  the  theory  and  practice  of  formally  entering 
the  defendant's  appearance  for  him ;  but  proof  of  service  of 
the  summons  in  the  manner  prescribed  by  the  Code,  substituted 
for  such  appearance,  is  necessary,  without  voluntary  appearance, 
to  give  the  court  jurisdiction. 

By  the  act  passed  April  10,  1855,  foreign  corporations  doing 
business  in  this  State  are  required,  within  a  certain  number  of 
days,  to  designate  some  one,  in  each  county  where  such  cor- 
poration transacts  business,  on  whom  process  may  be  served, 
and  to  file  such  designation  in  the  office  of  the  Secretary  of 
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State.  By  the  act,  in  all  cases  where  such  designation  shall 
not  be  made,  and  such  foreign  corporation  cannot  be  served 
with  such  process,  according  to  the  then  provisions  of  law,  it 
shall  be  lawful  to  serve  such  process  on  any  person  found  in  this 
State  acting  as  the  agent  of  said  corporation,  or  doing  business 
for  them.  The  act  declares  that  a  summons  shall  be  held  to  be 
a  process,  &c. 

It  is  presumed  that  this  act  does  not  extend  or  enlarge  the 
jurisdiction  of  this  court  as  to  actions  against  foreign  corpora- 
tions, under  sections  134  and  437  of  the  Code.  It  was  intended 
evidently,  merely  to  increase  the  facilities  of  serving  sum- 
monses, &c.,  against  foreign  corporations,  in  the  cases  allowed 
by  section  134,  and  of  which  the  court  has  jurisdiction  by  sec- 
tion 427. 

The  summons  and  complaint  in  this  case  were  served  on- 
Postly  as  the  president  of  the  Hoffman  Company,  and  on  one- 
of  its  directors  in  the  city  of  New  York.  As  it  respects  the 
person  or  officer  on  whom  service  was  to  be  made,  the  service 
in  this  case  was  regular  under  section  134. 

I  do  not  see  that  the  act  of  1855  in  any  way  affects  the  ques- 
tion of  the  regularity  of  service,  or  of  jurisdiction  in  this  case. 

The  service  of  the  summons  in  this  case  was  regular,  and 
allowed  by  section  134,  if  the  Hoffman  Company  had  property 
in  this  State,  or  the  cause  of  action  arose  therein,  although  the 
plaintiff  is  a  foreign  corporation.  Section  134  makes  no  distinc- 
tion between  actions  by  resident  and  actions  by  non-resident 
plaintiffs. 

But,  by  section  427,  the  plaintiff  being  a  foreign  corporation, 
this  court  has  no  jurisdiction  over  this  action  as  to  the  Hoffman 
Company,  also  a  foreign  corporation,  unless  the  cause  of  action 
arose  in  this  State,  or  the  subject  of  the  action  is  situated  within 
this  State.  Both  being  foreign  corporations,  it  follows  from 
these  two  sections  of  the  Code  that  the  court  has  no  jurisdiction 
in  this  case  as  to  the  Hoffman  Company,  unless  the  cause  of 
action  as  to  it  arose  in  this  State,  or  the  subject-matter  of  the 
action  is  situated  therein,  although  the  Hoffman  Company  had 
property  in  this  State  at  the  time  of  the  commencement  of  the 
action  ;  but  that  the  court  has  jurisdiction,  if  the  cause  of  action 
arose  in  this  State,  although  the  Hoffman  Company  had  no 
property  in  this  State  at  the  time  of  the  commencement  of  the- 
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action.  If  the  cause  of  action  arose  in  this  State,  the  question  of 
property  in  this  State  is  not  a  jurisdictional  question,  under 
either  section  134  or  section  427  of  the  Code,  whether  the  plain- 
tiff be  a  resident  or  non-resident  of  the  State.  What  is  said  in 
Hulbert  a.  Hope  Mutual  Insurance  Company  (4  How.  Pr.  R., 
275) ;  Brewster  a.  Michigan  Central  Kailroad  Company  (5  /£>., 
1  S3) ;  Bates  a.  New  Orleans,  Jackson  &  Great  North  Railroad 
Company  (13  II.,  415,  S.  C.,  4  Abbotts'  Pr.  72.,  72),  as  to  an 
action  against  a  foreign  corporation,  being  merely  an  action  or 
proceeding  against  its  property  in  this  State,  and  the  judgment 
in  such  action,  a  judgment  merely  in  rem,  was  not  called  for  by 
those  cases,  and  would,  it  appears  to  me,  be  very  apt  to  mislead. 
A  much  more  correct  view  of  these  actions  against  foreign  cor- 
porations, and  of  the  provisions  of  the  Code  relative  thereto,  was, 
I  think,  taken  by  Judge  Hand  in  President  and  Directors  of 
Bank  of  Commerce  a.  The  Rutland  and  Washington  Railroad 
Company  (10  How.  Pr.  7?.,  1). 

I  see  no  reason  why  private  foreign  corporations  should  not 
be  tried  in  the  courts  of  this  State,  as  well  as  non-resident 
natural  persons,  or  why  a  judgment  obtained  against  a  foreign 
corporation  by  service  of  summons  under  section  134  of  the 
Code,  or  by  publication  under  section  135,  in  an  action  of 
which  the  court  has  jurisdiction  by  section  427,  should  not  have 
the  same  force  and  effect  as  a  judgment  against  a  non-resident 
natural  person  or  individual.  The  Code  makes  no  distinction 
as  to  the  manner  and  effect  of  entering  a  judgment  in  the  two 
cases. 

If  the  action  against  a  foreign  corporation  is  for  the  recovery 
of  money,  the  plaintiff,  by  section  227  of  the  Code,  may,  at  the 
time  of  issuing  the  summons,  or  at  any  time  afterwards,  have 
the  property  of  the  defendant  in  this  State  attached  ;  but  there 
is  nothing  in  the  Code  which  makes  the  issuing  the  attachment 
or  the  fact  of  there  being  property  of  the  defendant  in  the  State, 
jurisdictional  facts,  if  the  cause  of  action  arose  in  the  State.  If 
the  cause  of  action  did  not  arise  in  this  State,  and  the  plaintiff 
is  a  resident  of  this  State,  the  regularity  of  the  service  of  the 
summons,  under  section  134,  or  of  publication  under  section  135, 
depends  on  the  question  of  property  in  this  State  ;  and  so  far, 
and  in  such  case,  the  question  of  property  in  this  State  may  be  a 
jurisdictional  question. 
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It  is  true,  in  one  sense,  all  judgments  against  corporations,  are 
judgments  in  rem.  They  cannot  very  well  be  judgments  in  per- 
sonam;  for  corporations  have  no  persons.  They  are  immaterial 
creatures  of  the  law ;  and  all  their  rights  and  liabilities  come 
from  law.  They  have  no  natural  rights ;  for  nature  never  made 
a  corporation. 

Judgments  against  them  can  only  affect  their  property  or 
chartered  rights.  Judgments  obtained  in  the  courts  of  this 
State  cannot  directly  reach  persons  or  property  in  other  States  ; 
but  why  should  not  the  property  of  a  foreign  corporation 
brought  into  this  State  be  seized  by  execution  as  well  as  by 
attachment  ?  and  why  should  not  a  party  have  a  right  to  obtain 
a  judgment  against  a  foreign  corporation  in  anticipation  of 
property  of  the  corporation  coming  into  this  State  ?  Judg- 
ments obtained  in  the  courts  of  this  State,  can  only  operate 
directly  on  persons  or  things  within  the  jurisdiction  of  the 
State ;  but  so  far  as  it  respects  the  force  and  effect  of  such 
judgments  within  this  State  /  the  mode  or  manner  of  obtain- 
ing such  judgments ;  upon  what  previous  service  or  notice  to 
the  defendant  or  defendants  they  may  be  obtained ;  the  regu- 
larity of  the  proceedings  to  obtain  them,  and  their  regularity 
when  obtained,  are  all  questions  for  the  authorities  and  courts  of 
this  State. 

When  sought  to  be  used  out  of  this  State,  in  other  States,  as 
evidences  of  debt,  or  otherwise,  their  force  and  effect  depends 
upon  the  constitution  of  the  United  States,  and  comity  of  those 
States ;  and  their  courts  have  a  right  to  adjudicate  upon  their 
force  and  effect  under  the  constitution  of  the  United  States  and 
their  State  regulations.  (See  Moulin  a.  Insurance  Company, 
4  Zabr.,  223.) 

Sufficient  has  been  said,  I  think,  to  show  that  the  only  ques- 
tion in  this  case,  on  this  motion,  is  whether  plaintiff's  cause  of 
action  as  to  the  Hoffman  Company  arose  within  this  State. 

I  do  not  say  any  thing  on  the  subject  of  the  action  as  distin- 
guished from  the  cause  of  action  (if  it  is  to  be  distinguished),  for 
in  examining  the  question  as  to  where  the  cause  of  action  arose, 
it  will  be  perfectly  evident  that,  as  distinguished  from  the  cause 
of  action,  the  subject  of  the  suit  is  in  Maryland  ;  or,  at  all 
events,  that  if  any  part  of  the  subject  of  the  action  as  to  the 
Hoffman  Company  is  in  New  York,  that  the  cause  of  action 
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as  to  that  part  of  the   subject   of  the   action   arose  in  New 
York. 

"What,  then,  is  the  plaintiff's  case,  and  where  did  the  cause  of 
action  as  to  it  arise  ?  The  complaint  alleges  that  the  plaintiff 
was  possessed  of  certain  lands  and  of  a  railroad  interest  in  Mary- 
land ;  that  the  defendant  Sherman  was  one  of  the  directors  of 
the  plaintiff;  that  while  such  director  he  fraudulently  procured 
from  the  plaintiff  to  himself  and  the  defendant  Dean,  a  deed  of 
a  certain  portion  of  these  coal  lands  (the  complaint  stating  vari- 
ous facts  and  circumstances  to  show  the  fraud),  and  that  he  also 
fraudulently  procured  the  execution  by  the  plaintiff  to  and  with 
himself  and  Dean,  of  a  certain  contract  for  the  transportation  of 
coals,  which  might  be  taken  from  the  coal  lands  so  conveyed  to 
Sherman  and  Dean,  over  the  railroad  of  plaintiff;  that  the  pur- 
chase of  coal  lands  by  Sherman  and  Dean  was  made  without  the 
payment  of  any  money,  and  that  the  rates  of  freight  specified  in 
the  contract  for  the  transportation  of  coals  were  not  sufficient  to 
indemnify  the  plaintiff  against  the  actual  cost  of  transportation ; 
that  Sherman  was  enabled  to,  and  did  accomplish  his  purposes 
of  fraud,  by  fraudulent  collusion  with  the  president,  by  misrep- 
resentations to  the  directors,  and  by  an  abuse  of  the  trusts  con- 
fided in  him  as  a  director  of  plaintiff,  and  as  chairman  of  a 
committee  appointed  at  his  instigation  to  negotiate  for  the  sale 
of  the  lands  in  question ;  that  the  deed  and  transportation  con- 
tract were  executed  in  New  York  city,  where  the  board  of  direc- 
tors of  the  plaintiff  met,  and  all  the  frauds  committed  there;  that 
afterwards  Sherman,  Postly,  and  certain  persons  of  Baltimore, 
Maryland,  organized  under  the  laws  of  Maryland,  the  incorpo- 
ration by  the  name  of  "  The  Hoffman  Steam  Coal  Company  of 
Alleghany,"  which  is  made  a  defendant  in  this  action  ;  that 
Sherman  and  Postly  are  two  of  the  five  directors  of  that  com- 
pany, the  other  three  being  residents  of  Baltimore  ;  that  on  or 
about  the  20th  of  August,  1858,  Sherman  and  Dean  executed  and 
delivered  to  the  said  Hoffman  Company  a  deed  of  the  lands  so 
conveyed  to  the  plaintiff,  and  have  assigned,  or  are  about  to 
assign,  by  the  Hoffman  Company,  the  transportation  contract 
made  with  them  by  plaintiff;  that  the  Hoffman  Company  had 
full  notice,  before  the  conveyance  and  assignment  to  them,  of 
all  the  frauds  by  which  the  deed  and  transportation  contract  to 
and  with  Sherman  and  Dean  had  been  procured  of  plaintiff;  that 
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Sherman  and  Dean  mined  and  took  from  the  lands  so  conveyed 
to  them  about  21,000  tuns  before  May  1, 1557,  about  26,000  tuns 
between  that  time  and  May  1,  1858,  and  about  32,000  tuns  be- 
tween May  1,  1858,  and  August  1, 1858,  and  since  the  last-men- 
tioned day  had  taken  directly,  or  through  the  Hoffman  Com- 
pany, about  15,000  tons ;  and  that  the  Hoffman  Company  are 
continually  removing  coals  from  the  land,  and  converting  the 
same  to  their  own  benefit. 

The  original  complaint  alleges  that  all  the  deeds  and  papers, 
the  deed  to  Sherman  and  Dean,  the  deed  to  the  Hoffman  Com- 
pany, the  transportation  contract,  and  the  assignment  thereof,  are 
in  the  possession,  custody,  and  control  of  Sherman.  The  supple- 
mental complaint,  making  Postly  a  party  defendant,  alleges  that 
he,  as  president,  is  entitled  to  the  possession  of  these  papers, 
and  that  he  has  the  possession  or  custody  of  the  transportation 
contract,  and  of  an  assignment  thereof,  or  contract  in  relation 
thereto,  by  Sherman  and  Dean,  under  which  the  Hoffman  Com- 
pany claim  the  right,  and  have  exercised  and  are  exercising  the 
right  to  transport  coals  under  and  by  virtue  of  the  transporta- 
tion contract. 

It  appears  from  a  certified  copy  of  the  deed  to  the  Hoffman 
Company,  taken  from  the  land  records  of  Alleghany  county, 
Maryland,  that  the  deed  is  dated  August  20, 1858,  was  acknowl- 
edged before  a  justice  of  the  peace  at  Baltimore,  the  same  day, 
and  was  recorded  on  the  21st  August,  1858,  at  the  request  of  the 
Hoffman  Company. 

There  are  other  allegations  in  the  complaint,  charging  Sher- 
man with  various  misapplications  and  appropriations  of  the 
plaintiff's  funds  to  his  own  use,  and  calling  upon  him  to  account 
for  the  same,  which  I  would  not  undertake  to  say  would  have 
any  bearing  on  the  cause  of  action  against  the  Hoffman  Com- 
pany, if  the  coal  lands  were  in  this  State  and  all  the  parties  resi- 
dent of  this  State. 

It  also  appears  from  the  deed  to  the  Hoffman  Company,  and 
the  complaint  alleges,  that  the  consideration  of  that  deed  was 
the  issuing  to  Sherman  and  Dean  of  certificates  for  a  large  num- 
ber of  shares  of  the  Hoffman  Company  stock ;  and  the  com- 
plaint alleges  that  Sherman,  Dean,  and  Postly  are  the  holders 
of  said  stock.  The  complaint  asks  for  a  temporary  injunction 
restraining  Sherman,  Dean,  and  the  Hoffman  Company,  and 
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each  of  them,  from  selling,  or  conveying,  or  encumbering  the 
lands  ;  from  mining  or  taking  any  coal  therefrom  ;  from  carry- 
ing away,  selling,  or  transporting  any  coal,  the  product  of  the 
mines  ;  and  from  in  any  manner  using  or  interfering  with  the 
said  lands,  or  with  the  coal  or  other  product  thereof ;  and  from 
assigning  or  parting  with  the  transportation  contract  or  rights 
under  the  same  ;  and  from  instituting  any  action  or  proceeding 
in  any  court,  for  the  purpose  of  enforcing  the  said  contract  or 
any  rights  claimed  under  the  same. 

As  final  relief,  the  complaint  asks  that  the  transportation 
contract,  and  all  assignments  thereof,  or  of  any  rights  under 
it,  to  the  Hoffman  Company  by  Sherman  and  Dean,  be  ad- 
judged fraudulent  and  void,  and  be  decreed  to  be  delivered 
up  to  be  cancelled  ;  and  that  the  sale  and  deed  to  Sherman  and 
Dean  by  plaintiff,  and  the  deed  by  Sherman  and  Dean  to  the 
Hoffman  Company,  be  adjudged  to  be  fraudulent ;  and  that  a 
reconveyance  thereof  by  the  Hoffman  Company  be  decreed ; 
and  that  the  defendants,  and  each  of  them,  be  decreed  to  ac- 
count for  the  coal  they  have  taken  from  the  lands,  and  the 
proceeds  which  they  have  respectively  received,  and  to  pay  the 
same,  as  well  as  other  rents  and  profits  of  the  premises,  to  the 
plaintiff. 

The  original  complaint  also  asks  that  Sherman  and  Dean,  and 
the  supplemental  complaint  that  Postly,  be  decreed  to  assign 
and  deliver  to  the  plaintiff  all  the  shares  of  stock  in  the  Hoff- 
man Company  which  they  have  received,  hold,  or  are  entitled  to, 
and  all  rights  and  interests  in  the  said  stock  or  company  which 
they  have  acquired  as  the  consideration  in  whole  or  in  part  of 
the  said  lands. 

Now,  what  is  the  cause  of  action  in  this  complaint  against  the 
Hoffman  Company  ?  When  and  where  did  it  arise  ?  And  can 
this  court  give  the  plaintiff  the  relief  asked  for  as  against  that 
company  ? 

The  complaint  implies  a  wrong — a  breach  of  duty — done  or 
supposed  by  the  Hoffman  Company  to  the  injury  of  the  plain- 
tiff, for  which  the  relief  asked,  if  obtained,  will  be  a  remedy. 

The  cause  of  action  is  the  right  to .  that  remedy,  and  that 
right  accrued,  and  the  cause  of  action  arose,  when  and  where 
the  wrong  or  breach  of  duty  was  done  or  suffered.  For  one  to 
claim  and  exercise  rights  of  ownership  and  profit,  under  a  deed 
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or  instrument  fraudulently  procured,  against  the  true  owner,  is 
a  wrong,  for  which  the  law  gives  a  remedy ;  and  the  grantee  of 
such  claimant,  with  a  knowledge  of  the  fraud,  who  claims  and 
•exercises  the  like  acts  of  ownership  and  profits  against  the  true 
owner,  also  commits  a  wrong.  It  is  his  duty  to  give  up  the 
property  and  all  his  claims  to  the  true  owner.  But  such  wrong 
is  committed  and  such  breach  of  duty  suffered,  when  and  where 
the  claim  is  wrongfully  made,  and  the  rights  of  ownership  are 
wrongfully  exercised  against  the  real  owner. 

In  this  case,  it  appears  that  the  deed  to  the  Hoffman  Com- 
pany was  executed  in  Maryland,  was  acknowledged  and  recorded 
there ;  the  land  is  there,  and  all  claims  of  ownership  and  acts 
•of  ownership  and  profit  by  the  Hoffman  Steam  Company  under 
it,  or  the  transportation  contract  stated  in  the  complaint,  were 
and  must  have  been  made  and  exercised  in  Maryland ;  the  Hoff- 
man Company  is  a  corporation  of  that  State.  It  is  plain,  I 
think,  that  the  plaintiff's  cause  or  causes  of  action  as  to  the  Hoff- 
man Company  did  arise,  and  must  have  arisen  in  that  State. 
Unless  the  deed  of  the  Hoffman  Company  is  fraudulent  and 
void,  and  judicially  declared  to  be  so,  the  plaintiff  is  not  entitled 
to  an  account  from  the  Hoffman  Company  for  the  rents  and  profits 
and  proceeds  of  the  coal  lands.  The  latter  claim  is  dependent 
upon  the  right  to  have  the  deed  cancelled,  and  to  a  reconvey- 
ance. 

Unless  the  cause  of  action  as  to  the  Hoffman  Company  arose 
in  this  State,  it  cannot  be  made  a  party  to  the  action  by  section 
427  of  the  Code ;  and  having  no  property  in  this  State,  it  cannot 
be  made  a  party  by  a  service  under  section  134,  or  under  the 
act  of  1855 ;  and  unless  the  Hoffman  Company  is  a  party,  how 
can  the  court  grant  the  relief  asked  against  it — that  it  reconvey 
the  lands,  &c. 

Sherman  and  Postly  are  personally  within  the  jurisdiction  of 
the  court,  and  if  they  or  either  of  them  have  the  possession  of 
the  papers  asked  to  be  cancelled,  this  court  has  power  probably 
to  compel  them  to  deliver  up  the  papers  to  be  cancelled,  but  a 
decree  to  that  effect,  or  such  cancellation,  or  a  decree  as  to  any 
other  part  of  the  relief  asked  against  the  Hoffman  Company 
would  not  affect  it,  unless  a  party  to  the  action.  The  action  as 
to  the  Hoffman  Company  proceeds  in  rem  against  the  Hoffman 
Company  for  real  estate  in  Maryland,  for  acts  and  wrongs  done 
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and  suffered  in  Maryland,  in  relation  thereto,  and  under  the 
transportation  contract. 

The  main  relief,  which  the  plaintiff  does  not  ask  for  in  this 
complaint,  but  which  the  plaintiff  requires — to  wit,  restoration  of 
the  possession  of  the  real  estate — must  be  had  in  the  courts,  or 
through  the  authorities  of  Maryland ;  and  it  may  well  be  doubted 
whether  much  of  the  relief  asked  in  the  complaint  against  the 
Hoffman  Company  is  not  incident  to,  or  can  be  separated  from, 
an  action  for  such  possession. 

Upon  the  whole,  I  think  the  summons,  complaint,  and  all  sub- 
sequent proceedings  in  this  action,  should  be  set  aside  as  to  the 
Hoffman  Company.  The  plaintiff  to  have  leave  to  amend  the 
summons  and  complaint,  and  proceed  against  the  other  defend- 
ants within  the  jurisdiction  of  this  court,  as  the  plaintiff  may  be 
advised. 

If  there  were  reasonable  grounds  for  doubt  on  this  question  of 
jurisdiction,  I  should  deny  the  motion,  and  leave  the  Hoffman 
Company  to  raise  the  question  by  their  motion,  as  well  as  by  de- 
murrer or  answer. 

All  the  cases  assume  such  right.  In  addition  to  cases  before 
cited,  see  Western  Bank  a.  City  Bank  of  Columbus  (7  How. 
Pr.  ^.,  238). 


SALTEES  a.  GENIN.  ,   £' 

New  York  Superior  Court ;  Special  Term,  May,  1859. 
AMENDMENT. — LA.CHES. — COSTS. 


In  an  action  in  which  the  complaint  alleged  as  the  cause  of  action,  that  the  plain- 
tiff employed  the  defendants,  who  were  brokers,  to  purchase  on  credit  certain 
stock,  and  as  security  on  his  part  for  the  payment  deposited  with  them  other 
stocks ;  that  they  falsely  pretended  that  they  made  the  purchase,  and  he  not 
making  payment,  they  pretended  to  resell  the  stock,  and  also  sold  or  pretended 
to  have  sold  the  stocks  which  he  had  deposited  with  them,  to  make  up  the 
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pretended  deficiency ;  the  evidence  showed  that  the  purchase  had  actually 
been  made,  but  that  the  defendants  had  not  kept  title  to  the  stock  purchased, 
during  the  whole  period  provided  by  the  agreement  under  which  they  were 
employed.  The  court  before  whom  the  cause  was  tried  adjudged  this  a  conversion 
of  the  stock,  disregarded  the  variance  between  the  pleadings  and  proof,  and 
gave  judgment  for  the  plaintiff.  On  appeal  the  judgment  was  reversed  at 
general  term,  on  the  ground,  among  others,  that  the  variance  was  fatal.  Eight 
months  after  the  reversal,  and  two  years  and  three  months  after  the  trial,  the 
plaintiff  moved  for  leave  to  serve  an  amended  complaint,  in  which  he  set  up 
the  cause  of  action  alleged  in  the  original  complaint,  nnd  also,  in  the  alterna- 
tive, the  cause  of  action  for  conversion  disclosed  on  the  trial. 

Held,  that  his  application  must  be  denied.  1.  The  delay  was  such  that  he 
was  not  entitled  to  aver  discovery  of  the  latter  facts  as  ground  of  amend- 
ment. 

2.  The  proposed  amended  complaint  was  objectionable,  as  seeking  to  set  forth 
one  claim  in  two  inconsistent  aspects. 

It  seems,  that  if  such  motion  were  granted,  it  should  be  only  on  payment  of  all 
the  costs  up  to  the  time  of  amendment. 

Motion  for  leave  to  file  an  amended  complaint. 

The  facts  in  this  case  are  fully  stated  in  the  report  of  proceed- 
ings on  appeal  from  the  judgment  recovered  by  the  plaintiff  at 
special  term,  7  Ante,  193. 

WOODRUFF,  J. — I  am  constrained  to  deny  the  motion  for  leave 
to  serve  the  amended  complaint  submitted  upon  the  making  of 
the  motion. 

The  action  was  tried  in  December,  1856,  before  a  judge  with- 
out a  jury,  and  the  facts  proved  were  then  specially  found. 
Upon  appeal  to  the  general  term,  the  judgment  rendered  at 
special  term  was  in  the  early  part  of  July,  1858,  reversed,  and 
a  new  trial  was  ordered. 

The  ground  upon  which  the  plaintiff  now  asks  leave  to  serve 
the  amended  complaint  is,  as  disclosed  in  the  affidavit,  that  on 
the  trial  of  the  action  various  matters  were  adduced  in  evi- 
dence, of  which  he  was  not  before  sufficiently  apprised  to  be 
able  to  set  them  forth  in  his  complaint. 

It  must  suffice  to  say  of  the  application,  resting  as  it  does  in 
the  affidavit  on  this  sole  ground,  that  the  plaintiff  waited  two  years 
and  three  months  after  such  matters  were  given  in  evidence,  and 
it  is  now  rather  late  to  aver  discovery  of  facts  as  the  ground  of 
asking  an  amendment.  (10  How.  Pr.  R.,  193.) 
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In  truth,  notwithstanding  his  so-called  discovery,  the  plaintiff 
chose  to  persist  in  his  prosecution,  and  sought  no  amendment 
until  the  general  term  had  decided,  early  in  July,  1858,  that  no 
recovery  could  be  had  under  his  complaint,  upon  the  facts 
proved  at  the  trial,  and  found  by  the  court ;  and  after  such 
decision,  he  has  waited  eight  months  before  making  the  pres- 
ent application. 

If  in  any  case  amendment  should  be  allowed,  it  must  be  one 
in  which  it  is  apparent  that  the  plaintiff  will  suffer  greater  in- 
justice than  he  can  suffer  here,  if  the  facts  proved  on  the  trial 
and  found  by  the  court  are  true.  For  if  the  facts  are  truly 
stated,  it  seems  to  me  that  any  recovery  upon  those  facts,  if  per- 
mitted, must  proceed  upon  a  ground  of  a  highly  technical 
character,  and  which,  if  strictly  legal,  can  hardly  be  called 
meritorious.  If,  in  truth,  on  any  particular  day  pending  the 
transactions  between  the  plaintiff  and  the  defendants,  the  latter 
had  not  200  shares  of  Nicaragua  stock  standing  in  their  names, 
it  is  by  no  means  clear  that  the  plaintiff  suffered  any  actual 
damage,  even  if  he  be  in  legal  strictness  entitled  to  treat  that  as 
a  conversion  of  his  stock. 

Besides  this,  the  amended  complaint  now  proposed  is  liable 
to  serious  objections.  The  plaintiff  even  now  alleges  the  facts 
proved  and  found  to  be  untrue.  He  seeks  to  avail  himself  of 
the  so-called  discovery,  not  for  the  purpose  of  averring  the  facts 
discovered  and  making  them  the  basis  of  his  claim,  but  for  the 
1  purpose  of  denying  them ;  and  yet  of  speculating  on  the  possi- 
bility of  their  being  again  proved,  by  praying  such  relief  as 
he  may  be  entitled  to,  if  his  other  and  inconsistent  averments 
should  not  be  established. 

In  other  words,  he  avers  several  distinct  facts ;  and  then  adds, 
in  substance,  that  if  they  are  not  true,  then  some  or  one  of  cer- 
tain other  inconsistent  statements  are  true,  and  prays  such  relief 
as  may  be  proper,  whichever  state  of  facts  may  appear  to  be 
proved  on  the  new  trial. 

I  am  not  yet  prepared  to  concede  that  after  a  trial  has  once 
been  had,  the  case  fully  developed,  the  defendant's  proofs 
been  heard,  and  the  principles  applicable  to  the  pleadings  and 
proofs  have  been  discussed,  the  plaintiff  should  be  permitted  to 
frame  a  new  complaint,  not  resting  his  case  upon  any  distinct 
set  of  facts  or  principles,  but  in  substance  assimilated  to  a  bill 
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for  discovery,  averring  the  facts  to  be  in  one  form  entitling  the 
plaintiff  to  one  kind  of  relief ;  or  if  not  so,  then  in  another  form 
entitling  him  to  another  kind  of  relief  inconsistent  with  the 
first ;  or  if  not  so,  then  in  still  another  form,  entitling  him  to 
still  another  kind  or  measure  of  relief. 

There  are  cases  in  which  some  latitude  may  be  given  to  a 
plaintiff,  not  fully  informed  of  facts  which  lie  in  the  informa- 
tion of  others,  in  complaining  in  an  alternative  form  :  here  it 
would  not  be  an  unreasonable  exercise  of  discretion,  if  an 
amendment  were  permitted,  to  say  to  the  plaintiff:  "You  now 
know  all  the  facts,  choose  your  ground  of  claim,  and  make  your 
averments  in  a  form  in  which  the  defendants  can  not  only  know 
upon  what  facts  you  rely,  but  be  prepared  to  meet  them." 

It  would  be  at  least  a  novelty  in  pleading  if  the  plaintiff  may 
be  permitted  to  aver  as  follows  :  "  The  defendant  either  sold  my 
stock  or  he  did  not :  if  he  did,  he  is  liable  for  the  proceeds ;  if 
he  did  not,  he  is  bound  to  return  the  stock  to  me :  wherefore  I 
ask  for  such  relief  as  upon  the  proofs,  when  taken,  I  may  ap- 
pear entitled  to." 

This  would  be  a  shorter  complaint  than  the  one  here  proposed, 
but  in  the  particular  which  I  am  considering,  would  hardly  be 
liable  to  greater  criticism. 

If  the  complaint  submitted  was  in  all  respects  free  from  ob- 
jection, it  would  not  be  apparent  to  me  that  the  defendant 
would  be  prejudiced  by  allowing  it  to  be  filed  as  an  amended 
complaint,  if  he  was  indemnified  by  requiring  the  payment  of 
all  costs  accrued  since  the  former  complaint  was  filed.  It  would 
be  of  no  material  advantage  to  require  the  plaintiff  to  com- 
mence a  new  suit,  or,  in  other  words,  to  serve  a  fresh  summons. 

And  on  the  other  hand,  no  great  advantage  would  result  to 
the  plaintiff  from  allowing  the  amendment  if  such  terms  were 
imposed  ;  for  it  is  not  suggested  that  the  statute  of  limitations 
has  barred  a  new  suit,  or  that  there  is  any  difficulty  in  serving 
the  defendants  with  a  summons  in  a  new  action. 

That  such  terms  would  be  just,  and  only  just,  if  an  amend- 
ment were  allowed,  I  think  certain  :  the  defendants  have  an- 
swered the  whole  cause  of  action  alleged  in  the  complaint: 
they  have  proved  on  the  trial  that  every  allegation  of  the  com- 
plaint which  is  made  the  basis  of  their  supposed  liability  (beyond 
what  they  had  conceded  and  offered  to  pay)  is  untrue  :  the 
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court,  on  the  trial,  have  found  those  allegations  untrue  :  the 
general  term  have  decided  that  the  plaintiff  cannot  under  his 
complaint  recover  upon  any  facts  so  proved  and  found. 

Now  to  permit,  under  the  name  of  amendment,  the  filing  of  a 
complaint  proceeding  upon  new  allegations,  and  asking  a  differ- 
ent relief  upon  the  very  grounds  which  were  before  denied  by  the 
plaintiff — after  the  defendants  have  been  put  to  the  whole  ex- 
pense of  a  protracted  litigation,  and  have  substantially  succeeded 
upon  all  matters  charged  against  them — without  being  first  paid 
the  costs  to  which  they  have  been  subjected,  would  seem  to  me 
obviously  unjust ;  it  would  be  extending  to  the  plaintiff  as  mere 
favor  a  privilege  which  I  think  he  has  no  title  to  ask  at  the  de- 
fendant's expense. 

But  for  the  other  reasons  suggested,  the  motion  should,  I 
think,  be  denied. 

Order  accordingly. 


MOERS  a.  MARTENS. 

Supreme  Court,  First  District;  General  Term,  May,  1859. 
MOTION  TO  VACATE  ORDER  OF  ARREST. — APPEAL. 

Appeals  from  orders  denying  motions  to  vacate  orders  of  arrest  after  the  party  is 
out  on  bail,  are  not  to  be  encouraged. 

In  case  of  such  an  appeal,  the  order  should  be  affirmed,  unless  the  appellant 
can  affirmatively  show  that  facts  necessary  to  sustain  the  order  were  not  es- 
tablished. 

Of  the  rule,  that  the  acts  and  declarations  of  one  of  several  conspirators  are  ad- 
missible in  evidence  against  the  others. 

Appeal  from  an  order  denying  a  motion  to  vacate  an  order 
of  arrest. 

The  necessary  facts  appear  in  the  opinion. 

BY  THE  COURT. — DAVIES,  J. — In  this  case  an  order  of  arrest 
was  granted  by  one  of  the  justices  of  this  court,  by  which  all 
VOL.  VIII.— 17 
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of  the  defendants  have  been  arrested.  On  a  motion,  on  their 
behalf,  to  discharge  the  order  of  arrest,  the  same  was  denied. 
This  motion  was  founded  solely  on  the  affidavits  on  the  part  of 
the  plaintiff,  without  any  denial  or  counter-affidavits  on  the 
part  of  the  defendants,  or  either  of  them.  From  this  order  the 
defendant  Martens  alone  has  appealed. 

We  do  not  think  appeals  from  orders  of  this  character  are  to 
be  encouraged.  The  order  of  arrest  is  a  provisional  remedy, 
not  affecting  the  merits  of  the  case ;  and  when  the  party  is  on 
bail,  he  cannot  be  seriously  prejudiced  by  its  remaining  in  force 
until  the  final  termination  of  the  action. 

The  attention  of  the  court  has  already  twice  been  called  to 
these  facts,  once  on  granting  the  order,  and  the  second  time,  on 
the  motion  to  vacate  it.  Two  adjudications  have  therefore 
already  been  had,  that  a  prima  facie  case  has  been  made  out 
for  the  arrest  of  all  the  defendants,  and  the  facts  found  by  the 
court  below  necessary  to  sustain  their  adjudications  are,  on  ap- 
peal, to  be  deemed  as  established,  unless  the  contrary  can  be 
clearly  pointed  out. 

We  are  not  prepared  to  say  that  the  learned  justice  who  heard 
the  motion  and  granted  the  order,  has  found  facts  not  warranted 
by  the  evidence  before  him. 

It  is  charged  in  the  affidavits,  and  not  denied,  that  a  con- 
spiracy to  cheat  and  defraud  the  plaintiff  was  formed  by  all 
the  defendants ;  that  each  did  certain  acts  as  part  of  the  general 
scheme,  having  that  object  in  view;  and  the  acts  and  declara- 
tion of  each  defendant  in  thus  aiding  and  carrying  out  this 
general  scheme  are  particularly  detailed.  The  actual  con- 
spiracy being  charged  and  not  denied,  is  to  be  assumed  to  be 
established.  Each  of  the  defendants  is  deemed  in  law  a  party 
to  all  acts  done  by  any  of  the  other  parties  in  furtherance  of  the 
common  design.  (3  Greeril.  Ev.,  §  93.) 

And  the  acts  and  declarations  of  the  other  conspirators  are 
admitted  as  evidence  against  each,  upon  the  principle,  that  by 
the  act  of  conspiring  together  they  have  jointly  assumed  to 
themselves  as  a  body  the  attribute  of  individuality,  so  far  as 
regards  the  prosecution  of  the  common  design  ;  thus  rendering 
whatever  is  done  or  said  by  any  one,  in  furtherance  of  that 
design,  a  part  of  the  res  gestce,  and  therefore  the  act  of  all.  It 
is  the  same  principle  of  identity  with  each  other  that  governs  in 
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regard  to  the  acts  and  admissions  of  agents  when  offered  in 
evidence  against  their  principals,  and  of  partners  against  the 
partnership.  (3  Grcenl.  Ev.,  §  94.) 

In  the  affidavits  before  us  it  is  alleged,  and  not  denied,  that 
Martens,  at  the  time  he  agreed  to  discount  and  pay  cash  for  the 
note  of  Morro  &  Nehmeyer,  for  the  tobacco  to  be  sold  to  them 
by  plaintiff,  and  on  the  faith  of  which  the  plaintiff  let  them 
have  the  tobacco,  "  well  knew  that  said  firm  of  Morro  & 
Nehrneyer  was  insolvent,  and  that  judgment  had  been  obtained 
against  them,  and  that  said  firm  had  no  credit  whatever ;"  and 
that  at  the  time  said  firm  of  Morro  &  Nehmeyer  was  indebted 
to  Martens,  he  was  intimately  acquainted  with  the  business 
and  transactions  of  said  firm,  and  then  claimed  to  own  all  the 
property  then  in  the  apparent  possession  of  said  firm,  and 
that  he  made  the  representation  stated,  with  the  design  to  cheat 
and  defraud  the  plaintiff,  and  with  the  design  to  get  said 
tobacco  into  the  possession  and  under  the  control  of  Morro  & 
Nehmeyer,  that  he  might  by  means  thereof  succeed  in  realiz- 
ins:  the  amount  due  to  him  from  the  said  firm. 

o 

"With  these  statements  uncontradicted  before  the  justice  at 
special  term,  we  are  not  surprised  that  he  refused  to  vacate  the 
order  of  arrest.  "We  think  such  refusal  to  be  correct,  and  the 
order  appealed  from  is  affirmed  with  costs. 

ROOSEVELT,  P.  J.  and  CLERKE,  J.,  concurred. 


PETERSON  a.  DICKEL. 

Supreme  Court,  First  District ;  At  Chambers,  November,  1858. 
COSTS. — DISMISSAL  OF  APPEAL. 

Under  an  order  of  the  Court  of  Appeals,  dismissing  "  with  costs"  an  appeal  from 
an  order  made  in  the  Supreme  Court,  the  prevailing  party  is  entitled  to  twenty- 
five  dollars  costs,  and  his  disbursements. 

Motion  for  readjustment  of  costs. 
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The  plaintiff  took  an  appeal  to  the  Court  of  Appeals,  from  an 
order  of  the  Supreme  Court.  The  Court  of  Appeals  dismissed 
the  appeal  on  grounds  unnecessary  to  be  stated,  and  the  follow- 
ing order  was  entered : 

"  On  reading  and  filing  affidavits  and  papers,  and  after  hearing 
Mr.  J.  H.  Reynolds,  counsel  for  the  respondent,  it  is  ordered 
that  the  appeal  in  this  action  be,  and  the  same  is  hereby  dis- 
missed with  costs." 

The  clerk  adjusted  the  costs  as  follows  : 

Costs  per  statute $25 

Disbursements  3.78 


J.T8 

The  appellant  now  moved  for  a  readjustment. 

H.  H.  Morange,  for  the  motion,  contended  that  the  costs 
should  not  exceed  $10. 

Washington  Murray r,  opposed,  cited  2  Sandf.,  741,  and  Code, 
§  307. 

DAVIES,  J. — In  this  case  the  plaintiff  appealed  to  the  Court 
of  Appeals,  and  by  an  order  made  in  that  court  on  the  28th  of 
September,  1858,  the  said  appeal  was  dismissed  with  costs. 
That  order  or  judgment  has  been  made  the  judgment  of  this- 
court,  with  the  further  order  that  the  defendant  have  execution 
for  his  costs  when  taxed  by  the  clerk. 

Upon  this  state  of  facts  the  clerk  has  adjusted  the  costs  at 
$28.78,  being  $25  as  allowed  for  costs  on  appeal  to  the  Court 
of  Appeals  before  argument,  and  $3.78  for  disbursements.  A 
motion  is  now  made  to  correct  this  adjustment.  The  case  in 
2  Sand/.,  741,  which  seems  to  have  been  well  considered,  holds, 
that  in  a  case  where  the  appeal  is  dismissed,  the  respondent  is 
entitled  to  $25  and  disbursements.  The  court  say  he  is  entitled 
to  that  or  nothing.  So  in  this  case,  the  Court  of  Appeals  have 
said  that  the  appeal  is  dismissed  with  costs ;  and  when  we  turn 
to  the  Code  to  see  what  costs,  we  find  it  to  be  $25  (§  307).  If  the 
Court  of  Appeals  had  intended  to  fix  the  costs  at  $10,  it  should 
have  said  so.  This  court  has  no  authority  to  alter,  or  in  any:- 
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respect  modify  the  judgment  of  that  court.  Having  allowed 
•costs,  we  can  see  no  other  costs  can  be  meant  than  those  given 
by  section  307  of  the  Code. 

The  motion  for  readjustment  is  denied,  with  $7  costs. 


BRADFORD  a.  THE   GREENWICH  INSURANCE 
COMPANY. 

New  York  Superior  Court;  General  Term,  May,  1859. 
OPENING  DEFAULT. — AUTHORITY  OF  A  PRECEDENT  INSURANCE. 

It  is  the  practice  of  the  New  York  Superior  Court,  where  a  default  is  taken  on 
the  first  day  of  term,  to  open  it,  and  permit  the  case  to  be  argued  upon  just 
terms,  if  application  is  made  without  delay,  at  the  same  term, — unless  some  bad 
faith  appears,  or  there  is  reason  to  believe  that  the  appeal  is  frivolous  or  the 
purpose  is  delay. 

Although  where  the  questions  involved  have  been  plainly  and  distinctly  passed 
upon  by  the  Court  of  Appeals  in  other  cases,  the  default  should  not  be  opened;  yet 
if  the  question  in  the  case  at  bar  may  be  distinguished  from  the  precise  ques- 
tions actually  decided  by  that  court  in  previous  cases,  the  fact  that  just  infer- 
ences from  such  decisions  must  satisfy  the  court  below  that  they  ought  to 
hold  against  the  moving  party,  his  default  should  be  opened  on  terms,  that  he 
may  be  able  to  raise  before  the  Court  of  Appeals,  the  precise  question  in  his  case. 

Under  such  circumstances,  a  motion  to  open  a  default  taken  at  the  April  general 
term  was  allowed  on  payment  of  costs  of  April  term,  ten  dollars  costs  of  mo- 
tion, and  on  stipulation  that  the  cause  be  placed  on  the  calendar  of  the  May 
general  term,  and  argued  without  further  notice. 

Whether  a  mortgagee  can  collect  the  insurance  after  the  mortgage  debt  is  paid  ; 
and  whether  it  can  be  collected  by  or  for  the  use  of  the  mortgagor,  where  he  is 
the  person  paying  the  premium, —  Query?* 


9  BEACH  a.  THE  BOWERY  FIRE  INSURANCE  COMPANY. — New  York  Superior  Court,  ; 
General  Term,  March,  1859. — This  case  presented  somewhat  similar  questions.  The 
cause  was  tried  before  the  court  without  a  jury,  and  the  following  facts  were 
established  : 

The  defendants  were  a  corporation,  duly  organized  as  such  under  and  according 
to  the  laws  of  the  State  of  New  York  ;  and  as  such  corporation,  duly  authorized 
to  issue  policies  of  insurance  against  loss  or  damage  by  fire.  By  a  policy  of  in- 
surance dated  the  24th  of  July.  1847,  and  numbered  (94,915),  they  insured  Lewis 
Beach,  upon  several  buildings  then  owned  by  him  in  fee,  and  in  said  policy  par- 
ticularly described,  against  loss  or  damage  by  fire  ;  and  among  others,  '•  on  the 
one  and  a  half  story  frame  building,  on  rear  of  last  named ,  privileged  for  a  cabi- 
net-maker's  shop,  $400." 
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This  was  an  action  on  insurance  policies  held  by  the  plaintiff, 
as  mortgagee,  as  collateral  security  for  the  mortgage  debt. 
The  details  of  the  facts  are  stated  in  the  opinion.  The  plain- 


By  the  policy  the  defendants  did  "  promise  and  agree  to  make  good  unto  the 
said  insured,  his  executors,  administrators,  and  assigns,  all  such  loss  or  damage, 
not  exceeding  in  amount  the  sum  insured,  as  shall  happen  by  fire,"  to  the  said 
insured  property  during  the  time  specified  in  said  policy — to  wit,  from  12  o'clock 
at  noon  of  the  day  of  its  date,  to  12  o'clock  at  noon  of  the  24th  of  July,  1848. 

The  premium  was  duly  paid  by  Lewis  Beach  to  the  defendants  on  the  issuing 
of  the  policy.  The  like  premium  was  paid  by  Lewis  Beach  to  the  defendants, 
and  received  by  them  for  the  purpose  of  renewing  or  continuing  the  policy  in- 
force,  on  every  24th  of  July,  succeeding  the  date  of  the  policy,  during  the  life- 
time of  Lewis  Beach,  who  died  intestate  on  the  14th  of  February,  1851,  seised  in. 
fee  of  all  the  property  insured  by  said  policy,  leaving  him  surviving,  his  widow, 
the  plaintiff,  and  six  children,  his  only  heirs  at  law,  all  of  whom  were  still 
living. 

The  plaintiff  on  the  26th  of  August,  1851,  was  duly  appointed  his  adminis- 
tratrix. 

On  each  9th  of  July  since  the  death  of  Lewis  Beach,  the  plaintiff  paid  to  the 
defendants  the  premiums  named  in  the  policy,  down  to  and  including  the  9th 
of  July,  1856. 

At  the  time  of  each  of  such  payments,  as  well  those  made  by  Lewis  Beach, 
in  his  lifetime  as  those  since  made  by  the  plaintiff,  the  defendants,  by  their 
president  and  secretary,  signed  a  certificate  acknowledging  the  receipt  of  such 
payment,  and  declaring  the  policy  to  be  thereby  continued  in  force  for  one  year 
from  the  date  of  such  payment  and  certificate. 

The  certificate  of  renewal  given  after  the  death  of  Lewis  Beach  were  in  the 
same  form  as  those  issued  and  delivered  to  him  in  his  lifetime.  The  following 
is  a  copy  of  that  given  on  the  9th  of  July,  1855,  viz.  : 

On  brick  front  house,  paint-store,  255  Bowery $2500 

On  brick  house  on  rear 500 

On          "  rear,  do 800 

On  frame  cabinet-maker's  shop 400 


$4200 


90 

50 

100 

200 


OFFICE  OF  THE  NEW  YORK  BOWERY  FIRE  INSURANCE  COMPANY. 

Ass'd,  H.  BREVOORT  &  J.  ODELL. 
No.  151,500.  NEW  YOKK,  July  9, 1855: 

Received  of  Lewis  Beach  forty  dollars,  being  the  premium  on  forty- 
two  hundred  dollars,  insured  under  policy  No.  94,915,  which  is  hereby 
continued  in  force  one  year — to  wit.  from  the  9th  of  July,  1855",  until  the- 
9th  day  of -July,  1856,  at  noon. 

WM.  HIBBARD, 
Attest,  T.    ' 

President. 

G.  G.  TAYLOR, 

Secretary. 
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tiff  obtained  judgment  by  default  at  the  general  term,  and  this* 
the  defendants  now  moved  to  vacate. 

BY  THE  COURT. — WOODRUFF,  J. — On  the  18th  dav  of 


The  policy  was  assigned  with  the  consent  of  the  defendants  by  Lewis  Beach,  in 
his  lifetime,  to  Henry  Brevoort  &  Jacob  D.  Odell,  who  then  held  a  mortgage 
upon  the  insured  premises,  as  additional  security  for  the  payment  of  said  mort- 
gage ;  and  the  indorsement  was  then  made  on  the  policy  by  the  assent  of  Lewis 
Beach  and  of  the  defendants,  as  "  Loss,  if  any,  payable  to  Brevoort  &  Odell." 

Such  mortgage  was  paid  in  full  on  the  14th  of  August,  1857,  since  which  time 
Brevoort  &  Odell  have  not,  nor  has  either  of  them,  had  any  interest  in  the  policy. 

On  the  1st  day  of  June,  1857,  one  of  the  buildings  insured  was  totally  destroyed 
by  fire,  and  actual  loss  was  sustained  thereby  to  the  full  amount  of  $400,  the  sum 
insured  thereon. 

Preliminary  proofs  of  loss  were  served  on  the  defendants  by  the  plaintiff  in 
due  time,  and  more  than  sixty  days  before  the  commencement  of  this  suit ;  which 
proofs  were  in  all  respects  such  as  the  policy  required  to  be  served,  provided  the 
plaintiff  was  the  proper  person  to  make  and  serve  such  preliminary  proofs. 

The  ninth  of  the  conditions  annexed  to  the  policy,  and  forming  part  of  it  was, 
that  "persons  sustaining  loss  or  damage  by  fire  shall  forthwith,  and  without  delay, 
give  notice  thereof  in  writing  to  the  company,  and  as  soon  after  as  possible  shall 
deliver,"  what  is  commonly  designated  the  preliminary  proofs  of  loss. 

The  eleventh  and  twelfth  of  the  conditions  were  as  follows  : 

XI.  "  Payment  of  loss  shall  be  made  in  sixty  days  after  the  loss  shall  have  been 
ascertained  and  proved,  without  any  deduction  whatever.' ' 

XII.  "  Insurances,  once  made,  may  be  continued  for  siich  further  term  as  may  be 
agreed  on,  the  premium  required  therefor  being  paid  and  indorsed  on  the  policy, 
or  a  receipt  given  for  the.  same  ;  and  all  insurances,  original  or  renewed,  shall  be 
considered  as  made  under  the  original  representation,  in  so  far  as  it  may  not  be 
varied  by  a  new  representation  in  writing  ;  which  in  all  cases  it  shall  be  incum- 
bent on  the  party  insured  to  make,  where  the  risk  has  been  changed,  either  within 
itself  or  by  the  surrounding  or  adjacent  buildings." 

Lewis  Beach,  for  plaintiff. — The  answer  to  the  complaint  sets  up — 

1.  That  this  action  should  have  been  brought  by  the  heirs,  as  the  premises  in- 
sured were  parts  of  the  real  estate  of  Lewis  Beach. 

2.  That  the  action  should  have  been  brought  by  Brevoort  &  Odell,  the  assignees 
of  the  policy,  to  whom  the  loss,  if  any,  was  payable. 

3.  That  the  preliminary  proofs  were  insufficient,  in  that  they  were  put  in  by  the 
wrong  party. 

As  to  the  last-named  objection,  it  may  be  dismissed  from  further  attention,  for 
if  this  action  is  properly  brought,  the  preliminary  proofs,  as  a  matter  of  course, 
were  sufficiently  and  properly  rendered  by  the  administratrix. 

I.  As  to  the  first  objection,  insurance  is  a  personal  contract  (Any.  on  Ins.,  §§  1, 
199  ;  2  Duer  on  Ins.,  53),  and  an  action  on  it  must  therefore  be  brought  by  the 
representative,  not  by  the  heir.     (1  Chitt.  PL,  19  ;  3  Ves.,  472.)     Moreover — 

II.  As  to  the  second  objection.  Brevoort  &  Odell  are  not  the  real  parties  in  inter- 
est, for  their  debt  being  paid,  their  interest  ceases.     (2  Code  R.,  65  ;  Aug.  on  Ins., 
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ber,  1853,  the  plaintiff  held  a  policy  of  insurance  issued  by  the 
defendants,  whereby  they  declared  that,  in  consideration  of  the 
payment  of  the  premium  mentioned,  they  did  "  insure  Samuel 

•§§  211,  59  ;  2  Barb.,  420  ;  4  Cow.,  13  ;  Smith  a.  Columbian  Insurance  Company, 
Boston  Law  R.,  June.  1852.)  If  they  could  maintain  an  action,  it  would  be  as  trus- 
tees of  an  express  trust,  under  section  113  of  the  Code.  The  contract,  however,  is 
•not  made  in  their  name,  and  they  do  not  come  within  the  definition  of  that  section. 
If  they  had  been,  however,  the  trust  had  ceased  by  virtue  of  the  provisions  of  the 
Revised  Statutes  respecting  trusts.  (2  Rev.  Stats. ,  141.)  And  in  this  case  the  assign- 
ment provides  that  if  the  mortgage  is  paid,  the  assignment  shall  become  void. 

A,  &  M.  S.  Thompson,  for  the  defendants. — I.  The  policy  was  taken  out  by  Lewis 
Beach  in  his  lifetime,  and  indorsed,  "  Loss,  if  any,  payable  to  Brevoort  &  Odell." 
The  receipts  and  renewals  show  that  the  contract  of  insurance  has  been  con- 
tinued, but  never  altered  in  any  respect.  Jefferson  Insurance  Company  a.  Co- 
theal  (7  Wend.,  72),  was  a  case  of  a  policy  indorsed,  "  In  case  of  loss,  payment  to  be 
made  to  H.  &  D.  Cotheal ;  and  H.  &  D.  Cotheal  recovered.  The  case  in  2  Code 
R.,  65,  differed  from  this,  as  the  broker  directed  the  loss  to  be  payable  to  him, 
when  in  fact  he  had  no  insurable  interest. 

II.  All  that  the  books  can  mean  by  a  policy  being  a  personal  contract,  and  not 
running  with  the  land,  is,  that  it  is  not  a  contract  that  will  enure  to  the  benefit  of 
the  grantee  of  the  land,  and  could  not  be  construed  so  as  to  avoid  the  policy 
when  claimed  by  the  heir  or  devisee  :  the  person  claiming  must  have  an  insura- 
ble interest.     (1  Phil,  on  Ins.,  67.)    By  law,  as  well  as  by  the  contract  of  insu- 
rance, the  contract  is  void  or  ceases  whenever  the  insurable  interest  ceases.     The 
case  in  3  Fes.,  472,  was  decided  on  the  peculiar  articles  of  association  of  the 
insurers  ;  but  the  true  principle  is  referred  to  in  the  same  case  in  2  Atk. ,  554,  to 
wit,  that  the  party  owning  the  property  is  the  party  who  is  in  danger  of  loss,  and 
who  is  the  only  one  to  recover. 

III.  Mrs.  Beach  cannot  voluntarily  make  herself  a  trustee,  and  the  action  must 
be  brought  either  in  the  name  of  the  heirs  of  Lewis  Beach,  or  in  that  of  Brevoort 
&  Odell. 

IV.  If  Mrs.  Beach  can  recover  here  as  administratrix,  the  rule  that  the  party 
recovering  must  have  an  interest  in  the  property,  which  has  never  been  varied 
from,  is  abolished,  and  there  is  nothing  to  prevent  any  amount  of  gambling 
policies.    If  she  does  recover,  the  amount  becomes  assets ;  and  whatever  might 
be  the  effect  in  this  case,  in  general,  where  the  buildings  are  the  main  value,  it 
would  divert  the  property  from  heirs  and  devisees. 

BOSWORTH,  Ch.  J.,  after  finding  the  facts  above  mentioned,  stated  his  con- 
clusions of  law  as  follows  : 

1st.  Brevoort  &  Odell  having  received  full  payment  of  the  mortgage  to  secure 
the  payment  of  which  the  policy  was  assigned  to  them,  an  action  on  the  policy 
to  recover  for  a  loss  from  the  perils  insured  against,  need  not  be  brought  in  their 
names. 

2d.  Had  a  loss  occurred  between  the  time  of  the  death  of  Lewis  Beach  and  the 
24th  of  July  next  thereafter,  an  action  might  have  lain  in  the  name  of  the  plain- 
tiff, as  administratrix,  upon  the  policy ;  but  the  suit  (Brevoort  &  Odell's  claim 
being  fully  satisfied)  would  have  been  for  the  benefit  of  those  to  whom  the 
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D.  Bradford,  mortgagee,  against  loss  or  damage  by  fire  to  the 
amount  of  $2250,"  on  certain  premises  described  therein. 

The  insured  premises  had  once  been  owned  by  Bradford,  and 
were  sold  by  him.  On  such  sale  he  received  a  mortgage  upon 
the  premises  as  security  for  the  payment,  by  the  purchaser,  of 
the  consideration  of  the  sale,  or  a  portion  thereof.  And  upon 
the  happening  of  this  change  in  his  relation  to  the  premises,  his 
agent  took  the  policy  of  insurance  theretofore  held  by  him  to 
the  defendants,  arid  they  altered  its  terms  so  as  to  read  as  above 
stated  (as  an  insurance  of  Bradford,  mortgagee),  and  redelivered 
the  policy  thus  altered.  On  the  24th  July,  1853,  the  defend- 
ants received  the  annual  premium  for  the  renewal  of  the  policy, 
and  gave  a  receipt  by  which  they  acknowledged  that  they  have 
received  such  premium  from  Samuel  D.  Bradford,  mortgagee, 
and  continue  the  policy  in  force  for  one  year. 

It  appeared  in  evidence  that  the  mortgage  so  held  by  Brad- 
ford was  to  secure  the  payment  of  $21,000  ;  and  that  the 
mortgage  contained  a  covenant  by  the  mortgagor,  that  he  would 
keep  the  buildings  upon  the  mortgaged  premises  insured  to  the 
amount  of  at  least  $10,000  ;  and  would  assign  the  policies  of 
insurance  to  Bradford. 

Instead  of  an  insurance  in  the  name  of  the  mortgagor,  as- 
signed by  him  to  the  mortgagee,  insurance  was  effected  with 


property  had  descended,  and  she  would  have  held  any  money  she  might  hare 
recovered,  not  as  assets,  but  as  their  trustee. 

3d.  At  the  time  of  the  renewal  made  on  the  9th  of  July,  1851,  and  at  the  time 
of  each  subsequent  renewal  of  the  policy,  and  at  the  time  of  the  loss,  the  plain- 
tiff as  administratrix  had  no  interest  in  the  property  insured. 

4th.  The  payment  by  her  of  the  several  premiums  which  she  paid  to  renew  the 
policy,  and  taking  the  receipt  and  certificate  given  to  her  at  the  time  of  making 
such  payments,  no  more  entitle  her  to  sue  as  administratrix  to  recover  for  the 
loss  in  question,  than  similar  payments  by  an  entire  stranger  to  all  the  parties, 
and  to  the  property  itself,  would  entitle  such  stranger,  in  case  of  a  loss,  to  sue  in 
his  own  name. 

5th.  However  unjust  it  may  be  thought  to  be,  that  the  defendants  in  this  case 
refuse  to  pay  the  loss  (if  they  do  refuse  to  pay  it  to  the  heirs  of  Lewis  Beach), 
the  present  plaintiff  has  no  right  of  action  upon  the  facts  proved,  and  the  de- 
fendants are  entitled  to  judgment  dismissing  the  plaintiff's  complaint.  (Rook  a. 
Worth,  1  Ves.  Sr.,  460  ;  Nones  a.  Harrison,  2  Mad.,  268  ;  Parry  a.  Ashley.  3  Sim., 
97  ;  Durant  a.  Friend,  11  Eng.  L.  &f  E.  R.,  2  ;  Hamilton  a.  Baldwin,  19  lb.,  283  ; 
The  Quebec  Fire  Insurance  Company  a.  St.  Louis,  22  lb.,  73.)  See  also  2  Atk., 
554,  and  3  Ves.,  472. 
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the  defendants  as  above  stated,  and  in  two  other  companies,  in 
the  name  of  Samuel  D.  Bradford,  mortgagee,  the  three  policies 
amounting  to  $7000,  or  thereabouts.  And  the  mortgagor  effected 
other  insurances  on  different  and  distinct  parts  of  the  mortgaged 
premises  to  the  amount  of  $8000,  and  assigned  these  policies  to 
the  mortgagee,  the  plaintiff. 

The  agent  of  the  mortgagor  paid  the  premium  of  insurance 
to  the  defendants  out  of  the  rents  of  the  premises,  taking  a  re- 
ceipt in  the  plaintiff's  name. 

The  plaintiff  holding  the  defendants'  policy  under  these  cir- 
cumstances, on  the  said  18th  day  of  November,  1853,  the  build- 
ings, &c.,  covered  by  the  defendants'  policy,  were  destroyed  by  fire. 

This  action  was  brought  to  enforce  payment  of  the  amount  of 
the  insurance.  Issue  was  joined  thereon.  But  pending  the  ac- 
tion, and  on  the  31st  day  of  March,  A.  D.  1856,  the  mortgage  to 
the  plaintiff  was  paid  in  full,  and  he  executed  a  certificate  of 
satisfaction  and  consent  that  the  mortgage  be  discharged  of 
record. 

The  defendants  being  apprised  that  the  plaintiff's  mortgage 
was  paid,  obtained  leave  to  file  a  supplemental  answer,  and 
therein  set  up  as  a  defence  such  payment  and  satisfaction  of  the 
mortgage,  relying  thereon  as  an  extinguishment  of  all  the  plain- 
tiff's interest  in  the  subject  in  controversy. 

The  defendants  also  claim  that  the  insurance  being  an  in- 
surance of  the  plaintiff  as  mortgagee  only,  they  are  entitled, 
upon  payment  to  him  of  the  sum  insured,  to  be  ^ubrogated  to 
his  rights  as  mortgagee  to  the  extent  of  the  sum  insured ;  and 
they  having  offered  to  pay  the  amount  of  the  loss,  provided  the 
plaintiff  would  assign  to  them  a  proportionate  amount  of  the 
mortgage  debt ;  and  he  having  refused  so  to  assign,  they  ought 
not  to  be  charged  in  this  action. 

It  is  the  familiar  and  constant  practice  of  this  court,  where  a 
default  is  taken  on  the  first  day  of  term,  to  open  it  and  permit 
the  case  to  be  argued  upon  just  terms,  if  application  is  made 
without  delay  at  the  same  term,  unless  some  bad  faith  appears, 
or  there  is  reason  to  believe  that  the  appeal  is  frivolous,  or  the 
purpose  is  delay. 

But  if,  as  now  insisted  by  the  counsel  for  the  plaintiff,  all 
the  questions  involved  in  this  suit  which  arise  on  the  appeal 
herein,  have  been  plainly  and  distinctly  decided  by  the  Court 
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of  Appeals  in  Kernochan  a.  The  Bowery  Insurance  Company 
(17  N~.  Y.  jff.,  428),  we  should  not  think  it  just  to  open  the 
default  therein.  !N"o  i-eason  could  be  assigned  for  opening  such 
default  which  would  commend  itself  to  our  consideration.  The 
only  advantage  the  defendants  would  gain  is  the  chance  of  in- 
ducing the  Court  of  Appeals  to  change  their  decision  ;  and 
although  the  changes  occurring  yearly  in  the  membership  of 
that  court  may  render  that  chance  worth  pursuing,  we  ought 
not,  we  think,  to  be  influenced  by  an  expectation  that  that  court 
will  reverse  its  own  decision  within  so  short  time  after  the  de- 
cision of  the  case  referred  to,  as  they  would  be  called  on  to  do 
on  an  appeal  in  this  action. 

The  only  point  in  which  it  is  suggested  that  the  present  case 
differs  from  Kernochan  a.  The  Bowery  Insurance  Company,  is, 
1st,  That  in  that  case  it  affirmatively  and  distinctly  appeared 
that  the  insurance  was  effected  in  pursuance  of  an  agreement 
between  the  mortgagor  and  mortgagee,  that  the  latter  should 
insure  the  premises  and  the  mortgagor  should  pay  the  premium  ; 
and  the  understanding  was,  that  the  insurance  should  be  kept  up 
for  the  benefit  of  such  mortgagors ;  and,  2d,  That  in  that  case 
the  mortgage  debt  had  not  been  paid,  and  so  the  plaintiff  was 
prosecuting  the  action  for  his  own  benefit,  although  the  mort- 
gagors were  interested  therein. 

We  do  not  perceive  that  in  the  first-named  particular  this 
case  differs  from  the  other. 

Here  there  was  an  agreement  that  the  mortgagor  should  keep 
the  premises  insured,  and  the  policies  assigned  as  collateral 
security  to  the  mortgage  debt — to  an  amount  of  at  least  $10,000. 
In  substance,  this,  according  to  the  evidence,  was  done,  not  ac- 
cording to  the  very  letter  of  the  agreement,  yet  substantially  so. 
Policies  were  assigned  to  a  part  of  the  amount  named,  and 
other  policies  were  procured  at  the  expense  of  the  mortgagor 
for  the  residue. 

The  aggregate,  it  is  true,  exceeded  the  loioest  limit  to  the 
amount;  but  the  agreement  being  that  the  insurances  to  be  pro- 
cured by  the  mortgagor  should  not  be  less  than  $10,000,  the 
•whole  transaction  shows  that  the  insurance  to  the  amount  of 
$15,000  was  obtained  for  the  better  security  of  the  plaintiff  in 
performance  of  the  agreement. 
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But  upon  the  other  point  we  think  counsel  should  have  an 
opportunity  to  be  heard. 

In  Kernochan  a.  The  Bowery  Insurance  Company,  the  mort- 
gage debt  was  subsisting  at  the  time  of  the  trial.  The  court 
held  that  the  insurance  was  an  insurance  of  the  property  :  that 
Kernochan  was  entitled  to  the  property  as  security  for  the  debt : 
that  if  that  property  was  so  injured  as  to  diminish  its  value, 
Kernochan  was  entitled  to  have  it  made  good  by  the  defend- 
ants, who  had  insured  him. 

Although  other  propositions  are  stated  in  the  opinions  which 
undoubtedly  sustain  the  claim  of  the  plaintiff  in  this  case, 
the  court  do  not.  in  fact,  decide  that  if  in  that  case  Coolidge 
the  mortgagor  had  paid  the  debt  he  could  have  collected  the 
insurance.  The  questions  whether  a  mortgagee  can  collect  the 
insurance  after  the  mortgage  debt  is  paid,  or  whether  the  in- 
surance can  be  collected  by  or  for  the  use  of  the  mortgagor 
wherever  he  is  the  person  paying  the  premium,  were  not  the 
precise  questions  before  the  Court  of  Appeals.  And  though  we 
should  be  satisfied  by  a  train  of  reasoning,  that  just  inferences 
from  what  was  decided  might  require  us  so  to  hold,  we  should 
nevertheless  feel  bound  to  permit  the  appellants  to  place  them- 
selves in  such  a  position  on  the  record,  that  they  may,  if  they 
please,  raise  these  distinct  questions  in  that  court.  This  they 
cannot  do  if  the  default  be  retained,  since  on  judgment  of 
affirmance  by  default  they  could  not  be  heard  in  that  court. 

Judgment  of  affirmance  set  aside,  and  default  opened  on 
payment  of  costs  of  April  term,  and  $10  cost  of  motion,  and  on 
stipulation  that  the  cause  be  placed  on  the  calendar  of  May 
.general  term  and  argued  without  further  notice. 
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SIMMONS  a.  DE  BARRE. 

New  York  Superior  Court,  General  Term,  May,  1859. 

EVIDENCE. — JUDGMENT. — JURISDICTIONAL  FACTS. — LIMITED  JURIS- 
DICTION.— CITY  COURT  OF  BROOKLYN. 

When  the  judgment  of  a  local  court  in  a  transitory  action  is  offered  as  evidence 
that  a  particular  fact  has  been  judicially  determined,  the  record  of  the  judg- 
ment is  no  evidence  of  that  fact,  unless  it  affirmatively  appears  by  the  record 
itself  that  all  the  facts  necessary  to  give  the  court  jurisdiction,  both  of  the  sub- 
ject-matter of  the  suit  and  of  the  parties  to  it,  existed,  if  the  court,  by  the  law 
creating  it  has  no  jurisdiction  of  that  particular  action,  nor  of  any  transitory 
action,  unless  all  the  defendants  resided,  or  were  personally  served  within  the 
city  within  which  such  court  is  required  by  law  to  be  held. 

Such  a  court  is  not  only  a  court  of  limited  jurisdiction,  but  an  inferior  court, 
within  the  common-law  meaning  of  that  term. 

The  judgment  of  such  a  court,  to  be  in  itself  evidence  in  another  court  of  a  valid 
judicial  determination  of  any  fact  which  it  purports  to  decide,  must  show  on  its 
face  that  the  defendant  resided,  or  was  personally  served  with  summons  within 
that  city. 

The  City  Court  of  Brooklyn  is  an  inferior  court,  and  of  limited  jurisdiction. 

Appeal  from  an  order  granting  a  motion  for  a  new  trial. 

The  action  was  one  of  assault  and  battery,  tried  before  Mr. 
Justice  Pierrepont  and  a  jury.  The  plaintiff  called  as  a  witness 
Fanny  Behram,  a  person  who,  on  the  17th  of  August,  1856,  had 
been  married  to  the  defendant.  The  plaintiff  objected  to  her 
being  sworn,  on  the  ground  of  her  being  incompetent  against 
her  husband.  The  plaintiff  then  offered  in  evidence  a  certified 
copy  of  a  decree,  which  is  as  follows  : 

"  At  a  special  term  of  the  City  Court  of  Brooklyn,  held  at  the 
City  Hall,  in  the  city  of  Brooklyn,  on  the  10th  day  of  March, 
A.D.  185T. 

"  Present,  Hon.  E.  D.  CULVER,  City  Judge. 
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"  Fanny  De  Barre,  by 
Zion  Bernstein,  her  next  friend,  &c. 

a. 
Reuben  B.  De  Barre. 


"  This  action  having  been  brought  on  to  be  heard  upon  the 
complaint  herein,  and  upon  the  report  of  T.  B.  Miliken,  Esq., 
a  referee  duly  appointed  in  this  action,  from  which  it  appears 
that  all  the  material  facts  charged  in  the  said  complaint  are 
true,  and  that  the  said  defendant  was  at  the  time  of  said  mar- 
riage physically  incapable  of  entering  into  the  marriage  state, 
and  that  the  said  incapacity  still  exists,  and  is  incurable. 

"  Now,  on  motion  of  O'Brien  and  Heginbotham,  attorneys  for 
the  plaintiff,  and  on  hearing  Mr.  Samuel  Brown  for  the  defend- 
ant, it  is  ordered,  adjiidged,  and  declared  that  the  said  mar- 
riage between  the  said  plaintiff  and  the  said  defendant  men- 
tioned in  the  complaint  was  null  and  void,  and  that  the  same  is 
hereby  declared  a  nullity,  and  the  said  parties  are,  and  each  of 
them  is,  freed  from  the  obligations  thereof. 

"  And  it  is  further  adjudged  and  decreed,  on  the  stipulation 
and  consent  of  the  parties,  that  the  said  plaintiff  Fanny  De 
Barre  do  recover  and  receive  from  the  defendant,  and  that  said 
defendant  do  pay  to  her  the  sum  of  $1200,  in  full  for  all  claim 
of  dower  and  right  of  dower  and  thirds  in  the  estate  and 
property  of  the  defendant,  and  in  full  of  the  costs  and  dis- 
bursements of  this  action ;  and  that  the  said  plaintiff  by  the  said 
Zion  Bernstein,  her  guardian  and  next  friend,  do  execute  to  said 
defendant  a  full  and  satisfactory  release  thereof  for  the  con- 
sideration aforesaid. 

"  Indorsed, '  Filed  March  10,  1857V 

"  Kings  county,  city  of  Brooklyn,  in  the  clerk's  office 
of  City  Court  of  Brooklyn. 

"  I  do  hereby  certify  that  I  have  compared  the  foregoing  copy 
of  an  original  decree  of  divorce  with  the  original  now  recorded 
in  my  office,  and  that  the  same  is  a  correct  transcript  thereof, 
and  of  the  whole  of  such  original. 
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"  In  witness  whereof,  I  have  hereunto  signed  my  name 
[L.  s.]     and  affixed  the  seal  of  the  said  City  Court  of  Brooklyn, 
this  23d  day  of  November,  1857. 
SAMUEL  L.  HARRIS, 

Clerk  of  the  City  Court  of  Brooklyn." 

The  decree  was  admitted  in  evidence  by  the  learned  judge, 
and  the  witness  sworn.  A  verdict  was  found  for  the  plaintiff. 
Upon  motion  the  verdict  was  set  aside,  and  a  new  trial  granted, 
solely  on  the  ground  that  the  judgment  ought  not  to  have  been 
admitted.  (See  the  case  at  special  term,  reported  6  Ante, 
188.) 

An  appeal  from  this  order  was  taken,  and  now  came  on  to 
be  heard. 

P.  Y.  Cutler,  for  the  appellant. — I.  The  mere  fact  that  a 
decree  was  made,  the  res  ipsa,  may  be  proved  by  a  production 
of  the  decree  without  the  pleadings.  (1  Greenl.,  §  511.) 

II.  A  record  of  a  court  having  a  seal  and  clerk  proves  it- 
self, because  it  is  a  record  of  a  court  of  record,  and  imports 
absolute  verity  (Greenl.,  §  503) ;  and  it  is  conclusive  between 
the  same  parties  upon  the  matter  adjudicated,  because  it  is  pre- 
sumed to  have  jurisdiction.  (1  Phill.  Ev.,  385  and  notes  ;  Note 
714,  p.  1061.  As  to  foreign  Courts  of  Admiralty,  see  Story's 
Confl.,  643 ;  Coke  Litt.,  352  a.) 

III. — The  City  Court  of  Brooklyn  is  as  much  a  court  of  record 
as  the  Superior  Court  is  a  court  of  record,  and  its  records  under 
seal  are  entitled  to  equal  respect.  1.  That  the  court  had  juris- 
diction of  the  parties  is  proved  by  the  record.  It  was  not 
necessary  to  prove  that  they  were  residents  of  Brooklyn,  any 
more  than  it  would  be  necessary  to  prove  that  the  defendants 
in  the  Superior  Court  were  served  in  the  city.  If  the  defend- 
ants had  not  been  served  at  all,  they  would  be  bound,  because 
they  appeared  by  attorney,  and  that  appearance  is  noted  in  the 
record.  (Cow.  &  HiWs  notes,  799,  800  ;  Starbuck  a.  Murray, 
5  Wend.,  148.)  Besides,  consent  confers  jurisdiction  over  the 
parties  where  the  court  has  jurisdiction  of  the  subject-matter. 
When  parties  voluntarily  come  before  a  court  having  jurisdic- 
tion of  the  subject-matter,  and  submit  to  its  jurisdiction,  they 
are  concluded.  2.  A  court  of  limited  jurisdiction  is  not  neces- 
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sarily  an  inferior  court.  No  court  of  record  is  an  inferior  court, 
and  the  Brooklyn  court  is  a  court  of  record. 

IY.  The  error  has  been  in  deeming  the  Brooklyn  court  an 
inferior  court.  It  is  an  inferior  court  in  one  sense,  because  its 
judgment  may  be  reviewed ;  but  every  court  in  the  United 
States,  except  the  Supreme  Court  of  the  United  States,  is  an 
inferior  court  in  the  same  sense.  In  the  legal  acceptation  of  the 
term,  it  is  not  an  inferior  court,  although  a  court  of  limited 
jurisdiction.  Every  court  in  the  United  States  is  of  limited 
jurisdiction.  (Barbour  a.  Winslow,  12  Wend.,  102  ;  Notes  to 
Phill.  Ev.,  0.  &  H.,  1016  ;  Selin  a.  Snyder,  7  Serg.  da  B., 
166 ;  Selin  a.  Snyder,  11  /£>.,  436  ;  Raborg  a.  Hammond,  2 
Harr.,  42,  50  ;  Britlain  a.  Kinnard,  2  Brod.  &  Bing.,  432.) 

Y.  Even  the  proceedings  of  inferior  courts  are  prima  facie 
evidence  of  jurisdiction,  when  the  jurisdictional  facts  are  recited 
in  those  proceedings  ;  and,  although  in  England  the  cases  have 
"  fluctuated  from  absolute  verity  to  mere  nullity,"  yet  in 
America  the  rule  is,  that  they  are  evidence  until  the  contrary 
be  shown.  (See  the  whole  subject  discussed,  vol.  2,  Notes  to 
Phill.  Ev.,  1014, 1016  ;  Barbour  a.  Winslow,  12  Wend.,  102.) 

YI.  The  record  was  rightly  received  in  evidence,  and  was  of 
itself  full  proof,  whether  viewed  as  the  proceeding  of  a  superior 
or  inferior  court,  that  the  court  had  jurisdiction  of  the  parties 
and  subject-matter,  and  the  judgment  should  not  have  been  re- 
versed for  that  reason. 

Gilbert  Dean,  for  the  respondents. — I.  The  City  Court  of 
Brooklyn  is  a  court  of  inferior  and  limited  jurisdiction.  (Const., 
art.  6,  §§  3,  14.)  The  Supreme  Court  only  has  general  jurisdic- 
tion in  law  and  equity.  The  power  of  the  Legislature  is  limited 
to  the  establishment  of  "  inferior  local  courts"  And  if  the 
act  had  purported  to  make  the  City  Court  of  Brooklyn  a  court  of 
"  general"  jurisdiction,  it  would  have  transcended  the  powers  of 
the  Legislature.  The  acts  establishing  the  court  (Laws  of  1849, 
170,  §  2,  and  /&.,  1850,  148)  expressly  limit  its  jurisdiction. 

II.  The  fact  having  been  established  that  the  decree  offered 
was  that  of  an  inferior  court,  the  authorities  are  clear  that 
enough  was  not  shown  to  make  the  copy  decree  which  was  in- 
troduced in  evidence  admissible.  (Bloom  a.  Burdick,  1  Hill, 
130;  Yates  a.  Lansing,  9  Johns.,  437 ;  Hart  a.  Seixas,  21  Wend., 
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40.)  There  should  always  appear  sufficient  on  the  face  of  the 
proceedings  in  an  inferior  court  to  show  that  it  has  jurisdiction 
in  the  cause  of  which  it  takes  cognizance.  (Powers  a.  The 
People,  4  Johns.,  492  ;  Bloom  a.  Burdick,  1  Hill,  130  ;  Noyes 
a.  Butler,  6  Barl.,  613  ;  Foot  a.  Stevens,  17  Wend.,  483  ;  Pea- 
cock a.  Bell,  1  Sandf.,  73  ;  Kundolf  a.  Thalheimer,  2  Kern., 
593 ;  Frees  a.  Ford,  2  Seld.^  176 ;  Turner,  Administrator  a.  Bank 
of  North  America,  4  Doll.,  8.) 

III.  The  decree  not  setting  out  facts  showing  jurisdiction,  the 
divorce  is  not  proved,  and  Fanny  Behrman  was  an  incompetent 
witness  in  the  cause. 

BY  THE  COURT.* — BOSWOKTH,  Ch.  J. — If  the  City  Court  of 
Brooklyn  is  an  inferior  court,  within  the  meaning  of  the  rule 
that  the  jurisdiction  of  an  inferior  court  will  not  be  presumed  in 
support  of  the  validity  of  its  proceedings,  but  on  the  contrary 
enough  must  appear  upon  its  records,  or  be  otherwise  proved, 
to  show  that  it  had  jurisdiction  of  the  subject-matter  of  the  ac- 
tion and  of  the  parties,  in  order  to  make  its  records  evidence  in 
another  court ;  the  present  appeal  may  be  briefly  disposed  of. 

That  court  has  no  jurisdiction  of  any  transitory  action,  unless 
one  of  two  facts  exists.  All  of  the  defendants  in  it  must  either 
"  reside  or  be  personally  served  with  the  summons  within  said 
city."  (Laws  of  1849,  170 ;  §  2,  subd.  2.) 

The  judgment  or  decree,  given  in  evidence,  does  not  even 
recite  that  De  Barre  resided  within  that  city,  when  that  action 
was  or  may  be  claimed  to  have  been  commenced,  or  when  the 
judgment  on  it  was  rendered  ;  nor  that  he  was  ever  personally 
served  with  the  summons  in  that  action  within  that  city,  or 
elsewhere. 

The  act  organizing  that  court  was  passed  the  24th  of  March, 
1849. 

Section  8  of  the  Code  does  not  in  terms  apply  to  that  court 
any  provisions  of  the  Code,  except  sections  69-126,  both  inclusive : 
that  court  is  not  named  in  section  9.  It  is  by  no  means  clear,, 
therefore,  that  the  concluding  sentence  of  section  139  applies  to 
that  court :  that  sentence  was  incorporated  into  the  Code  by  the 

*  Present,  BOSAVORTH,  Ch.  J.,  HOFFMAN,  WOODRUFF,  PIEREEPOXT,  and  MON- 
CIUEK,  JJ. 

VOL.  VIIL— 18 
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amendments  enacted  in  1851.  (Laws  of  1851,  p.  887,  §  139, 
p.  904,  §  470  (§  2) ;  Ib.,  Appendix,  p.  51,  §139  ;  Laws  of  1849, 
p.  644,  §  139.)  If  it  does  riot  apply  to  that  court,  then  the 
voluntary  appearance,  in  any  transitory  action,  of  a  defendant 
not  residing  within  that  city,  would  not  give  to  that  court  juris- 
diction of  such  action.  Consent  cannot  confer  upon  any  court 
jurisdiction  of  an  action,  when  jurisdiction  of  it  is  not  conferred 
by  law. 

To  constitute  a  court  a  superior  court  (within  the  meaning 
of  the  rule  we  are  considering),  as  to  any  class  of  actions,  its 
jurisdiction  of  such  actions  must  be  unconditional,  so  that  the 
only  thing  essential  to  enable  the  court  to  take  cognizance 
of  them  is,  the  acquisition  of  jurisdiction  of  the  persons  of  the 
parties. 

In  Kempe's  Lessee  a.  Kennedy,  etal.  (5  Gran.,  173),  Chief-justice 
Marshall,  in  speaking  of  the  Court  of  Common  Pleas  for  the 
county  of  Hunterdon,  New  Jersey  (the  judgment  of  which,  and 
the  proceedings  upon  it  being  relied  on  as  a  defence),  said  that 
"  in  considering  this  question,  therefore,  the  constitution  and 
powers  of  the  court,  in  which  the  judgment  was  rendered,  must 
be  inspected. 

"  It  is  understood  to  be  a  court  of  record,  possessing,  in  civil 
cases,  a  general  jurisdiction  to  any  amount,  with  the  exception 
of  suits  for  real  property. 

"In  treason,  its  jurisdiction  is  over  all  who  commit  the 
offence.  *  *  * ;  with  respect  to  treason,  then,  it  is  a  court  of 
general  jurisdiction,  so  far  as  respects  the  property  of  the  ac- 
cused." The  action  was  ejectment,  and  the  defendant  made 
title  under  a  judgment  of  such  Court  of  Common  Pleas,  con- 
fiscating the  real  estate  in  question,  by  reason  of  the  treason  of 
the  person  who  was  the  common  source  of  title. 

The  New  York  Common  Pleas  has  been  decided  not  to  be 
an  inferior  court  within  the  meaning  of  the  rule  under  con- 
sideration, because,  by  2  Rev.  Stats.,  135,  2d  ed.,  1,  it  had 
power  to  hear,  try,  and  determine  "  all  transitory  actions  wher- 
ever the  cause  may  arise,"  and  was  also  a  court  of  record  proceed- 
ing to  the  general  course  of  the  common  law.  (Foot  a.  Stevens, 
17  Wend.,  483 ;  see  Hart  a.  Seixas,  21  II.,  40.) 

In  Frees  a.  Ford  (2  Seld.,  176),  the  present  county  courts  of 
this  State  were  held  to  be  inferior  courts,  and  that  it  was  essen- 
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tial  to  the  validity  of  their  judgments  that  "  all  the  facts  neces- 
sary to  give  the  court  jurisdiction,  as  well  over  the  subject- 
matter  of  the  suit  as  of  the  parties,  must  appear  in  the  record." 

By  section  30  of  the  Judiciary  Act  (Laws  of  1847,  328),  their 
jurisdiction  extends  to  the  transitory  actions  named  in  it, 
44  when  all  of  the  defendants,  at  the  time  of  commencing  the 
action,  reside  in  the  county  in  which  said  court  is  held,"  and 
"  when  the  debt  or  damages  claimed"  do  not  exceed  the  sums 
specified. 

They  had  not  therefore  a  general  and  unconditional  jurisdic- 
tion of  any  transitory  action  ;  and  were  also — in  respect  to  the 
cases  in  which  jurisdiction  of  the  actions  enumerated  existed, 
so  far  as  it  depended  on  the  residence  of  the  defendants — 
limited  to  those  on  which  the  debt  or  damages  claimed  did  not 
•exceed  a  specified  amount. 

Without  entering  into  a  more  detailed  statement  of  the  facts 
of  the  various  adjudged-  cases,  or  of  the  reasons  on  which  they 
were  decided,  we  think  it  may  be  stated  as  a  settled  rule,  that 
when  the  judgment  of  a  local  court  in  a  transitory  action  is 
offered  as  evidence  that  a  particular  fact  has  been  judicially 
determined  by  competent  judicial  authority,  the  record  of  the 
judgment  will  be  no  evidence  of  that  fact,  unless  it  affirmatively 
appears  by  the  record  itself  that  all  the  facts  necessary  to  give 
the  court  jurisdiction,  both  of  the  subject-matter  of  the  suit  and 
of  the  parties  to  it,  existed  ;  if  the  court,  by  the  law  creating  it, 
has  no  jurisdiction  of  that  particular  action,  nor  of  any  transi- 
tory action,  unless  all  the  defendants  resided  or  were  personally 
served  with  the  summons  within  the  city  within  which  such 
court  is  required  by  law  to  be  held. 

Such  a  court  is  not  only  one  of  limited  jurisdiction,  but  its 
jurisdiction  of  every  action , ;  of  the  action  itself,  being  made 
to  depend  either  upon  the  place  where  the  defendants  reside,  or 
the  fact  that  they  are  "  personally  served  with  the  summons" 
within  a  designated  locality  smaller  than  a  county,  it  is  an 
inferior  court,  within  the  common-law  meaning  of  that  term. 

If  the  court  had  a  general  jurisdiction  of  an  enumerated  class 
of  actions,  without  reference  to  the  place  where  they  arose,  or 
the  parties  to  them  resided,  or  to  the  amount  sought  to  be  re- 
covered, being  a  court  of  record,  and  proceeding  according  to  the 
general  course  of  the  common  law,  it  might  be,  quoad  hoc,  a 
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superior  court,  within  the  meaning  of  the  rule  tinder  considera- 
tion. 

Having  jurisdiction  of  the  action,  jurisdiction  of  the  persons 
of  the  parties  in  it  might  be  acquired  by  their  voluntary  ap- 
pearance. 

But  the  difficulty  of  the  present  case  is,  that  the  court  had  no 
jurisdiction  of  the  subject-matter  of  the  suit — of  the  action  it- 
self— unless  the  defendant  resided  within  the  city  of  Brooklyn, 
or  was  personally  served  with  the  summons  within  that  city. 

Such  a  court  is  an  inferior  court,  within  the  common-law 
meaning  of  that  phrase.  Its  judgment,  to  be  evidence  in  an- 
other court,  must  show  on  its  face  that  the  defendant  resided,  or 
was  personally  served  with  the  summons  within  that  city,  to  be,. 
per  se,  evidence  of  a  valid  judicial  determination  of  any  fact 
which  it  purports  to  decide. 

This  is  not  shown  by  the  decree  or  judgment  which  was  re- 
ceived as  evidence  that  the  defendant  and  his  wife  had  been 
divorced  by  that  court,  in  an  action  between  them  instituted  for 
that  purpose. 

But  it  is  insisted  that  section  4  of  the  act  creating  the  court, 
and  the  amendment  made  to  section  139  of  the  Code  in  1851, 
have,  together,  the  effect  to  enlarge  the  jurisdiction  of  that 
court,  and  make  it  more  extensive  than  it  was  by  the  statute 
alone,  by  which  the  court  was  created. 

That  fourth  section  reads  thus :  "  The  said  City  Court  shall 
possess  the  power  and  authority,  in  relation  to  actions  in  said 
court,  and  the  process  and  proceedings  therein,  as  are  possessed 
by  the  Supreme  Court  in  relation  to  actions  pending  in  the  said 
Supreme  Court.  And  all  laws  regulating  the  practice  of  the 
Supreme  Court,  and  the  course  of  procedure  therein,  shall,  as 
far  as  practicable,  apply  to  and  be  binding  upon  the  said  City 
Court ;  and  the  said  City  Court  shall  have  power  to  review  all  of 
its  decisions,  and  to  grant  new  trials."  (§4,  Laws  of  1849,  p.  171.) 

We  think  this  section  must  be  construed  as  prescribing  the 
practice  in  actions  in  the  City  Court  of  Brooklyn,  and  its  power 
over  the  process  and  proceedings  in  such  actions ;  and  that  it 
cannot  be  so  construed  that  subsequent  amendments  of  the  Code, 
not  refering  to  that  court,  shall  be  held  to  enlarge,  and  as  hav- 
ing been  intended  to  enlarge,  its  jurisdiction. 

If  the  Legislature  had  intended,  by  the  amendment  made  in> 
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1851  to  section  139  of  the  Code,  to  extend  the  jurisdiction  of 
that  court,  by  force  of  such  amendment,  to  all  transitory  actions 
.against  persons  not  residing  within  the  city  of  Brooklyn,  on 
their  voluntary  appearance  therein,  it  would  seem  that  section 
8  would  have  been  so  amended  as  to  designate  it  as  one  of  the 
courts  to  which  that  section  was  applicable,  and  that  section  9 
would  have  been  so  amended  that  such  court  would  have  been 
named  in  it. 

It  is  quite  clear,  as  we  think,  that  section  4  of  the  act  crea- 
ting that  court  does  not  apply  to  it  the  provisions  of  section  135 
-of  the  Code,  so  as  to  enable  a  person  to  commence  an  action  in 
it,  against  a  sole  defendant  not  residing  within  the  city  of  Brook- 
lyn, by  the  publication  of  a  summons.  The  concluding  sen- 
tence of  section  139,  as  it  was  amended  in  1851,  does  not,  in 
our  opinion,  affect  the  question  of  the  jurisdictional  capacity 
•of  the  court,  nor  change  it  from  an  inferior  to  a  superior 
court. 

This  view  renders  it  unnecessary  to  decide  the  question,  whether 
a  copy  of  the  judgment  of  a  superior  court,  in  an  action  of 
divorce,  without  a  copy  of  the  pleadings,  would  be  competent 
and  sufficient  evidence  that  the  parties  had  been  and  were 
•divorced  by  a  regular  and  valid  judicial  determination, — pro- 
vided the  judgment  recites  the  nature  of  the  action,  and  the  ap- 
pearance of  the  parties  in  court,  and  that  they  were  heard  on 
•the  application  for  judgment.  Being  an  inferior  court,  it  was 
necessary  to  produce  a  judgment-roll,  which  showed  on  its  face 
that  the  court  had  jurisdiction  both  of  the  action  and  of  the 
pei-sons  of  the  parties.  This  not  having  been  done,  the  judg- 
ment was  erroneously  received  as  evidence,  and  the  order 
granting  a  new  trial  on  account  of  that  error,  must  be  affirmed 
with  costs. 

It  may  also  be  observed,  that  if  "  a  voluntary  appearance"  of 
E.  B.  De  Barre  would,  as  effectually,  give  that  court  jurisdic- 
tion of  that  action,  as  the  personal  service  of  a  summons  upon 
him  within  the  -city  of  Brooklyn,  the  judgment  does  not  recite 
that  he  caused  his  appearance  to  be  entered,  nor  that  he  per- 
sonally appeared  therein,  nor  that  any  attorney  of  the  court 
served  "notice  of  an  appearance  or  retainer  generally"  (Rule 
11)  for  him  in  that  .-action  ;  nor  that  "  Mr.  Samuel  Brown"  who 
•was  heard  for  him,  was  an  attorney,  or  had  served  notice  of 
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appearance  for  him,  or  that  he  had  been  retained  for  him  in 
that  action. 
Order  affirmed. 

HOFFMAN,  J.  (dissenting : — after  stating  the  facts). — The  ob- 
jection to  the  judgment  produced,  rests  upon  the  point  that  the 
City  Court  of  Brooklyn  is  a  court  of  inferior  limited  jurisdiction, 
and  hence,  in  the  language  of  the  defendant's  points,  "  there 
should  always  appear  sufficient  upon  the  face  of  the  proceed- 
ings to  show  that  it  has  jurisdiction  in  the  cause  of  which  it 
takes  cognizance.  The  decree  in  question  did  not  set  out  facts 
showing  such  jurisdiction." 

The  City  Court  of  Brooklyn  was  organized  by  an  act  of  the 
Legislature  of  the  24th  of  March,  1849.  (Laws  of  1849,  ch. 
125.)  It  was  declared  to  be  a  court  of  record,  and  its  jurisdic- 
tion to  extend  to  the  following  cases :  1st.  To  the  actions  enumer- 
ated in  section  103  (now,  123)  of  the  Code  of  Procedure,  when 
the  cause  of  action  shall  have  arisen,  or  the  subject  of  the  ac- 
tion shall  be  situated  within  the  said  city.  2d.  To  all  other 
actions,  where  all  the  defendants  shall  reside  or  be  personally 
served  with  the  summons  within  said  city.  3d.  To  actions 
against  corporations  created  under  the  laws  of  this  State,  and 
transacting  their  general  business  within  the  said  city,  or  estab- 
lished by  law  therein. 

This  action,  to  pronounce  the  nullity  of  the  marriage,  was- 
within  the  jurisdiction  of  this  court,  provided  the  defendant  re- 
sided or  was  personally  served  with  the  summons  within  the' 
city  of  Brooklyn.  It  is  said,  that  neither  of  these  facts  ap- 
pears upon  the  document  produced.  It  deserves  notice,  that  the- 
objection  comes  from  the  defendant  in  this  action,  who  was  the 
defendant  in  the  cause  in  which  the  proffered  judgment  was  given. 

The  first  question  I  shall  examine  is,  whether  the  last  clause 
of  section  139  of  the  Code,  adopted  in  1851,  that  a  voluntary 
appearance  of  a  defendant  shall  be  equivalent  to  personal  service 
of  a  summons  upon  him,  does  not  apply  to  the  proceedings  in 
the  City  Court  of  Brooklyn. 

The  Code  as  passed  on  the  12th  of  April,  1848,  contained  in 
section  8  the  same  provision  as  to  the  titles  of  the  second  part 
applicable  to  all  courts,  and  those  applicable  to  the  enumerated 
courts,  as  is  found  in  the  present  section  8,  except  that  the 
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number  of  the  titles  was  twelve  instead  of  fifteen.  The  section 
as  it  now  stands  was  adopted  the  llth  of  April,  1849. 

"When  the  Code  of  1848  went  into  effect,  the  City  Court  of 
Brooklyn  had  not  been  established.  It  was  organized  by  an 
act  of  the  24th  of  March,  1849,  to  go  into  effect  on  the  1st  of 
May  ensuing,  except  some  few  sections,  as  to  elections,  &c., 
which  went  into  effect  immediately. 

In  1848  and  in  1849,  section  139  of  the  Code  was  merely, 
that  jurisdiction  was  acquired  from  the  service  of  the  summons, 
or  allowance  of  a  provisional  remedy.  In  1851,  the  clause  was 
added :  "  A  voluntary  appearance  of  a  defendant  is  equivalent 
to  personal  service  of  the  summons  upon  him." 

In  Mahoney  a.  Denman  (1  Duer,  601),  it  was  held  at  special 
term,  two  other  judges  concurring,  that  a  defendant  who  volun- 
tarily appeared  and  answered,  could  not  in  his  answer  take  the 
objection  of  a  want  of  jurisdiction  in  the  Superior  Court. 

The  case  of  Binckle  a.  Eckhart  (3  Comst.,  132)  was  cited, 
where  the  Court  of  Appeals  held,  upon  a  question  of  the  juris- 
diction of  a  vice-chancellor,  the  cause  of  action  appearing  to 
have  arisen  elsewhere  than  in  his  circuit,  that  a  voluntary  ap- 
pearance by  a  solicitor  did  not  give  jurisdiction.  "  The  resi- 
dence of  a  party  within  the  circuit  was  a  jurisdictional  fact, 
which  must  exist  before  the  court  can  act  at  all,  either  by  issu- 
ing process  or  accepting  the  appearance  of  the  defendant." 

This  case  was  decided  in  December,  1849,  and  in  April, 
1851,  the  clause  of  the  Code  referred  to  was  adopted.  (Laws 
of  1851,  p.  887.) 

"When  the  Legislature,  in  March,  1849,  established  the  City 
Court,  must  it  not  have  meant,  that  the  proceedings  and  practice 
should  be  regulated  by  the  Code  of  Procedure,  passed  in  1848  ? 
Was  it  to  be  left  to  some  other  course  of  proceeding,  except  as 
expressly  provided  ?  The  argument  from  the  omission  in  the 
enumeration  of  the  courts  in  section  8,  in  1848,  is  of  no  weight, 
as  this  court  did  not  exist,  although  the  omission  in  1849  is  so. 
Yet  it  seems  to  me  that  section  4  of  the  act  was  adopted  with  a 
view  to  meet  the  very  point.  It  directs,  "  that  the  City  Court 
shall  possess  the  powers  and  authority  in  relation  to  actions  in 
the  said  court,  and  the  process  and  proceedings  therein,  as  are 
possessed  by  the  Supreme  Court  in  relation  to  actions  pending 
in  said  Supreme  Court ;  and  all  laws  regulating  the  practice  of 
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the  Supreme  Court,  and  the  course  of  procedure  therein,  shall, 
as  far  as  practicable,  apply  to  and  be  binding  upon  the  said 
City  Court." 

It  deserves  notice  that  the  preamble  to  the  Code  uses  the 
phrase,  that  a  uniform  course  of  proceeding  in  all  cases  should 
be  established. 

The  powers  of  the  Supreme  Court  in  relation  to  actions — 
the  process  and  proceedings  in  such  court — all  laws  regulating 
its  practice  and  the  cause  of  its  procedure,  define  and  govern 
the  mode  of  action  in  the  City  Court ;  of  course  where  applica- 
ble, and  when  not  otherwise  specially  regulated.  It  seems  to 
me,  that  not  only  was  the  law  of  the  Code  which  governed  the 
Supreme  Court,  as  the  Code  then  existed,  necessarily  declared 
to  be  the  law  of  the  City  Court  when  constituted,  but  that  the 
section  was  prospective,  and  whatever  rule  should  subsequently 
govern  the  proceedings  in  the  Supreme  Court,  should  be  equally 
applicable  to  this. 

If  so,  when  the  amendment  of  1851  gave  a  rule  to  the  Su- 
preme Court,  it  gave  one  equally  to  the  City  Court. 

The  City  Court  has  applied  and  determined  cases  upon  pro- 
visions of  the  Code,  not  within  the  four  first  titles  mentioned  in 
section  8  (sections  69-126  inclusive).  Toomey  a.  Shields  (9 
Legal  Obs.,  66)  involved  the  consideration  of  sections  128 
and  130. 

It  may  aid  this  examination  to  advert  to  the  provisions  re 
specting  others  of  the  courts  enumerated  in  sections  8  and  9 — for 
example,  the  Superior  Court.  The  jurisdiction  which  it  could 
possess  in  an  action  like  the  present  to  declare  a  marriage 
null  under  section  33,  could  only  be  when  the  defendant  re- 
sided or  was  personally  served  with  the  summons  within  the 
city  of  New  York.  The  Code  is  expressly  made  to  regulate  its 
course  of  procedure  by  section  8.  Thus  it  stood  in  1848  and 
1849.  Then  in  1851,  the  change  in  section  139  was  made.  The 
effect  was  undoubtedly  to  enlarge  the  jurisdiction  of  this  court, 
by  permitting  the  voluntary  appearance  to  be  the  same  as  per- 
sonal service. 

Now,  if  by  force  of  section  4  of  the  act  as  to  the  City  Court, 
the  Code  was  to  govern  its  course  of  procedure,  it  seems  difficult 
to  say  that  the  eftect  of  the  change  in  1851  shall  not  be  to  enlarge 
its  jurisdiction,  when  it  is  so  as  to  the  Superior  Court.  Grant 
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that  the  Code  was  applicable  at  all,  it  seems  to  follow  that  all 
subsequent  amendments  of  the  Code,  not  clearly  inapplicable, 
will  regulate  this  court  as  well  as  the  others.  On  what  ground 
is  a  distinction  to  be  made,  between  different  subsequent  amend- 
ments, so  as  to  render  some  applicable  and  others  not  so?  There 
are  some  of  course  which  clearly  cannot  apply. 

The  argument  that  jurisdiction  is  not  to  be  deduced  by  im- 
plication, but  must  be  expressly  given,  seems  to  me  as  forcible 
in  relation  to  the  Superior  Court,  as  to  the  one  in  question.  We 
extend  the  jurisdiction  of  the  former  by  the  new  clause,  be- 
cause the  Code  itself  makes  the  Code  relate  to  such  court :  we 
do  the  same  here,  because  a  particular  statute  makes  the  Code 
apply. 

The  effect  of  an  appearance  in  an  action  is  stated  in  several 
cases.  The  party  admits  himself  to  be  regularly  in  court,  and  all 
defects  in  the  summons  and  its  service,  and  even  the  total  omis- 
sion of  any  service,  becomes  immaterial.  (Webb  a.  Mott,  6 
How.  Pr.  R.,  439.)  See  as  to  the  course  in  chancery  (I  £arJ>. 
Ch.  R.,  81  ;  1  Hoffm.  Pr.,  170),  particularly  the  case  of  Capell 
a.  Butler  (2  Sim.  &  St.,  462). 

We  have,  in  the  present  case,  undoubted  jurisdiction  of  the 
subject-matter  of  the  action,  viz.,  the  annulment  of  the  marriage 
contract  for  physical  incapacity,  provided  the  defendant  resided 
or  was  served  within  the  city  of  Brooklyn.  We  have  a  recital 
in  this  judgment  of  what  is  equivalent  to  a  general  appearance, 
to  an  admission  that  he  was  regularly  in  court,  with  a  consent 
recited  to  contain  portions  of  the  decree  or  judgment. 

This  is  not  properly  a  consent  that  a  tribunal  shall  have  juris- 
diction of  a  case  which  the  law  has  expressly  or  impliedly 
forbidden  it  to  entertain.  It  is  tantamount  to  an  admission  of 
residence,  or  of  personal  service ;  completing  all  that  was  neces- 
sary to  perfect  the  jurisdiction. 

The  meaning  of  the  rule,  that  consent  cannot  give  jurisdiction, 
is  well  explained  in  the  case  of  Overstreet  a.  Brown  (4  McCorcTs 
R.,  79).  Jurisdiction  cannot  be  given  to  a  court  merely  by  con- 
sent of  parties  ;  but  if  the  court  has  jurisdiction  of  the  matter, 
and  one  party  has  some  privileges  which  exempt  him  from  that 
jurisdiction,  he  may  waive  the  privilege,  if  he  chooses  so  to  do. 
This  is  repeated  in  nearly  the  same  language  in  Bostwick  a. 
Perkins  (4  Georg.  R.,  67). 
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Mr.  Justice  Hand,  in  Kundolf  a.  Thalheimer  (2  Kern.,  593- 
599),  adverts  to  such  a  distinction,  between  jurisdiction  depend- 
ing upon  residence  or  of  the  person,  which  could  be  waived  by 
appearance  and  pleading,  and  jurisdiction  of  the  subject-matter. 
He  refers  to  Frees  a.  Ford  (2  Scld.,  176),  which  arose  upon 
pleadings,  and  observes  that  the  pleas  in  that  suit  were  in  truth 
nothing  more  than  demurrers  to  the  complaint  in  effect. 

So  in  the  case  of  Binckel  a.  Eckhart  (ut  supra),  the  main 
objection  was.  that  the  vice-chancellor  had  not  jurisdiction  of 
the  causes  or  matters,  because  they  did  not  arise  within  his 
circuit ;  and  Justice  Gardiner  notices  that  a  defendant  may 
dispense  with  service  of  process,  as  he  may  waive  any  other 
personal  privilege.  But  there,  the  bill  alleged  that  the  defend- 
ants were  non-residents,  and  the  latter  appeared  and  admitted 
it.  The  want  of  jurisdiction  appeared  on  the  record. 

It  should  be  noticed  that  there  is  much  late  authority  to  show, 
"  that  recitals  or  statements  in  the  record  of  an  inferior  court  of 
facts  constituting  jurisdiction,  may  be  received  as  prima  facie 
evidence  of  such  facts."  By  the  Court,  Paige,  P.  J.,  in 
Harrington  a.  The  People  (6  Barb.,  607-610)— Willard,  P.  J., 
in  Adams  a.  Saratoga  and  "Washington  Railroad  Compan}- 
(11  /5.,  455), — this  decision  was  reversed  on  appeal  (note  at 
p.  415),  but  on  the  ground  that  the  evidence  offered  to  disprove 
the  jurisdictional  facts  recited  in  the  record  should  have  been 
received  in  evidence,  April,  1852.  I  have  not  been  able  to 
find  a  report  of  the  case  in  the  Court  of  Appeals.  See  also 
Barber  a.  Winslow  (12  Wend.,  102),  as  to  the  distinction  in  this 
particular  between  the  rules  of  evidence  and  the  rules  of  plead- 
ing. See  further,  Clyde  a.  Rose  Plank  Railroad  Company  a. 
Parker  (22  Barb.,  324).  The  recitals  in  a  discharge  under  the 
insolvent  laws  are  held  to  be  prima  facie  evidence  only  of  juris- 
dictional facts.  Stanton  a.  Ellis  (2  Kern.,  575),  but  this  is  a 
qualification  of  the  statute  (2  Rev.  Stats.,  38,  §  19). 

It  must  be  admitted  that  many  of  the  judges  in  the  authori- 
ties cited  to  support  the  position  of  Justices  Paige  and  Willard, 
use  very  different  language.  Yet  it  appears  to  me,  that  if  the 
proposition  can  be  maintained,  that  the  clause  of  section  139  be- 
fore discussed,  applies  to  this  court,  then  a  record  of  such  court 
(using  the  term  in  the  sense  of  a  judicial  determination  of  rights 
of  the  parties  in  a  cause),  which  shows  on  its  face  jurisdiction! 


NEW-YORK.  283 


Simmons  a.  De  Barre. 


of  the  subject  of  the  action,  and  a  voluntary  appearance  of  the 
defendant,  meets  the  requisition  of  the  rule,  that  the  record 
shall  show  jurisdictional  facts,  in  its  just  sense. 

3d.  This  does  not,  however,  fully  decide  that  there  may  not  be 
a  technical  difficulty  still  existing,  that  the  whole  of  the  proceed- 
ings, which  would  constitute  the  roll,  should  be  produced.  I 
proceed  to  that  question. 

Mr.  Gresly  (On  Evidence  in  Equity,  p.  109)  says :  "  Where  a 
decree  contains  a  recital  of  a  bill  and  answer,  it  may  be  ad- 
mitted in  evidence,  without  further  proof  of  them."  He  cites 
Trevor,  Ch.  J.,  Wheeler  a.  Lowth  (Comyri's  Dig.,  c.  1,  p.  97),  and 
Twisden,  J.,  in  Trowel  a.  Castle  (1  Keble,  91). 

Trowel  a.  Castle  is  an  express  authority  to  the  point,  where 
the  exemplification  was  under  seal.  This  distinction  would  not, 
I  apprehend,  be  now  regarded.  But  in  the  present  case,  the 
decree  is  authenticated  by  the  seal  of  the  court. 

Buller,  J.  (Bullets  N.  P.,  235),  thus  states  the  rule.  If  a 
party  wants  to  avail  himself  of  a  decree  only,  and  not  of  the 
answer  or  deposition,  the  decree,  being  under  the  seal  of  the 
court,  and  enrolled,  may  be  given  in  evidence  without  produ- 
cing the  bill  and  answer,  and  the  opposite  party  will  be  at  liberty 
to  show  that  the  point  in  issue  was  not  ad  idem  with 'the  present 
issue.  He  cites  Lord  Thanet  a.  Patterson  (K.  B.  Easter,  12 
Oeo.  1L) 

Under  decisions  in  our  State,  the  enrolment  of  the  decree 
would  be  unnecessary  (5  Wend.,  47 ;  5  Paige,  304). 

In  Layburn  a.  Crisp  (8  Carr.  &  Payne,  397),  upon  a  trial 
at  bar,  all  the  judges  concurred  in  holding  that  a  decree  in 
chancery,  with  the  bill  and  answer,  was  admissible  in  evidence 
without  producing  the  depositions.  Lord  Abinger  said  he  was 
not  certain  but  that  the  decree  would  have  been  receivable  with- 
out the  bill  and  answer  being  put  in. 

In  Davies  a.  Lowndes  (1  Bing.  N.  Cos.,  597),  also  a  trial  at 
bar,  a  decree  in  chancery  was  read  in  evidence.  It  does  not 
appear  whether  the  pleadings  were  introduced.  (Blaver  a, 
Hollis,  1  Crompt.  <&  Meeson,  396.) 

In  Wynn  a.  Harman  (5  Grat.,  157),  a  decree  in  partition, 
and  the  report  of  the  commissioners  sufficiently  designating  the 
land  referred  to.  was  admitted  without  producing  the  whole 
record. 
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In  Whitmore  a.  Johnson's  heirs  (10  Humph.,  610),  the  rule  is 
explicitly  admitted,  that  if  a  decree  is  in  itself  sufficiently 
comprehensive  to  show  what  was  adjudged,  and  jurisdiction,  it 
would  suffice  without  producing  the  bill  and  answer.  These 
were  recited,  but  not  in  detail.  The  defect  was,  that  the  decree 
did  not  show  that  personal  estate  was  exhausted,  which  was  a 
statutory  prerequisite  to  a  sale  of  real  estate,  by  the  tribunal 
which  had  ordered  such  sale. 

When  the  fact  of  jurisdiction  is  made  out,  every  intendment 
of  regularity  is  made  to  support  a  judgment  or  decree,  and 
regularity  of  proceedings.  (12  Wend.,  40.)  Particularly  is  this 
the  case  when  the  decree  is  proffered  to  be  used  against  a  party 
who  was  a  party  to  the  suit  itself,  and  when  he  himself  can  im- 
mediately contradict  its  recitals,  even  by  his  own  oath.  It  was 
decided  by  the  King's  Bench  in  Ashworth  a.  Kempe  (Doug., 
49),  that  a  writ  of  execution  is  evidence  of  a  judgment  as  to 
the  party  to  the  action  in  which  it  is  given. 


HARRIOTT  a.  THE  NEW  JERSEY  RAILROAD 
COMPANY. 

New  York  Common  Pleas  j  General  Term,  November,  1858. 
Again,  Special  Term,  February,  1859. 

JURISDICTION  OF   NEW  YORK   COMMON  PLEAS. — JUDGMENT  FOR 

COSTS. 

To  enable  a  non-resident  plaintiff  to  maintain  an  action  in  the  New  York  Common 
Pleas  against  a  foreign  corporation,  it  must  appear  either,  1.  That  the  action  is 
upon  a  contract  made,  executed,  or,  delivered  in  this  State ;  or,  2.  That  the  cause 
of  action  arose  in  this  State  ;  or,  3.  That  the  subject  of  the  action  is  situated  in 
this  State. 

The  defendant  does  not,  by  appearing  and  answering,  waive  the  objection  that 
.none  of  such  grounds  of  jurisdiction  exist. 


"Where  an  action  is  dismissed  on  the  ground  that  the  court  have  no  jurisdiction, — 
e.  g.,  by  reason  of  the  non-residence  of  the  plaintiff, — but  the  question  of  jurisdic- 
tion was  not  raised  by  the  issues  in  the  action,  nor  presented  to  be  tried  on 
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affidavits,  but  settled  by  an  admission  of  the  party,  in  open  court,  judgment  for 
costs,  on  dismissing  the  complaint,  cannot  be  rendered.* 

An  appeal  to  the  general  term,  from  an  order  made  at  the  special  term,  dis- 
missing an  action  in  such  case,  does  not  confer  a  new  jurisdiction  within  the 
rule  that  an  appellate  court  may  grant  costs  on  an  appeal  from  a  judgment 
of  an  inferior  court  on  the  ground  of  want  of  jurisdiction. 

I.  November,  1858. — Appeal  from  a  judgment  dismissing  the 
complaint. 

The  action  was  brought  by  the  plaintiff  to  recover  from  the 
defendants  damages  for  negligently  and  carelessly  killing  the 
plaintiff's  horse,  in  the  State  of  New  Jersey.  The  plaintiff  was 
not  a  resident  of  this  State ;  but  this  fact  did  not  appear  in  the 
pleadings.  After  issue,  and  before  trial,  the  defendants  obtained 
an  order  that  plaintiff  file  security  for  costs,  upon  the  ground 
that  he  was  a  non-resident. 

On  the  trial  of  the  cause,  the  counsel  of  the  plaintiffs  stated, 
in  the  opening,  that  the  plaintiff  was  a  non-resident,  whereupon 
the  defendants'  counsel  moved  to  dismiss  the  complaint,  on  the 
ground  that  the  court  had  no  jurisdiction. 

In  order  to  have  the  question  passed  on  before  proceeding  to 
trial,  the  parties  went  before  the  general  term,  where  the  ques- 
tion was  presented ;  counsel  agreeing  that  a  judgment  of  non- 
suit should  afterwards  be  entered  at  special  term,  and  with 
exception,  so  as  to  present  a  formal  appeal.  The  question  was 
accordingly  argued  at  general  term,  and  the  judgment  at 
special  term  was  subsequently  entered.  The  appeal  taken  by 
the  plaintiff  was  to  the  judgment  of  nonsuit  as  a  whole,  but  took 
no  separate  exception  to  that  part  of  it  which  allowed  costs. 

BY  TIIK  CorjRT.f — BRADY,  J. — The  Code,  by  section  33,  subdi- 
vision 3,  defines  the  jurisdiction  of  the  Court  of  Common  Pleas 
over  actions  against  foreign  corporations,  and  confers  it  only 
where  the  action  is  for  a  debt  or  damages,  whether  liquidated  or 
not,  arising  upon  contract  made,  executed,  or  delivered  in  this 
State,  or  where  the  cause  of  action  arises  therein.  Section  427" 
provides  that  an  action  may  be  commenced  in  the  Supreme 
Court,  the  Superior  Court  of  the  City  of  New  York,  and  in  the 
Court  of  Common  Pleas  for  the  City  and  County  of  New  York,, 

*  Compare  McMahon  a.  The  Mutual  Benefit  Life  Insurance  Company  (post  297). 
f  Present,  DALY,  F.  J.,  BRADY  and  HILTON,  JJ. 
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by  a  resident  of  this  State,  for  any  cause  of  action ;  and  by  a 
plaintiff  not  a  resident,  when  the  cause  of  action  sliall  arise,  or 
the  subject  of  the  action  shall  be  situate  within  this  State. 

To  enable  a  non-resident  plaintiff  to  mantain  an  action,  there- 
fore, in  this  court,  against  a  foreign  corporation,  one  of  three^ 
requisites,  at  least,  must  appear  : 

1.  That  the  action  is  upon  a  contract  made,  executed,  or  de- 
livered in  this  State ;  or, 

2.  That  the  cause  of  action  shall  have  arisen  in  this  State ;  or, 

3.  That  the  subject  of  the  action  shall  be  situate  within  this 
State.     Here  none  of  these  requisites  exist.     The  plaintiff  is  a 
non-resident,  and  the  cause  of  action  arose  in  the  State  of  New 
Jersey.     lie  has,  therefore,  no  status  in  this  court,  and  his  action 
cannot  be  entertained. 

It  was  urged  on  the  argument,  that  the  defendants  having 
appeared  and  answered,  without  raising  any  objections  to  the 
jurisdiction  of  this  court,  and  this  court  having  jurisdiction  of 
cases  brought  to  recover  damages  for  injuries  done  by  railroad 
companies,  the  question  was  one  wThich  related  to  the  person, 
and  not  to  the  subject  matter.  The  answer  to  this  proposi- 
tion is,  that  the  statute  has  declared,  in  effect,  that  this  court 
shall  not  have  jurisdiction  of  such  actions  against  a  foreign  cor- 
poration unless  the  plaintiff  resides  in  this  State,  or  the  cause  of 
action  arose  therein.  It  has  jurisdiction  of  all  actions  between 
individuals  for  injuries  inflicted,  without  regard  to  the  residence, 
when  the  defendant  is  personally  served  with  process  within  the 
city  of  New  York,  but  against  foreign  corporations  only  in  the 
cases  specified.  The  objection,  therefore,  urged  by  the  defend- 
ants does  not  present  a  question  of  jurisdiction  over  the  person. 
"We  have  decided  that  a  defendant,  by  appearing  and  pleading 
to  the  merits,  waives  all  objections  of  jurisdiction  to  the  person, 
but  not  to  the  subject-matter.  (Hogan  a.  Baker,  2  E.  D.  Smith, 
22 ;  Palding  a.  Hudson  Kailroad  Company,  Ib.  38.) 

And  the  Court  of  Appeals  have  decided  that  no  assent  by  the 
parties  can  confer  jurisdiction,  or  render  the  judgment  of  a  tri- 
bunal effectual,  in  a- matter  over  which  it  has  not,  by  law,  juris- 
diction. (Dudley  a.  Mayhew,  3  Comst.,  12  ;  Biuckle  a.  Eckhart, 
/&.,  132;  see  also  Coffin  a.  Tracy,  3  Cai.,  129;  Daws  a.  Pack- 
ard, 7  Pet.  276 ;  United  States  a.  Yale,  6  How.  ( U.  S.)  E.,  605  ; 
United  States  a.  Games,  /&.,  106.) 
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In  Dudley  a.  Mayhew  (supra),  the  objection  to  the  jurisdic- 
tion was  first  interposed  by  plea,  but  subsequently  withdrawn, 
and  a  stipulation  given  not  to  raise  it  further ;  but  as  consent 
could  not  give  jurisdiction,  the  decree  of  the  chancellor  was 
reversed. 
"The  judgment  should  be  affirmed. 

II.  February,  1859. — Motion  to  vacate  judgment. 

After  the  decision  affirming  the  dismissal  of  the  complaint, 
the  defendants  entered  judgment  for  costs  of  the  appeal.  The 
plaintiff,  upon  an  affidavit  stating  that  he  was  a  non-resident, 
and  reciting  the  foregoing  proceedings  in  the  cause  and  that  he 
was  advised  that  the  judgments  for  costs  were  void,  and  upon 
the  judgment- rolls  and  the  opinion  of  the  court,  moved,  at  special 
term,  to  set  aside  and  vacate  the  judgments,  on  the  ground  that 
they  were  void. 

J.  W.  Gerard,  for  the  motion.  This  court  having  decided 
that  they  had  nothing  to  do  with  this  cause,  having  no  jurisdic- 
tion over  the  subject-matter,  which  decision  was  not  the  result 
of  the  trial  of  any  issue  in  fact  or  in  law,  this  court  cannot  award 
a  judgment  for  costs  to  the  defendant. 

They  either  have  nothing  to  do  with  it,  or  they  have.  If  they 
have,  they  should  have  tried  it ;  if  not,  then  they  can  make  no 
judgment  for  a  recovery,  either  by  the  one  party  or  the  other. 

The  court  will  bear  in  mind  that  the  defendants  submitted  to 
the  jurisdiction  by  appearing  generally  and  answering  to  the 
merits,  without  taking  the  ground  of  want  of  jurisdiction  in  their 
answer  and  forming  an  issue  thereon,  but  going  to  trial  before 
the  court  and  jury,  and  taking  the  risk  of  getting  a  verdict  on 
the  merits ;  but  the  jury  disagreeing,  there  was  no  verdict,  al- 
though it  appeared  on  the  first  trial  that  the  plaintiff  was  a  non- 
resident ;  and  the  ground  \vas  never  suggested  until  the  second 
trial — the  one  in  question.  The  defendants  also  knew  it  before  the 
first  trial,  for  on  that  ground  they  moved  for  security  for  costs. 

I.  Where  a  court  has  no  jurisdiction  over  the  subject  matter, 
which  cannot  be  waived  even  by  consent,  they  can  make  no 
judgment  in  the  cause  for  costs  in  favor  of  the  defendants  against 
the  plaintiffs.  Such  is  the  general  rule  at  common  law,  although 
there  always  was  a  statute  fee-bill,  as  now,  and  the  Code  has 
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not  altered  the  common  law  in  that  respect.  (9  Johns.,  239  ;  6 
Wend.,  465.)  In  2  Rev.  Laws  of  1813,  §  103  of  the  act  relating 
to  justices'  courts  in  the  city  of  New  York,  where  a  plaintiff 
brings  his  suit  in  the  wrong  ward,  the  justice  shall  dismiss  the 
case,  with  costs,  the  same  as  if  nonsuited  on  the  merits.  This 
shows  that,  without  such  express  legislation,  no  costs  could  be 
allowed. 

II.  Has  the  Code  given  costs  in  such  a  case?  Before  the 
court  awards  them  it  must  appear,  beyond  all  doubt,  that  the 
codifiers  have  done  so.  Sections  304  and  305  of  the  Code  only 
apply  to  the  trial  of  causes  on  the  issues  framed,  either  of  fact 
or  of  law.  Those  sections  apply  to  trials,  not  where  there  is  no 
trial;  and  their  construction  must  depend  upon  other  sections, 
with  which  they  are  in  connection.  Section  304  says  the  plain- 
tiff shall  have  costs  in  case  of  a  recovery  by  him,  meaning  an. 
actual  recovery  on  the  trial  of  an  issue  in  law  or  in  fact ;  but  not 
where  there  has  been  no  trial,  and  where  there  could  be  no  re- 
covery; and  section  405  gives  costs  to  the  defendant,  of  course, 
only  where  the  defendant,  after  having  had  a  chance,  by  trial, 
of  recovering  on  an  issue  of  fact  or  law,  fails  to  recover  on  the 
merits  of  some  issue.  Sections  248,  249,  and  250  show  that  no 
issue  was  joined  in  this  case,  either  of  law  or  fact,  upon  the 
ground  on  which  the  judge  refused  to  try  the  cause.  Section 
252  shows  that  there  was  no  trial  in  this  case,  as  that  section  de- 
fines a  trial  to  be  "  a  judicial  examination  of  the  issues  between 
the  parties,  whether  they  be  of  law  or  fact."  Section  245  :  "  A 
judgment  is  the  final  determination  of  the  rights  of  the  parties 
in  the  action," — meaning  on  the  merits,  as  declared  by  issues. 
There  can  be  no  judgment  where  there  is  no  trial.  There  may 
be  an  order,  not  a  judgment.  Here  this  conrt  and  the  judge  on 
the  trial  may  direct  an  order  to  be  entered,  by  the  clerk,  on  the 
minutes,  that  they  have  no  jurisdiction,  and  that  they  dismiss 
the  complaint  therefor,  and  that  is  all.  A  judgment-roll  for  the 
defendants  would  debar  the  plaintiff  from  bringing  a  suit  in  New- 
Jersey  against  the  defendants.  By  section  144,  the  defendant 
may  form  an  issue  at  law  on  the  question  of  jurisdiction,  where 
it  appears  on  the  face  of  the  complaint,  by  demurrer.  By  sec- 
tion 147,  objections  to  the  jurisdiction  may  be  taken  by  answer, 
where  it  does  not  appear  on  the  face  of  the  complaint,  thus 
forming  an  issue  in  fact.  By  section  148,  omitting  to  demur  or 
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answer  does  not  waive  objections  to  jurisdiction.  But  that  does 
not  touch  the  question  of  costs.  The  intention  of  these  last  sec- 
tions is,  that  a  party  shall  take  objection  at  the  first  opportunity 
by  tendering  an  issue,  and  the  extent  that  the  defendant  can 
claim,  from  any  construction  of  those  sections,  is,  that  if  such 
issue  so  insisted  upon  is  made  and  argued,  or  tried,  that  the 
court,  under  the  general  power  of  awarding  costs  on  an  issue 
tried  or  argued,  may  give  the  defendant  costs.  But  that  I  do 
not  concede. 

But  if  the  defendant  takes  no  such  defence,  makes  no  such 
issue,  but  it  is  left  to  the  judge  at  the  trial,  either  on  his  own 
motion,  or  the  suggestion  of  the  defendant's  counsel,  or  any  one 
else,  that  he  has  no  jurisdiction  to  try  the  cause,  and  he  so  de- 
clares, he  sends  the  parties  away,  breaks  up  the  jury,  and  may 
enter  an  order  on  the  minutes  to  that  effect ;  but  no  judgment 
for  costs  can  be  entered  up  for  defendants,  because  no  issue  has 
been  tried,  and  there  can  be  no  costs  without  a  judgment,  and 
no  judgment  without  jurisdiction. 

In  the  case  in  22  Barb.,  271,  the  judgment  was  for  the  plain- 
tiffs below  on  the  merits;  the  court  deciding  against  the  defend- 
ant on  the  question  of  jurisdiction.  The  court  above  reversed 
the  court  below,  on  the  ground  that  the  court  below  had  not 
jurisdiction.  The  Supreme  Court  held  that  they  had  jurisdiction 
to  reverse  the  judgment,  and  to  grant  the  costs  in  that  court  of 
such  reversal.  They  decided  that  if  the  want  of  jurisdiction  ap- 
peared before  the  justice,  on  the  face  of  the  papers,  he  should 
dismiss  the  case  without  costs,  and  in  such  cases  the  appellant 
cannot  recover  costs  in  the  Supreme  Court  for  the  proceedings 
in  the  County  Court. 

When  want  of  jurisdiction  is  presented  by  plea  or  demurrer, 
the  court  has  jurisdiction  to  determine  and  pass  upon  the  ques- 
tion presented,  and  in  such  case  the  party  prevailing  is  entitled 
to  costs;  and  in  order  to  give  the  appellants  the  costs  of  the  ap- 
peal in  the  Supreme  Court,  the  whole  first  part  of  the  opinion  is 
labored  to  show  that  this  appeal  from  a  County  Court  to  the 
Supreme  Court  was  a  new  suit,  and  not  a  continuance  of  the 
original  suit.  That  state  of  facts  is  wanting  here,  because  this 
cause,  before  this  general  term,  was  not  a  new  suit,  but  was  a 
mere  continuance  of  the  old  one  in  the  same  court.  This  case 
cites  numerous  others  which  show  that  no  costs  can  be  adjudi- 
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cated  where  there  is  no  jurisdiction ;  and  if  this  case  had  been 
in  the  Common  Pleas  from  an  appeal  from  its  own  special  term, 
they  would  not  have  allowed  costs  even  on  the  argument  of  the 
appeal ;  and  when  they  finally  gave  the  costs  of  that  court  to 
the  appellant,  on  the  ground  of  its  being  the  Supreme  Court,  a 
court  of  the  highest  jurisdiction  which  had  a  right,  by  the  con- 
stitution, to  review,  by  a  certiorari,  the  judgments  of  all  inferior 
courts,  they  finally  reversed  all  the  judgments  of  the  County 
Court,  or  rather,  the  doings  of  their  clerk,  who,  as  in  this  case, 
as  a  matter  of  course,  had  awarded  to  some  of  the  appellants 
costs  in  the  County  Court  below.  (See  also  Manfield  a.  Levy, 
4  Doll.)  338  ;  Dudley  a.  Mayhew,  3  Comst.,  19.) 

E.  S.  Van  Winkle,  opposed — I.  The  plaintiff  appealed  from  this 
judgment  as  a  whole,  but  took  no  exception  to  that  part  of  it  which 
allowed  costs.  On  the  appeal,  the  judgment  was  affirmed  and 
entered  up  with  the  additional  costs  on  appeal.  The  plaintiff  now 
appeals  from  the  allowance  of  costs  on  the  judgments,  on  the 
ground  that  the  court,  having  no  jurisdiction  of  the  subject-mat- 
ter of  the  suit,  could  not  award  costs.  By  the  Code  (§  303),  all  pre- 
vious statutes  regulating  costs  were  repealed.  Section  304  pro- 
vides that  costs  shall  be  allowed,  of  course,  to  the  plaintiff,  upon 
a  recovery  in  the  cases  therein  enumerated,  which  are  an  action 
like  the  present.  Section  305  says  that  costs  shall  be  allowed, 
of  course,  to  the  defendant  in  these  cases,  unless  the  plaintiff  be 
entitled  to  costs  therein.  Section  306  relates  to  cases  in  which  the 
court  may  exercise  its  discretion  in  allowing  costs  or  not.  This  is 
clear  and  positive  ;  and  as  the  plaintiff  is  clearly  not  entitled  to 
costs,  the  defendants  clearly  are,  and  the  court  has  no  discre- 
tion in  the  matter.  This  language  differs  from  the  old  statutes. 
(1  Rev.  L.,  343.)  It  must  be  an  action  in  which  the  plaintiff 
might  have  costs  in  case  judgment  was  given  for  him,  failure 
in  which  entitled  the  defendant  to  them  ;  but,  under  the  Code, 
the  defendant  must  have  costs  if  the  plaintiff  is  not  entitled  to 
them.  That  is  a  broader  and  more  equitable  rule.  The  language 
of  the  Ee vised  Statutes  (2  Rev.  Stat.,  615),  is  similar  to  the  act 
of  1813.  Under  the  old  laws,  the  court  directed  the  judgment 
with  or  without  costs ;  now  the  clerk  adds  the  costs  by  direction 
of  the  statute.  What  is  now  allowed,  under  the  term  costs,  is 
not  what  was  formerly  given  as  a  mere  incident  to  damages ;  but 


NEW-YOEK.  291 


Harriott  a.  The  New  Jersey  Railroad  Company. 


there  are  allowed  to  the  prevailing  party,  upon  the  judgment, 
certain  sums  by  way  of  indemnity  for  his  expenses  in  the  action, 
which  allowances  are,  in  the  Code,  termed  costs  (§  303). 

II.  This  matter,  depending  on  a  special  statute,  must  be  con- 
trolled by  it ;  and  decisions  in  other  States  and  countries,  pro- 
ceeding under  different  statutes,  or  without  any,  have  no 
application.  In  the  case  of  Williams  a.  Blunt  (2  Mass.,  207), 
the  defendant,  on  the  appeal  to  the  Superior  Court,  had  been  the 
plaintiff  in  the  original  suit,  and  was  he  who  instituted  the  pro- 
ceeding in  a  court  having  no  jurisdiction.  But  in  Thomas  a. 
"White  (12  Mass.,  370),  the  court,  distinguishing  the  case  from 
the  last  one,  says,  it  is  only  by  the  plea  of  the  defendant,  in 
which  there  must  be  an  issue  and  a  judgment,  that  the  want  of 
jurisdiction  of  this  particular  suit  can  be  ascertained  ;  and  they 
gave  judgment  for  the  defendant,  with  costs.  (See  also  Guild  a. 
Richardson,  administrator,  6  Pick.,  364.  Clark  a.  Rockwell,  et 
al.  (15  Mass.,  212),  was  decided  on  the  authority  of  Williams  a. 
Blunt,  supra.)  In  this  State  there  have  been  but  few  decisions 
on  the  point.  In  Ex  parte  Root  (4  Cow.,  548),  a  mandamus  was 
moved  for,  opposed,  and  denied,  yet  the  court  gave  costs  against 
the  mover,  though  no  cause  had  been  commenced. 

In  Ex  parte  Davis  a.  Soule  (5  Cow.,  33),  the  Supreme  Court 
held,  that  though  a  Court  of  Common  Pleas  cannot  entertain 
jurisdiction  of  a  cause  on  appeal  if  the  bond  be  defective,  yet,  on 
quashing  the  appeal  for  that  cause,  the  parties  being  before 
them,  they  had  jurisdiction  of  their  persons  for  the  purpose  of 
awarding  costs  against  them.  Ex  parte  Benson  (6  Cow.,  592), 
Ex  parte  Mallard  (6  Cow.,  593),  and  Ex  parte  Mallard  (7  Cow., 
423),  affirm  this  rule,  and  aver  a  power  to  give  costs  of  applica- 
tion to  dismiss  for  want  of  jurisdiction.  In  the  case  in  6  Cow., 
593,  the  court  did  not  decide  that  the  general  costs  could  not 
be  awarded,  but  held  that  the  court  below,  in  refusing  them,  had 
rightly  exercised  a  sound  legal  discretion.  In  the  United  States 
Supreme  Court  the  rule  appears  to  be,  that  costs  will  be  allowed 
upon  a  dismission  of  a  writ  of  error  for  want  of  jurisdiction, 
if  the  original  defendant  be  also  defendant  in  error.  (Winches- 
ter a.  Jackson,  3  Cranch,  514.)  Subsequently,  in  Montalet  a.  Mur- 
ray (4  II.,  46),  judgment  was  reversed  for  want  of  jurisdiction, 
and  with  costs ;  but  on  the  last  day  of  the  term  the  court  gave 
this  general  direction  to  the  clerk:  That  in  case  of  reversal, 
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costs  do  not  go,  of  course ;  but  in  all  cases  of  affirmance  they  do; 
and  that  when  a  judgment  is  reversed  for  want  of  jurisdiction, 
it  must  be  without  costs.  The  reason  of  a  distinction  is  apparent. 
In  Ingler  a.  Coolidge  (2  Wheat.,  363),  the  defendant  below  was 
the  plaintiff  above,  and  the  want  of  jurisdiction  was  not  in  the 
court  below,  but  in  the  appellate  court.  Maxwell's  Lessee  a. 
Levy  (4  Doll.,  330),  (1797),  was  a  motion,  before  trial,  to  dismiss 
a  case  for  want  of  jurisdiction,  and  was  granted,  but  without 
costs.  Frees  a.  Ford  (2  Seld.,  176)  was  an  appeal  by  the  defend- 
ant below,  so  that  it  did  not  come  within  the  rule  laid  down  in 
Cranch  ;  but  the  court,  on  the  ground  of  want  of  jurisdiction  in 
the  court  below,  reversed  the  judgment.  Costs,  of  course,  fol- 
lowed. So  Kundolf  a.  Thalheirner  (2  Kern.,  593)  was  an  ap- 
peal by  the  defendant.  The  Avant  of  jurisdiction  appeared  by 
the  pleadings,  the  court  reversed  the  judgment  for  this  cause, 
and  costs  must  have  followed. 

In  5  Metcalf,  240,  WILD,  J.,  says :  "  In  all  cases  where  the 
want  of  jurisdiction  does  not  manifestly  appear  on  the  face  of 
the  writ,  and  the  question  of  jurisdiction  is  a  fair  subject  for  dis- 
cussion, and  for  the  decision  of  the  court,  there  seems  to  be  no 
rea'son  wrhy  the  defendant,  if  he  prevail  on  the  decision  of  the 
question  in  his  favor,  should  not  be.  entitled  to  costs."  (To  same 
effect  is  7  3fetc.,  590.  See  also  3  Seld.,  576.)  In  Gormly  a. 
Mclntosh  (22  Barb.,  271),  it  was  held  that  where  an  appeal 
is  taken  to  the  Supreme  Court,  from  a  judgment  of  a  County 
Court,  on  the  ground  that  the  latter  court  had  no  jurisdiction  of 
the  subject-matter  for  which  the  action  was  brought,  the  Su- 
preme Court  has  jurisdiction  to  reverse  the  judgment,  and  to 
award  to  the  appellant  his  costs  in  that  court.  But  where  the 
want  of  jurisdiction  is  apparent  on  the  face  of  the  summons  and 
complaint,  the  County  Court  should  dismiss  the  suit  without 
costs.  And  in  such  cases  the  appellant  cannot  recover  costs  in 
the  Supreme  Court  for  the  proceedings  in  the  County  Court. 
"Where  the  want  of  jurisdiction  does  not  appear  upon  the  face 
of  the  proceedings,  but  is  presented  by  plea  or  demurrer,  the 
court  has  jurisdiction  to  pass  upon  and  determine  the  question 
presented ;  and  in  such  a  case  the  party  prevailing  is  entitled  to 
costs. 

III.  The  Code  allows  the  defendant  to  raise  the  question  of 
jurisdiction  by  demurrer  (§  144),  or  answer  (§  147);  or  without 
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either,  he  may  raise  it  on  the  trial  (§  148).  The  non-residence 
of  the  plaintiff  did  not  appear  by  the  complaint,  therefore  de- 
fendant could  not  demur.  The  defendant  did  not  know  of  the 
non-residence  until  after  answer  put  in,  as  appears  by  the  appli- 
cation for  security  for  costs  on  the  ground  of  plaintiff's  non-resi- 
dence, made  since  this  after  issue.  The  only  other  way  was  to 
prove  it  on  the  trial.  The  defendants,  therefore,  lost  no  right  in 
this  matter ;  and  whether  there  was  an  issue  or  not,  or  a  trial  or 
not,  as  the  plaintiff  was  not  entitled  to  costs  in  this  action,  the 
defendants  were  entitled.  If  the  court  can  give  or  refuse  costs 
in  this  case,  in  its  discretion,  it  should  award  them.  1.  Because 
.the  plaintiff,  who  impleaded  the  defendants,  did  so  wrongfully. 
2.  Because  he  wilfully  or  negligently  concealed  the  fact  that  he 
was  a  non-resident.  3.  Because,  after  the  court  had  decided  he 
was  wrong,  he  continued  his  cause  by  appeal.  4.  Because 
neither  on  the  taxation  of  first  bill  of  costs,  nor  on  his  appeal, 
did  he  obj4ct  to  the  allowance  of  costs  if  defendant  was  entitled 
to  judgment.  5.  Because  the  allowance  is  made  by  way  of  in- 
demnity for  expenses  the  prevailing  party  has  suffered.  6.  The 
costs  of  the  appeal  should  be  allowed  on  the  principle  of  the 
three  cases  in  Cowen,  being  equivalent  to  costs  on  the  motions 
to  dismiss  in  those  cases.  If  this  question  be  res  integra  under 
the  Code,  and  such  it  appears  to  be,  then  the  rule  should  be  es- 
tablished on  the  general  principle  that  the  prevailing  party 
shall  have  costs.  It  seems  as  inconsequential  to  say  that  if  one 
party  impleads  another  in  a  court  where  he  has  no  right  to  do 
it  (putting  his  opponent  to  the  necessity  of  appearing,  however, 
and  defending  his  rights),  he  may  do  so  with  impunity  as  to  costs, 
because  he  has  acted  without  a  shadow  of  right,  as  it  would  be 
to  say  that  a  plaintiff  nonsuited  fur  want  of  statement  of  a  suf- 
ficient cause  of  action  shall  not  pay  costs,  because  he  clearly  had 
no  right  of  action.  But,  under  the  old  decisions,  two  rules  seem 
to  be  established.  First — That  if  the  defendant  on  appeal  is  the 
defendant  below,  and  the  judgment  is  affirmed,  he  shall  recover 
costs ;  and  Secondly — That  if  the  complaint  does  not  show,  on  its 
face,  the  want  of  jurisdiction,  which,  however,  is  made  to  appear 
by  plea,  or  admission,  or  proof,  that  then  costs  shall  be  awarded 
as  in  other  cases. 

HILTON,  J. — The  plaintiff  brought  his  action  in  this  court  to 
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recover  damages  from  the  defendants,  a  company  incorporated 
by  the  Legislature  of  New  Jersey,  for  the  injuries  he  sustained 
by  their  negligence  in  running  upon  their  rail-track,  in  Essex 
county,  in  that  State,  in  so  careless  a  manner  as  to  kill  a  bay 
mare  belonging  to  him. 

The  defendants  answered,  denying  carelessness  or  negligence 
on  their  part;  and  the  issue  thus  presented  was  called  on  for  trial 
before  Judge  Daly,  in  May,  1858,  when  it  appearing,  from  the 
admission  of  the  counsel  for  the  plaintiff,  that  the  plaintiff  was 
a  resident  of  New  Jersey,  the  complaint  was  dismissed  upon 
the  ground  that  the  court  had  no  jurisdiction  of  the  action. 
(Code,  §  427.) 

From  this  order,  an  appeal  was  taken  to  the  general  term, 
where  it  was  affirmed. 

Upon  the  presumed  authority  of  the  decisions  thus  made,  the 
clerk  has  entered  judgment  against  the  plaintiff  in  favor  of  the 
defendants  for  the  costs  in  the  action  and  on  the  appeal,  and 
which  the  plaintiff  now  asks  to  have  vacated,  for  the  reason 
that  as  this  court  determined  it  had  no  jurisdiction  of  the  sub- 
ject-matter of  the  action,  it  can  give  no  judgment ;  that  in  such 
a  case  it  can  only  dismiss  the  action  for  want  of  power  to  en- 
tertain or  determine  it,  leaving  the  parties  in  the  condition  it 
found  them. 

The  right  of  a  party  to  costs  is  given  by  statute,  and  as  the 
Code  has  abolished  all  previous  laws  upon  the  subject,  the 
question  here  presented  must  be  determined  by  reference  to 
provisions  of  that  enactment.  (Supervisors  of  Onondaga  a. 
Briggs,  3  Den.,  173.) 

Upon  the  argument,  the  counsel  for  the  defendant  referred  to 
numerous  cases,  showing  the  practice  of  appellate  tribunals  to 
award  costs  on  dismissing  appeals  for  want  of  jurisdiction,  or  on 
reversing  a  judgment  appealed  from  upon  the  ground  that  the 
inferior  tribunal  had  no  jurisdiction  of  the  action  ;  but  a  care- 
ful examination  of  the  cases  will  show  that  this  practice  pro- 
ceeds upon  the  idea  that  the  appeal  confers  a  new  jurisdiction 
in  the  appellate  court,  and  is  not  a  mere  continuation  of  the 
same  suit.  (Traver  a.  Nichols,  7  Wend.,  434  ;  Striker  a.  Mott, 
6  75.,  465  ;  Fenno  a.  Dickinson,  4  Den.,  84  ;  Gormly  a.  Mcln- 
tosh,  22  Barl.,  271.) 

In  many  cases,  the  object  of  the  appeal  is  to  have  determined 
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whether  the  judgment  appealed  from  is  within  the  jurisdiction 
of  the  court  that  gave  it ;  and  apart  from  any  express  law  on 
the  subject,  where  that  question  is  a  fair  subject  for  discussion, 
and  for  the  decision  of  the  appellate  court,  there  is  an  obvious 
propriety  in  allowing  costs  of  the  appeal  to  the  party  in  whose 
favor  the  question  is  decided.  (Canter  a.  American  Insurance 
Company,  3  Pet.,  318;  Osgood  a.  Thurston,  23  Pick.,  110; 
Thomas  a.  White,  12  Mass.,  370  ;  Gary  a.  Daniels,  5  Mete., 
236,  240  ;  Turner  a.  Blodgett,  11.,  241.) 

It  is  not,  however,  necessary  for  the  purposes  of  this  motion, 
that  the  practice  of  the  appellate  court  to  which  I  have  re- 
ferred should  be  inquired  into,  further  than  to  show  its  exist- 
ence, and  to  refer  in  support  of  it  to  the  very  able  opinion  of 
Judge  E.  Darwin  Smith,  in  Gormly  a.  Mclntosh  (22  Barb.,  271, 
supra},  on  the  subject.  But  whether  their  right  to  award  costs 
in  such  cases  is  original  and  inherent,  or  whether  it  depends 
upon  the  statutes  which,  give  the  appeal,  it  is  quite  clear  to  my 
mind  that  the  question  here  presented  for  determination  must 
depend  upon  the  provisions  of  the  Code,  without  reference  to 
this  practice  or  the  reasons  for  its  adoption. 

By  section  303  of  the  Code,  which  repeals  all  former  statutes 
establishing  or  regulating  costs  in  civil  actions,  it  is  provided 
that  certain  sums  enumerated  in  subsequent  sections  may  be 
allowed  "  to  the  prevailing  party  on  the  judgment"  by  way  of 
indemnity  for  his  expenses  in  the  action,  and  which  allowances 
are  termed  costs. 

The  costs  here  referred  to  are  incident  to  and  follow  upon  the 
judgment  given,  and  as  a  judgment  is,  by  section  245,  defived 
to  be  a  "  final  determination  of  the  rights  of  the  parties  in  the 
action,"  it  seems  to  me  that,  until  there  has  been  such  final 
determination,  there  can  be  no  prevailing  party  entitled  to  costs. 
(See  Williams  a.  Blunt,  2  Mass.,  214). 

If  the  plaintiff  had  stated  in  his  complaint  that  he  resided  in 
New  Jersey,  and  the  defendants  had  demurred  on  the  ground 
that  this  court  had  not  jurisdiction  of  the  subject  of  the 
action,  a  trial  of  the  issue  of  law  thus  presented  (§  252)  would 
result  in  a  final  determination;  and  a  judgment  given  therein 
would  entitle  the  prevailing  party  to  the  costs  allowed  by  sec- 
tion 303. 

Or  if  the  defendants,  instead  of  proceeding  to  trial,  had,  upon 


296  ABBOTTS'  PEACTICE  REPORTS. 

Harriott  a.  The  New  Jersey  Railroad  Company. 

a  motion,  established  the  fact  of  the  plaintiff's  non-residence  by 
affidavits,  to  the  satisfaction  of  the  court,  the  action  would  have 
been  dismissed  for  want  of  jurisdiction  to  entertain  it,  and  costs 
might  have  been  allowed  under  section  315. 

But  the  defendants  do  not  come  within  either  of  these  pro- 
visions in  respect  to  costs,  and  I  do  not  know  of  any  principle 
of  law  under  which  they  can  retain  the  judgment  they  have 
entered. 

"VVe  have  declared  at  special  and  general  term,  that  the  Code 
did  not  give  us  jurisdiction  to  hear  or  determine  an  action  of 
this  nature,  where  the  plaintiff  is  a  non-resident,  and  for  that 
reason  dismissed  it,  without  giving  any  judgment,  or  determin- 
ing in  the  slightest  degree  the  rights  of  the  parties  ;  their  con- 
dition has  been  in  no  respect  changed,  and  if,  as  the  defendants 
say,  they  have  been  unnecessarily  put  to  expense  in  defending 
a  useless  proceeding  which  the  plaintiff  instituted,  they  may  be 
answered,  that  they  could  have  taken  advantage  of  the  plain- 
tiff's non-residence  by  motion  to  dismiss  the  action  at  any  time 
during  the  progress  of  the  cause,  and  for  that  reason  ought  not 
to  recover  the  costs  of  preparing  for  trial.  (Bridge  a.  Payson, 
5  Sandf.,  217.) 

I  do  not,  however,  place  my  decision  upon  any  such  ground, 
but  rest  it  upon  the  general  principle  stated  by  Chief-justice 
Kent,  in  the  matter  of  Ferguson  (9  Johns.,  239),  "  that  if  a 
court  has  no  jurisdiction  of  the  principal  question,  it  has  none 
of  its  consequences  and  incidents." 

As  I  have  already  stated,  costs  are  an  incident  to  the  judg- 
ment, and  having  no  power  to  give  the  one,  we  cannot  award 
the  other,  unless  expressly  authorized  so  to  do  by  statute  ;  and 
as  we  have  seen  that  there  exists  no  such  authority,  it  follows 
that  the  judgment  entered  must  be  vacated. 
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New  York  Superior  Court  /  General  Term,  May  1859. 
JUKISDICTION. — JUDGMENT  FOE  COSTS. 

On  dismissing  an  action  for  want  of  jurisdiction  to  hear  and  determine  it  upon  its 
merits,  the  defendant  is  entitled  to  a  judgment  in  it  against  the  plaintiff,  for 
costs.* 

It  seems,  that  if  there  were  any  question  as  to  the  power  of  the  court  to  render  such 
a  judgment,  where  it  has  been  in  fact  entered  by  the  clerk,  the  proper  practice 
to  bring  up  the  question  would  be  by  an  appeal  from  the  judgment. 

Appeal  from  an  order  denying  a  motion  to  vacate  a  judgment. 

This  action  was  dismissed  on  the  ground  that  the  court  had  no 
jurisdiction  to  entertain  it,  by  reason  of  the  non-residence  of  the 
plaintiff.  The  defendant  entered  judgment  for  costs,  which  the 
plaintiff  moved  to  vacate ;  the  motion  being  denied,  he  appealed 
to  the  general  term. 

BY  THE  COURT. — BOSWORTH,  Ch.  J. — The  complaint  does  not 
state  where  the  plaintiff  resides,  and  of  course  does  not  show 
that  he  is  not  a  resident  of  the  State.  It  does  not  appear,  there- 
fore, on  the  face  of  the  complaint,  "  that  the  court  has  no  juris- 
diction of  the  subject  of  the  action."  The  defendants  could  not 
demur  to  the  complaint  on  the  ground  that  the  court  had  no 
jurisdiction  of  the  action.  (Code,  §  144,  subd.  1,  and  §  427.) 

If  the  defendants  had  alleged,  in  their  answer,  that  lie  did  not 
reside  in  the  State,  that  allegation  would  have  been  put  at  issue 
by  section  168  of  the  Code. 

The  place  of  residence  of  a  party,  in  many  cases,  is  one  diffi- 
cult to  be  determined.  (1  Bosw.,  673.) 

Had  such  an  issue  been  made  by  the  pleadings,  and  the  proofs 

*  The  contrary  is  held  in  the  New  York  Common  Pleas.  Harriott  a.  The  New 
Jersey  Railroad  Company.  Ante,  284. 
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been  such  that  it  must  have  been  determined  upon  conflicting 
evidence,  it  might  have  been  necessary  to  take  evidence  as  to 
all  the  issues,  and  to  instruct  the  jury  that  if  they  found  the 
plaintiff  was  not  a  resident  at  the  time  of  suit  brought,  they  must 
render  their  verdict  for  the  defendants  for  that  cause  alone. 
And  if  they  found  he  was  a  resident,  then  to  dispose  of  the  cause 
upon  its  merits,  under  the  instructions  given  to  them  relating  to 
the  other  matters  in  issue. 

If  the  instructions  of  the  court  upon  the  law  applicable  to  the 
issue  of  residence  should  be  deemed  erroneous,  and  be  excepted 
to,  or  if  a  verdict,  on  that  issue,  in  favor  of  the  defendants,  was 
thought  to  be  against  evidence,  the  plaintiff  would  have  a  right 
to  be  heard  at  special  term  on  these  questions ;  and  if  the  decision 
there  was  adverse,  then  on  appeal,  at  the  general  term ;  and 
again,  in  the  Court  of  Appeals  upon  the  questions  of  law  raised 
by  the  exceptions. 

The  defendants  cannot  avoid  being  made  parties  to  an  action  in 
which  this  question  may  arise ;  and,  if  it  does,  cannot  avoid  litigat- 
ing it  until  it  is  determined  by  a  final  determination  of  the  action. 

The  plaintiff  may,  and  has  brought  them  before  the  court,  and 
subjected  them  to  the  necessity  of  being  parties  to  such  a  litiga- 
tion, by  making  them  defendants  in  an  action  which  he  has 
commenced  as  plaintiff. 

It  is  just  that  the  defendants  should  have  the  costs  of  such  an 
action,  if  it  is  determined  in  their  favor ;  when  they  are  compelled 
to  litigate  the  jurisdictional  competency  of  the  court  to  take  cog- 
nizance of  the  action,  and  succeed  on  that  question,  they  should 
have  the  costs  of  the  proceedings  in  which  it  arises  and  by 
which  it  is  determined. 

The  Code  is  peremptory,  that  in  all  actions  to  recover  money, 
"  costs  shall  be  allowed  to  the  defendant,"  "  unless  the  plaintiff 
be  entitled  to  costs  therein."  (Code,  §  305.) 

The  plaintiff  has  failed  to  recover  any  thing,  and  is  not  en- 
titled to  costs.  The  Code  has  made  no  exception  to  the  uncon- 
ditional provision,  that  in  such  cases  costs  shall  be  allowed  to 
the  defendant. 

The  plaintiff  contends  that  when  an  action  is  dismissed  for 
want  of  jurisdiction  to  hear  it  and  decide  it  on  its  merits,  the 
defendant  cannot  have  the  costs  of  such  action. 

This  question  is  fully  considered  in  Hunt  a.  Inhabitants  of 
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Hanover  (8  Mete.,  34:3),  under  a  statute  substantially  the  same 
as  the  Code  of  this  State. 

The  court  decided  that  in  such  a  case  the  defendant  is  entitled 
to  judgment  for  costs.  In  their  opinion,  they  observe  that  a 
court  in  which  an  action  is  made  returnable,  has,  for  some  pur- 
poses, a  jurisdiction  of  the  case.  "  It  must,  necessarily,  entertain, 
jurisdiction  so  far  as  to  hear  and  determine  the  question  of  juris- 
diction generally.  The  parties  may  appear  for  this  purpose; 
they  are  entitled  to  be  heard,  and  may  demand  an  adjudication." 
"The  action  is,  therefore,  upon  its  entry,  pending  in  court." 
"  There  are,  therefore,  two  adverse  parties  present,  and  when  the 
result  is  that  the  motion  of  the  defendant  to  dismiss  the  action 
prevails,  the  defendant  is  the  prevailing  party,  and,  as  such,  is 
entitled  to  judgment  for  his  costs."  (7J.,  347.) 

"  If  costs  are  allowed  at  all  in  such  cases,  it  is  under  the  gen^ 
eral  provision  that  costs  shall  be  allowed  to  the  prevailing  party 
in  actions  at  law.  If  they  are  refused,  it  is  not  because  the  court 
has  any  discretion  to  allow  costs,  but  because  the  court  has  not 
the  power  to  allow  costs,  by  reason  of  their  having  no  jurisdic- 
tion of  the  cases  and  of  the  parties. 

"  If  the  want  of  jurisdiction  deprives  the  court  of  the  power 
to  award  costs  to  the  defendant  in  one  case,  it  does  in  all  cases 
obnoxious  to  the  like  objection.  It  is  the  fact  of  the  want  of 
jurisdiction  that  deprives  the  court  of  the  authority  to  award  costs, 
and  not  the  difficulty  or  the  facility  with  which  the  court  arrives 
at  the  conclusion  that  the  case  is  not  within  their  jurisdiction." 
(11).,  346.) 

The  court  then  discuss  the  question,  "  whether  the  want  of  that 
jurisdiction  of  the  action  which  is  necessary  to  hear  and  deter- 
mine it  upon  its  merits,  also  operates  to  oust  the  court  of 
authority  to  award  the  prevailing  party  his  costs?" 

It  reached  the  conclusion  already  stated.  The  rule  established 
as  the  correct  interpretation  of  the  statute  there  under  considera- 
tion is,  in  our  opinion,  conformable  to  the  fair  meaning  and  im- 
port of  the  provisions  of  the  Code  relating  to  costs,  "  as  well  as 
entirely  reasonable  and  proper  in  itself." 

The  opinion  of  the  court  in  that  case  presents  views,  which,  in, 
our  judgment,  are  not  only  satisfactory,  but  are  conclusive,  that 
the  defendants  in  this  case  are  entitled  to  costs,  as  a  matter  of 
course. 
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The  order  appealed  from  should  be  affirmed. 

WOODRUFF,  J. — I  not  only  concur  fully  in  the  views  expressed 
by  Chief-justice  Bosworth,  but  I  deem  it  pertinent  to  add  further, 
that  the  ground  upon  which  it  is  urged  that  costs  cannot  be 
allowed  to  the  defendants,  is  not  that  it  is  not  eminently  just 
that  he  should  be  indemnified  for  the  expenses  to  which  he  has 
been  subjected,  but  that  the  court  having  no  jurisdiction,  have 
no  power  to  render  any  judgment,  and  therefore  no  power  to 
award  costs;  and  the  cases  cited,  so  far  as  they  sustain  any  such 
proposition,  rest  the  decision  upon  that  sole  ground.  Without 
pausing  to  consider  whether,  before  our  Code  of  Procedure,  it 
was  unqualifiedly  true  that,  when  an  action  was  terminated  in 
the  defendant's  favor  for  want  of  jurisdiction  of  the  action,  he 
could  not  recover  costs,  notwithstanding  the  court  had  jurisdic- 
tion of  the  subject  and  of  actions  of  that  nature,  the  sole  ground 
upon  which  the  argument  is  urged,  now  fails  entirely. 

Under  our  Code  of  Procedure  there  may  be  a  judgment,  in- 
deed in  some  cases  there  must  by  law  be  a  judgment,  even 
though  the  defendant  prevails  for  want  of  jurisdiction.  And 
the  example  stated  by  the  chief-justice  furnishes  the  illus- 
tration. 

Suppose  in  this  case  the  defendants  had  averred  in  their  an- 
swer, that  the  plaintiff  did  not  reside  in  this  State,  and  the 
action  had  been  brought  to  trial  upon  the  issue  joined  upon  that 
averment. 

Proofs  being  taken,  it  would  have  been  the  duty  of  the  court 
to  instruct  the  jury  that  if  they  should  find  the  averment  in  the 
answer  proved,  they  should  render  a  verdict  for  the  defendants. 
And  if  the  averment  was  proved,  such  would  have  been  the 
verdict. 

In  such  cases  the  statute  in  express  terms  directs,  that  "  un- 
less a  different  direction  be  given  by  the  court,  the  clerk  must 
enter  judgment  in  conformity  with  the  verdict"  (§  264),  and 
thereupon  section  311  becomes  distinctly  applicable.  "  The 
clerk  shall  insert  in  the  entry  of  judgment,  on  the  application  of 
the  prevailing  party,  the  sum  of  the  charges  for  costs,"  &c., 
allowed  by  the  chapter  concerning  costs. 

In  this  instance,  then,  it  is  plain  that  the  defendant  recovers 
his  costs,  and  his  judgment  therefor.  No  specific  order  or  direc- 
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tion  of  the  judge  is  necessary.  The  statute  awards  to  him  his 
costs. 

Again,  as  suggested  in  the  opinion  of  the  chief-justice,  it  can- 
not in  principle  make  any  difference  whether  the  cause  is  termi- 
nated in  favor  of  the  defendants  upon  a  formal  issue  made  by 
the  pleadings  tried  and  disposed  of  by  the  jury,  or  is  terminated 
on  the  trial  upon  the  objection  raised  and  determined  in  a  mode 
warranted  by  our  system  of  practice,  though  want  of  jurisdic- 
tion is  not  specially  pleaded. 

In  that  case,  a  judgment  is,  I  apprehend,  equally  warranted 
by  the  Code.  The  judgment  in  the  action  is  defined  to  be  "  the 
final  determination  of  the  rights  of  the  parties  in  the  action" 
(§245.) 

It  often  happens  that  the  merits  of  the  controversy  are  not 
finally  decided — as  when  a  complaint  is  demurred  to  for  some 
defect  apparent  on  its  face,  which  does  not  involve  the  merits — 
and  yet  the  final  determination  of  the  rights  of  the  parties  in 
the  action  is  a  judgment,  as  above  defined.  The  decision  on  a 
demurrer  to  a  complaint,  where  wrant  of  jurisdiction  appears  on 
its  face,  determines  the  rights  of  the  parties  in  that  action. 
Thereupon,  the  sections  279  and  280  become  expressly  applica- 
ble, and  their  terms  show  that  the  entry  of  such  determination 
is  the  judgment  in  the  cause,  thus :  "The  clerk  shall  keep  a 
book  fur  the  entry  of  judgments."  "  The  judgment  shall  be 
entered  in  the  judgment  book,  and  shall  specify  clearly  the  re- 
lief granted,  or  other  determination  of  the  action;"  and  section 
311  then,  as  before,  requires  the  clerk  to  insert  in  the  entry  on 
application  of  the  prevailing  party,  the  sum  of  the  charges  for 
costs,  &c. 

In  whatever  mode,  therefore,  the  action  is  finally  determined, 
that  determination  may  by  these  plain  provisions  be  made  the 
judgment  of  the  court,  and  all  provisions  of  the  Code  in  re- 
lation to  costs  entitle  the  prevailing  party  to  have  them  inserted 
therein. 

If  I  deemed  the  question  otherwise  doubtful,  I  should  still  be 
constrained  to  say  that  the  duty  of  the  clerk  is  plainly  pointed 
out  by  the  provisions  of  the  Code  above  referred  to,  and  that  he 
has  in  the  present  case  done  what  it  is  uniformly  proper  and 
regular  for  him  to  do.  He  has  made  his  entries  in  the  same 
manner,  and  in  all  respects  in  conformity  with  the  same  prac- 
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tice  which  is  proper  and  regular  in  all  cases  where  a  nonsuit 
or  order  dismissing  the  complaint  is  directed  on  the  trial.  He 
cannot  be  required,  nor  is  he  at  liberty  to  deliberate  upon  the 
question,  and  decide  whether  the  party  is  entitled  to  costs,  upon 
any  inquiry  into  the  reasons  or  grounds  which  induced  the  court 
to  order  such  nonsuit.  And  therefore,  in  my  judgment,  his  en- 
tries are  regular,  and  if  they  could  be  impeached  for  want  of 
power  in  the  court,  the  question  can  properly  be  reviewed  by 
an  appeal  from  the  judgment,  which  has  been  regularly  entered. 

For  these  additional  reasons,  therefore,  as  well  as  for  what 
seem  to  me  the  conclusive  reasons  assigned  by  the  chief-justice, 
the  order  appealed  from  should  be  affirmed. 

The  order  was  affirmed,  all  the  judges  concurring. 


VAROKA  a.  SOCARRAS. 

New  York  Common  Pleas;  Special  Term,  January,  1859. 
WITNESS. — EXAMINATION  OF  PARTY. 

The  testimony  of  a  party  must  be  controverted  or  impeached  in  the  same  manner 

as  that  of  any  other  witness. 
A  witness  cannot  be  impeached  in  respect  to  credibility  by  proof  of  any  single 

act  of  bad  conduct,  or  any  specific  wrong  transaction. 
It  is  in  the  discretion  of  the  court  to  interfere,  and  protect  the  witness  against 

any  inquiries  not  relevant  to  the  issues,  and  having  alone  such  an  object  in 

view. 

Motion  for  a  new  trial. 

The  action  was  brought  to  recover  back  a  sum  which  the 
plaintiff  had  overpaid  the  defendant  in  settlement  of  an  ac- 
count. 

On  the  trial  the  plaintiff  offered  himself  as  a  witness.  On 
the  cross-examination  it  was  proved  that  the  indebtedness  which 
plaintiff  had,  as  he  alleged,  overpaid,  arose  out  of  the  fact  that 
the  plaintiff  had  received  the  proceeds  of  certain  bills  of  ex- 
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change  belonging  to  the  defendant.  The  defendant  offered 
questions  for  the  purpose  of  proving  that  the  bills  were  delivered 
to  the  plaintiff  for  a  special  purpose,  and  that  they  were  fraudu- 
lently converted  and  misapplied  by  the  plaintiff.  These  ques- 
tions were  offered  with  a  view  to  impeach  the  witness's  credi- 
bility. They  were  objected  to  on  the  ground  that  the  defendant 
must  be  confined  to  proof  of  the  general  character  of  witness  as 
to  credibility,  &c.  The  objection  was  sustained.  The  plaintiff 
had  a  verdict ;  and  upon  a  case  embodying  this  and  other  ex- 
ceptions not  important  to  state,  the  defendant  moved  for  a 
new  trial. 

Mr.  Nash,  for  the  motion. 
F.  R.  Coudert,  opposed. 

HILTON,  J. — Upon  reflection,  and  an  examination  of  the  au- 
thorities, I  am  confirmed  in  the  opinion  expressed  on  the  trial, — 
that  a  witness  cannot,  upon  his  cross-examination,  or  otherwise, 
be  impeached  in  respect  to  his  credibility,  by  proof  of  any 
single  act  of  bad  conduct,  or  any  specific  transaction  which  was 
criminally  or  morally  wrong. 

And  it  is  in  the  discretion  of  the  court  to  interfere  and  protect 
the  witness  against  any  inquiries,  not  relevant  to  the  issues  to 
be  tried,  and  having  alone  such  an  object  or  purpose  in  view. 

The  rule,  briefly  stated,  seems  to  be,  that  the  credit  of  a 
witness  may  be  impeached :  1st.  By  showing,  on  cross-examina- 
tion, such  contradictions  or  improbabilities  in  his  evidence  as  to 
render  him  unworthy  of  belief.  2d.  Disproving  the  facts  as 
stated  by  him,  by  other  witnesses.  3d.  By  general  evidence 
affecting  his  character  and  credit  for  veracity ;  and,  4th.  By 
proof  of  his  having  made  statements  out  of  court  contrary  to 
the  evidence  given  by  him  at  the  trial.  (Butter's  N.  P.,  296  ; 
Peake's  Ev.,  140  ;  1  Macnalltfs  Ev.,  258  ;  1  StarUe>s  Ev.,  95, 
§  70  ;  1  Greenleafs  Ev.,  §§  461,  462  ;  4  Phillip's  Ev.  (C.  &  H., 
notes),  717,  note  364 ;  Jackson  a.  Lewis,  13  Johns.,  504 ;  South- 
ard a.  Rexford,  6  Cow.,  255  ;  The  People  a.  Hulse,  3  Hill,  309  ; 
Same  a.  Gay,  3  Seld.,  378  ;  Corning  a.  Corning,  2  II.,  97, 104 ; 
Newton  a.  Harris,  /&.,  345  ;  Commonwealth  a.  Moore,  3  Pick., 
194.) 

But  it  is  claimed  that  where  the  witness  is  a  party  to  the  ac- 
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tion,  greater  latitude  should  be  permitted  upon  his  cross-exami- 
nation than  in  cases  where  the  witness  has  no  interest  in  the 
controversy ;  and  that  the  court  should  not  interfere  where  a 
party  is  being  examined,  to  prevent  any  inquiry  which  may  tend 
to  show  him  guilty  of  specific  acts  of  immorality  or  bad  con- 
duct, so  as  to  render  him  in  some  degree  unworthy  of  credit, 
and  tend  to  create  in  the  minds  of  the  jury  a  doubt  as  to  the  truth 
of  his  statements. 

To  all  this,  it  is  a  sufficient  answer  to  say,  that  the  statute  has 
allowed  parties  to  be  witnesses,  and  their  testimony  must  be 
controverted  or  impeached  in  the  same  manner  as  other  wit- 
nesses ;  and  there  is  no  hardship  in  adhering  to  these  long- 
settled  rules,  applicable  alike  to  all  cases.  It  was  the  privilege 
of  the  defendant  to  be  himself  sworn,  and  he  might  have  con- 
tradicted any  of  the  facts  as  testified  to  by  the  plaintiff;  and 
because  he  chose  to  shrink  from  any  such  test,  was  no  reason  for 
permitting  him  to  put  improper  and  useless  questions  to  his 
adversary. 

As  to  the  inquiries  respecting  payments  made  by  the  defend- 
ant's son,  or  the  manner  in  which  the  son  kept  an  account  of 
the  notes  purchased  by  him  on  his  individual  account,  I  have, 
as  yet,  been  unable  to  see  their  relevancy  to  the  issues  which 
were  presented  at  the  trial  for  the  determination  of  the  jury ; 
or  how  any  answers  to  them  would  tend  to  show  whether  or  not 
the  defendant  received  from  the  plaintiff  certain  promissory 
notes,  the  proceeds  of  which  were  to  be  applied,  when  received 
by  the  defendant,  upon  an  indebtedness  of  the  plaintiff  to  him. 

This  was  the  material  issue  in  the  case,  and  if  found  adverse 
to  the  defendant,  the  plaintiff  would  undoubtedly  be  entitled  to 
recover  the  amount  received  by  the  defendant,  over  and  above 
the  indebtedness. 

The  questions,  I  still  think,  were  immaterial,  and  my  ruling 
upon  them  at  the  trial  appears  to  be  correct. 

The  remaining  exceptions,  which  are  to  the  admission  of  evi- 
dence, constitute  no  ground  for  granting  the  defendant's  motion 
for  a  new  trial.  The  testimony  was  relevant,  and  explanatory  of 
previous  evidence  in  the  case. 

Finally,  upon  a  careful  review  of  the  whole  case,  there  seems 
to  exist  no  reason  for  disturbing  the  finding  of  the  jury. 

Two  trials  have  been  already  had  between  the  parties,  and 
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each  has  resulted  in  a  verdict  for  the  plaintiff,  for  the  amount 
claimed  by  him. 

Under  such  circumstances  there  should  exist  something  more 
than  a  conflict  of  evidence  to  justify,  upon  a  motion  of  this 
kind,  an  inquiry  into  the  equities  of  a  claim,  upon  the  mere 
assertion  of  a  party  that  they  rest  with  him. 

Motion  for  a  new  trial  denied,  with  $10  costs. 


FAIKCHILD  a.  DUKAND. 

New  York  Superior  Court;  Special  Term,  April,  1859. 
REMOVAL  OF  CAUSES.* — PROCEEDINGS  AGAINST  JOINT  DEBTORS. 

Where  there  are  several  defendants,  real  parties  in  interest,  each  of  them  must  be 
a  resident  of  a  different  State  from  that  of  the  plaintiff,  to  entitle  a  defendant 
to  have  the  cause  removed  to  a  Federal  court. 

The  plaintiff,  a  resident  of  this  State,  sued  in  a  State  court  three  defendants,  of 
whom  one  was  also  a  resident  of  this  State,  and  the  other  two  were  residents 
of  other  States.  The  action  was  upon  a  joint  indebtedness,  and  upon  service  of 
summons  on  the  resident  defendant  alone,  the  plaintiff  obtained  judgment  against 
all,  and  afterwards  served  the  other  defendants  with  summons  to  show  cause 
why  they  should  not  be  bound  by  the  judgment. 

Held,  that  the  defendants  so  served  were  not  entitled  to  have  the  cause  re- 
moved into  a  Federal  court  on  ground  of  their  residence.  Such  proceeding  is 
not  a  new  action  against  only  the  defendants  so  served,  but  a  further  proceed- 
ing in  the  old  action. 

*  In  the  case  of  DISBROW  a.  DRIGGS  (New  York  Superior  Court;  Special  Term, 
September,  1858),  the  practice  respecting  the  removal  of  causes  from  State  to 
Federal  courts  was  discussed  on  an  application  made  in  that  cause  for  its  re- 
moval to  the  United  States  Circuit,  and  the  following  opinion  was  rendered  . 

HOFFMAN,  J. — 1.  The  agreement  of  the  plaintiff  and  his  attorney,  made  upon 
the  application  of  the  defendant,  as  well  as  his  attorney,  that  the  defendant  have 
further  time  to  answer,  there  being  no  notice  of  appearance  given,  nor  any  other 
step  taken  on  the  part  of  the  defendant,  is  not  the  entering  of  an  appearance, 
so  as  to  preclude  the  application  to  remove  the  cause  under  the  act  of  Congress. 
(5  Duer,  605  ;  3  76.,  686.) 

2.  It  is  settled  ia  our  State,  that  a  notice  of    retainer  given  by  an  attorney  for 
the  defendant  does  not  prevent  the  application  (cases  cited,  lit.) 
VOL.  VI 1 1.— 20 
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Application  to  remove  the  cause  to  the  Circuit  Court  of  the 
United  States. 

The  facts  are  stated  in  the  opinion. 

Mr.  Curtis^  for  the  motion. 
) 

Mr.  Nicholls,  opposed. 

HOFFMAN,  J. — The  defendants,  Charles  Durand,  George  Rice, 

3.  The  State  court  is  to  be  satisfied  of  two  things :  first,  the  alienage  or  citizen- 
ship iu   another  State  of  the  petitioner;  next,  that  the  sum  in  dispute  exceeds 
five  hundred  dollars.     It  is  true  that  the  language  appears  to  refer  to  the  latter 
fact  only,  but  the  true  interpretation  must  be,  that  both  facts,  the  establishment 
of  which  renders  it  the  duty  of  the  State  court  to  make  the  order,  are  to  be  made 
out  to  its  satisfaction. 

4.  The  mode  of  satisfying  the  court  is  not  prescribed  or  indicated.     As  to  the 
sum  in  dispute,  the  Court  of  Common  Pleas,  in  Kanouse  a.  Martin,  received  an 
affidavit  of  the  plaintiff  as  to  what  was  demanded,  and  Chief-justice  Bronson  ap- 
proved of  the  course,  and  adopted  the  conclusion.     But  the  court  in  that  case 
permitted  the  declaration  to  be  amended  after  a  petition  to  remove  had  been 
presented,  reducing  the  damages  below  $500,  and  this  was  held  by  the  Supreme 
Court  of  the  United  States  to  be  error.     (15  How.  (U.  S.)  R.,  257,  1853.) 

A  similar  course  had  been  taken  in  a  case  in  Massachusetts,  to  that  pursued 
in  Kanouse  a.  Martin,  in  New  York.  (Ladd  a.  Tudor,  3  Min.  &  W.,  328,  1847.) 
Whether  it  would  be  justified  under  the  decision  in  15  Howard,  may  admit  of 
doubt.  The  rule  then  is  settled,  that  the  demand  of  the  plaintiff  iu  his  declara- 
tion decides  the  sum  in  dispute. 

But  in  cases  where  this  test  is  not  applicable,  the  mode  of  satisfying  the  court 
must  be  open  to  its  own  course  of  proceeding  in  ascertaining  facts.  No  doubt 
the  ordinary  and  general  mode  would  be  by  affidavits.  Under  our  system,  a 
reference  could  be  had,  I  think,  in  a  proper  case  of  difficulty,  under  section  271 
of  the  Code. 

5.  These  observations   apply  equally  to  the  other  fact  to  be  made  out,  viz., 
citizenship  or  alienage.     In  the  case  of  Ladd  a.  Tudor,  before  cited,  the  learned 
judge  noticed  the  sworn  petition  as  the  first  piece  of  testimony  of  a  residence  in 
New  Hampshire  ;  next,  that  the  plaintiff  had  in  his  writ  described  the  defendant 
only  as  commorant  in  Massachusetts ;  and  lastly,  observed  that  the  plaintiff  had 
not  denied  the  allegation  of  the  petition  in  any  affidavit.     I  do  not  doubt,  that 
the  fact  of  citizenship  is  a  fact  which  may  be  traversed,  and  if  traversed,  is  to 
be  inquired  into  and  passed  upon  by  the  court,  in  one  or  other  of  its  methods  of 
ascertaining  facts. 

6.  These   and  other  considerations  have  led  to  the  adoption  of  the  rule  in 
this  court,  not  to  grant  an  order  of  removal  without  notice,  or  on  order  to  show 
cause. 

In  the  present  case,  I  am  satisfied,  upon  the  affidavits,  that  the  residence  and 
citizenship  of  the  defendant  elsewhere  are  made  out. 
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and  George  II.  Bartholomew  were  partners  under  the  firm-name 
of  Charles  Durand  &  Co.  They  gave  their  promissory  notes 
to  the  plaintiff,  on  which  the  action  was  brought.  The  sum- 
mons was  served  on  Bartholomew,  on  the  6th  of  June,  1856, 
and  on  the  23d  of  that  month,  copies  of  the  summons  were 
delivered  to  the  sheriff  of  the  county  of  New  York  to  be 
served  on  the  other  defendants,  but  they  could  not  be  served  on 
account  of  their  absence.  On  the  2d  of  July,  1856,  judgment 
was  entered  against  Bartholomew  for  wrant  of  an  answer,  a 
transcript  filed,  execution  issued  with  directions  to  levy  on  prop- 
erty of  the  defendants  held  jointly.  Bartholomew  was  a  resi- 
dent of  the  city  of  New  York  when  served,  and  is  now  a  resi- 
dent of  Westchester  county  in  this  State.  On  the  6th  of 
August,  1856,  a  summons  was  delivered  to  the  sheriff  for 
service,  requiring  the  other  defendants  to  show  cause  why  they 
should  not  be  bound  by  the  judgment.  This  could  not  be 
served.  On  the  5th  of  January,  1859,  a  similar  summons  was 
issued,  which  was  served  upon  the  defendant  Durand  on  the 
22d  of  April,  1859. 

The  defendant  Durand  now  presents  his  petition,  entitling  the 
action  as  against  himself  and  Rice  only,  to  have  the  action  re- 
moved, setting  forth  the  service  upon  him  of  the  summons  on 
the  22d  of  April ;  and  that  the  plaintiffs  are  inhabitants  of  the 
State  of  New  York,  and  of  the  southern  district  of  that  State, 
and  the  defendant  Rice  is  an  inhabitant  and  citizen  of  the  State 
of  Illinois,  and  resides  at  Chicago ;  and  he,  the  defendant  Du- 
rand, is  an  inhabitant  and  citizen  of  the  State  of  Connecticut, 
and  resides  at  New  Haven  in  that  State ;  that  the  matter  in 
dispute  exceeds  the  sum  of  $500,  &c.  He  enters  his  appear- 
ance, and  gives  his  bond  as  prescribed. 

The  rule  stated  by  the  plaintiff's  counsel  appears  to  be  fully 
settled  in  the  courts  of  the  United  States,  that  if  there  are  seve- 
ral defendants,  real  parties  in  interest,  each  of  them  must  be  a 
resident  of  a  different  State  from  that  of  the  residence  of  the 
plaintiff,  to  authorize  a  removal.  (Commercial  Bank  a.  Slocomb, 
14  Peters,  60 ;  Wilson  a.  Blodget,  4  McLean,  363  ;  Ward  a. 
Arredondo,  1  Paints  C.  C.  JR.,  410.)  Hence,  it  is  clear,  that 
if  the  cause  was  now  proceeding  against  all  the  defendants, 
without  any  judgment  against  Bartholomew,  it  could  not  be 
removed. 
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Section  375  of  the  Code  is,  u  that  when  a  judgment  shall  be 
recovered  against  one  or  more  of  several  persons  jointly  in- 
debted upon  a  contract,  by  proceeding  as  provided  in  section 
136,  those  who  were  not  originally  summoned  to  answer  the 
complaint,  may  be  summoned  to  show  cause  why  they  should 
not  be  bound  by  the  judgment,  in  the  same  manner  as  if  they 
had  been  originally  summoned. 

"  Section  136  directs,  that  if  the  action  be  against  defendants 
jointly  indebted  upon  contract,  the  plaintiff  may  proceed  against 
the  defendant  served  (unless  the  court  otherwise  direct) ;  and  if 
he  recovers  judgment,  it  may  be  entered  against  all  the  defend- 
ants thus  jointly  indebted,  so  far  only  as  that  it  may  be  enforced 
against  the  joint  property  of  all,  and  the  separate  property  of 
the  defendants  served,  and  if  they  are  subject  to  arrest,  against 
the  persons  of  the  defendants  served." 

Section  377  of  the  Code  prescribes  the  form  of  the  summons 
and  time  to  show  cause,  under  sections  375  and  376,  and  that 
it  is  to  be  served  in  the  like  manner  as  the  original  summons. 
Section  379  directs  that  the  party  summoned  may  answer,  deny- 
ing the  judgment,  or  setting  up  any  defence  which  may  have 
arisen  subsequently  ;  and  in  addition  thereto,  if  he  be  proceeded 
against  according  to  section  375,  he  may  make  the  same  defence 
which  he  might  originally  have  made  to  the  action,  except  the 
statute  of  limitations. 

The  case  of  Oakley  a.  Aspinwall  arose  under  the  joint  debtor 
act  of  1830,  and  was  first  before  the  Superior  Court  in  May, 
1848.  The  result  now  seems  to  be,  that  a  judgment  against  one 
of  two  joint  debtors,  the  other  not  being  served  with  process,  is 
no  evidence  of  the  liability  of  the  latter.  The  essential  nature 
of  the  demand  is  not  changed  by  such  a  judgment  as  against 
the  party  not  served.  (3  Kern.,  500.) 

Yet  Mr.  Justice  Bosworth  in  the  same  case,  Oakley  a.  Aspin- 
wall (1  Duer,  48),  pursues  a  line  of  reasoning  showing,  I  think, 
conclusively,  that  under  the  sections  of  the  Code  now  in  ques- 
tion, the  judgment  is  evidence  presumptive  at  least  of  the  lia- 
bility, although  every  defence  except  the  statute  of  limitations 
may  be  set  up  affirmatively  by  the  party  newly  brought  before 
the  court.  In  truth,  the  rule  as  expressed  by  Chief-justice 
Bronson  in  Bruen  a.  Bokee  (4  Den.,  56),  is  the  true  interpreta- 
tion of  these  provisions  :  "  The  plaintiff  may  sue  on  the  judg- 
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ment ;  and  if  the  defendant  who  was  not  brought  into  court  in 
the  first  action  (by  the  original  summons),  does  not,  in  pleading, 
deny  his  original  liability,  the  judgment  alone  will  be  sufficient 
evidence  to  entitle  the  plaintiff  to  a  verdict.  He  need  not 
prove  the  original  demand." 

Section  380  also  provides  that  subsequent  pleadings  and  pro- 
ceedings may  be  the  same  as  in  an  action  /  and  the  issues  may 
be  tried,  and  judgment  may  be  given,  in  the  same  manner 
as  in  an  action.  So  section  381  keeps  up  the  distinction,  by 
preserving  the  analogy  to  an  action. 

In  Sturgis  a.  Hocks  &  Titus  (Special  Term,  January,  24, 1854), 
when  a  newly  served  defendant  failed  to  appear,  the  judgment, 
approved  on  consultation,  was,  reciting  the  original  judgment, 
service  of  summons,  omission  to  appear,  and  adjudging  that 
Titus  was  bound  by  the  judgment  so  entered  in  the  same  man- 
ner as  if  he  had  been  originally  summoned. 

I  do  not  find  that  the  view  of  the  learned  judge  as  to  the 
Code  has  been  shaken  by  the  decision  in  Oakley  a.  Aspinwall, 
nor  any  thing  else  I  have  found. 

It  is  true  that  the  action  cannot  be  said  properly  to  have  been 
commenced  as  regards  the  other  defendants,  until  service  of  the 
summons  (§§  127,  139). 

But  the  theory  of  the  Code  then  appears  to  me  to  be  this : 
the  action  is  one  and  single  ;  the  judgment  on  service  upon  a 
joint  contractor  is  available  as  to  joint  property,  thus  far  affect- 
ing the  absent  debtor.  The  proceeding  under  chapter  11  of 
Title  12  is  a  proceeding  in  that  action,  not  a  new  action.  (See 
the  heading  of  Title  12.)  It  is  the  continuance  of  the  same 
identical  action,  by  means  of  provisions  for  bringing  in  at  a  sub- 
sequent period  other  of  the  defendants  to  that  action ;  Bartholo- 
mew remaining  upon  the  record  a  party  to  the  cause.  He  is  a 
citizen  and  resident  of  New  York ;  arid  as  the  objection  would 
be  fatal  to  the  removal  before  the  judgment,  it  must  be  equally 
so  now. 

There  is,  however,  great  force  in  the  argument,  that  the  action 
is  finally  at  an  end  as  to  Bartholomew  ;  even  the  right  of  appeal 
gone.  And  then  the  whole  cause  is  really  between  the  plain- 
tiffs and  these  defendants. 

But  suppose  the  judgment  was  shown  on  the  new  proceedings 
to  have  been  without  ground  of  fact  or  law,  is  it  clear  that  it 
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would  be  perfectly  operative  as  to  Bartholomew  ?  See  the  cases 
1  Hoff.  Pr.,  554,  and  note ;  and  Lingan  a.  Henderson  (JSlancTs 
£.,  254). 

The  result  of  my  examination  of  this  question  is,  that  the 
case  is  not  within  the  act  of  Congress,  and  the  application  must 
be  denied. 

Order  accordingly. 


LEAYY  a.  ROBERTO. 

New  York  Common  Pleas  ;  Special  Term,  December,  1858. 

Again,  Special  Term,  May,  1859. 
NEW  TRIAL. — CUMULATIVE  EVIDENCE. — CASE  ON  APPEAL. 

It  is  only  when  a  party  was  wholly  free  from  negligence  in  preparing  for  the 
trial,  that  he  is  entitled  to  a  new  trial  on  the  ground  of  newly  discovered 
evidence. 

If  newly  discovered  evidence  relates  to  any  fact  proved  or  controverted,  whether 
bearing  upon  the  issue  directly  or  collaterally,  it  is  cumulative,  and  not  ground 
of  new  trial. 

The  rules  governing  motions  for  new  trials  on  ground  of  newly  discovered  evi- 
dence should  be  strictly  applied  where  the  parties  have  been  examined  as 
witnesses  on  the  trial. 


"Where  an  issue  of  fact  is  had  by  the  court  without  a  jury,  and  a  decision  ren- 
dered thereupon,  notice  of  the  decision,  given  by  the  prevailing  party  before 
the  actual  entry  of  judgment  by  the  clerk,  is  not  notice  of  judgment  such  as  is 
necessary  to  limit  the  losing  party's  time  to  appeal. 

The  preparation  and  use  of  a  case,  on  motion  for  a  new  trial  on  ground  of  newly 
discovered  evidence,  does  not  preclude  the  party  from  submitting  a  new  and 
different  case  on  appeal  from  a  judgment  subsequently  entered,  after  denial  of 
his  motion. 

I.  December,  1858. — Motion  for  new  trial. 

The  object  of  the  action  was  to  recover  from  the  defendant 
the  value  of  certain  mantels  furnished  and  put  up  by  the  plain- 


NEW-YORK.  311 


Leavy  a.  Roberts. 


tiff  in  houses  owned  by  one  Cronk.  The  defence  was,  that  the 
mantels  were  not  furnished  for  the  defendant  at  his  request,  but 
were  furnished  and  put  up  for  and  at  request  of  Cronk.  On  the 
trial  the  plaintiff  prevailed.  On  ground  of  newly  discovered 
evidence,  the  defendant  now  moved  for  a  new  trial.  The  con- 
tents of  his  affidavit  are  sufficiently  stated  in  the  opinion. 

Cummins,  Alexander  &  Green,  for  the  motion. 
John  Graham,  opposed. 

BRADY,  J. — The  motion  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence  must  be  denied,  for  two  reasons, 
viz. : 

The  evidence  is  cumulative,  and  the  defendant  has  been 
guilty  of  a  want  of  diligence. 

The  question  presented  and  controverted  on  the  trial  was, 
whether  the  defendant  was  indebted  to  the  plaintiff  as  charged 
in  the  complaint,  upon  a  contract  made  between  him  and  the 
plaintiff.  The  defendant,  who  was  examined  on  his  own  be- 
half, after  the  examination  of  the  plaintiff,  denied  that  he  had 
contracted  as  charged.  The  plaintiff  then  offered  rebutting  tes- 
timony, which  being  corroborative  of  the  plaintiff's  statement, 
was  deemed  controlling  by  the  presiding  judge.  The  defend- 
ant, in  one  of  his  affidavits  used  on  this  motion,  states  that  he 
was  not  aware  of  the  nature  of  the  rebutting  testimony  at  the 
time  of  the  trial,  not  having  taken  any  pains  to  inform  him- 
self— not  imagining  the  possibility  of  such  erroneous  testimony 
on  the  part  of  the  plaintiff  and  the  witness  Cronk;  and,  upon 
the  allegation  of  a  discovery  of  evidence  bearing  upon  the 
question  involved,  asks  a  new  trial.  One  of  the  witnesses,  whose 
evidence  is  said  to  have  been  discovered,  is  the  son  of  the  de- 
fendant. Another  witness,  J.  M.  Grenell,  was  in  court  during 
the  trial,  attending  there  in  behalf  of  the  plaintiff;  and  the 
third,  Buckbee,  reveals  certain  acts  and  declarations  by  the 
plaintiff  inconsistent  with  the  claim  made  against  the  defend- 
ant. It  also  appears  that  Grenell  was  known  to  the  parties  in 
connection  with  the  work  and  labor  done  by  the  plaintiff,  and 
that  the  evidence  of  the  defendant's  son  relates  to  an  interview 
between  the  plaintiff  and  defendant,  in  which  the  plaintiff  com- 
mitted acts  and  made  declarations  inconsistent  with  the  claim 
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made  against  the  defendant.  It  would  seem,  in  reference 
to  Grenell  and  the  defendant's  son,  that  the  defendant  was 
guilty  of  negligence  in  not  procuring  their  testimony,  or  in  not 
making  any  efforts  to  ascertain  what  either  of  them  knew  of  the 
controversy,  and  the  truth  of  defendant's  statement ;  that  he  had 
not  taken  "  any  pains"  to  inform  himself,  is  shown  without  the 
admission  which  he  makes.  That  he  was  not  diligent  in  pre- 
paring his  defence,  is  very  clear ;  and  this  alone  excludes  him 
from  any  consideration  on  a  motion  of  this  kind.  It  would  be 
establishing  a  grievous  precedent,  and  one  of  great  public  in- 
convenience, to  interpose  in  any  other  case  than  one  of  indis- 
pensable necessity,  and  wholly  free  from  negligence.  (Per  Chan- 
cellor Kent,  Floyd  a.  Jayne,  6  Johns.  Ch.  7?.,  482.)  There  is, 
however,  still  another  reason  why  the  motion  should  not  be 
granted,  as"  before  suggested.  The  testimony  discovered  is 
cumulative.  It  is  said  by  MARCY,  J.,  in  Guyot  a.  Butts  (4  Wend., 
579),  that  the  kind  and  character  of  the  facts  make  the  distinc- 
tion between  what  is  cumulative  evidence  and  what  is  not ;  and 
that  the  facts  may  tend  to  prove  the  same  proposition,  and  yet 
be  so  dissimilar  in  kind  as  to  afford  no  pretence  for  saying  they 
are  cumulative. 

It  does  not  appear  distinctly  by  any  adjudication  in  this 
State,  what  is  meant  by  cumulative  evidence  in  its  bearing  upon 
motions  of  this  kind ;  and  it  is  difficult,  perhaps,  to  determine 
what  is  cumulative,  and  what  is  not,  by  any  general  definition. 
A  series  of  facts  may  be  established,  all  tending  to  prove  a 
claim  or  defence  ;  and  yet  a  fact  not  proved,  having  the  same 
effect,  may  be  discovered  after  the  trial :  the  evidence  in  the 
latter  case  may  be  said  to  be  cumulative,  so  far  as  it  relates  to 
the  main  fact  or  facts  in  issue,  but  it  clearly  is  not  as  to  the 
subject  it  embraces.  It  is  evidence  of  a  fact  not  proved,  and 
therefore  not  controverted.  And  this,  I  think,  is  what  Judge 
Harcy  suggests  in  the  quotation  above.  If  the  evidence  be 
cumulative  because  it  relates  to  the  issue,  or  one  of  the  issues 
about  which  any  proof  has  been  given,  then  a  new  trial  upon 
newly  discovered  evidence  would  be  an  impossibility  ;  but  if  the 
rule  be,  that  newly  discovered  evidence  of  some  material  fact 
relevant  to  the  issue,  and  which  was  not  proved  or  controverted 
on  the  trial,  is  not  cumulative,  then  there  may  be  many  cases 
in  which  a  new  trial  would  be  matter  of  justice.  This  I  un- 
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derstand  to  be  the  guide  in  questions  of  this  kind.  If,  there- 
fore, new  evidence  relates  to  any  fact  proved,  whether  bear- 
ing upon  the  issue  directly  or  collaterally,  it  is  cumulative  ; 
and  such  I  understand  to  be  the  character  of  the  new  evidence 
disclosed  on  this  motion.  The  plaintiff,  by  his  statement  on  the 
trial,  was  shown  to  have  committed  acts  and  made  declarations 
inconsistent  with  the  alleged  contract  between  himself  and  the 
defendant,  and  which,  if  unexplained  or  uncontroverted,  would 
perhaps  be  sufficient  to  prevent  its  recovery.  The  evidence 
discovered  is  of  the  same  complexion.  It  affects  the  validity  of 
the  plaintiff's  claim,  so  far  as  it  proves  conduct  at  variance  with 
the  claim  set  up  here,  and  nothing  more.  (See  the  case  of  The 
People  a.  The  Superior  Court,  10  Wend.,  286.)  There  are  cases 
in  which  a  contrary  rule  has  been  applied ;  but  they  were  ex- 
ceptions to  the  general  maxim,  and  distinguished  by  very  pecu- 
liar circumstances,  calling  for  the  exercise  of  a  very  liberal 
discretion.  This  is  not  one  of  those  cases.  There  are,  it  is  true, 
conflicting  elements  here,  and  perhaps  the  statements  of  the 
parties  are  irreconcilable  ;  but  these  features  are  common  to  the 
great  majority  of  cases,  and  more  particularly  since  the  law  of 
the  land  has  given  to  the  parties  the  right  to  be  examined  on 
their  own  behalf.  In  cases  where  they  are  examined,  the  rules 
which  govern  motions  for  a  new  trial,  on  the  ground  of  newly 
discovered  evidence,  should  be  applied  strictly,  in  my  opinion. 
Motion  denied,  with  $10  costs. 

On  appeal  to  the  general  term  this  decision  was  affirmed, 
February,  1859. 

II.  May,  1859. — Settlement  of  case. 

On  making  the  motion  for  a  new  trial  above  stated,  the  de- 
fendant, before  judgment  was  perfected,  had  obtained  and  served 
an  order  staying  plaintiff's  proceedings  pending  the  motion.  His 
motion  for  a  new  trial  was  made  on  affidavits,  and  a  case  pre- 
pared for  the  motion. 

The  motion  having  been  finally  denied,  the  plaintiff  pro- 
ceeded to  perfect  his  judgment,  and  thereupon  the  defendant 
appealed  from  the  judgment,  and  served  a  new  case.  The 
plaintiff  served  amendments  proposing  to  strike  out  this  second 
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case,  and  substitute  the  case  which  had  been  served  as  the  basis 
of  the  motion  for  a  new  trial. 

The  defendant  now  noticed  the  case  for  settlement,  and  asking 
that  the  proposed  amendments  be  disallowed. 

John  Graham,  in  support  of  the  proposed  amendment,  urged 
that  the  new  case  contained  numerous  departures  from  the  former 
one,  and  that  inasmuch  as  judgment  was  ordered  in  December, 
1857,  and  as  notice  in  writing  of  the  decision,  with  a  copy  of 
the  same,  had  then  been  served  on  the  defendant,  he  was  bound 
to  have  served  his  exceptions  within  ten  days  of  that  time. 

Cummins,  Alexander  &  Green,  opposed. — I.  The  practice  is 
not  changed  since  the  Code,  as  to  making  case  on  which  to  move 
for  new  trial  on  ground  of  surprise,  &c.  (Jones  a.  Edgerton, 
MS.,  N.  Y.  Superior  Court,  July  17, 1858,  Bos  worth,  J.;  Code, 
§  469.) 

II.  Before  the  Code  it  was  necessary  that  the  case  should  show 
what  transpired  on  the  trial.     (7  Wend.,  331.) 

III.  Under  the  present  rules  the  case  on  appeal  must  contain 
more  than  this.     (See  Rules,  No.  43,  1858  ;  II.,  No.  29,  1856.) 

IY.  Before  the  Code  and  present  practice,  all  the  case  need 
contain  was  what  transpired  on  the  trial.  Every  thing  else  was 
in  the  record. 

V.  The  only  alterations  made  from  the  case  used  on  the  mo- 
tion, are  1.  The  insertion  of  the  cross-examination  of  the  plain- 
tiff; and  2.  The  insertion  of  such  matters  as  are  required  by  the 
rules  of  court,  but  which  were  not  necessary  on  the  motion, 
or  had  not  then  occurred.  The  case  there  used  did  not  contain 
the  motion  to  dismiss  the  complaint,  and  the  exception  which 
was  taken.  This  was  not  deemed  necessary  for  the  purposes  of 
the  motion,  but  is  necessary  for  the  appeal. 

BRADY,  J. — The  appeal  provided  for  by  section  348  of  the 
Code,  is  from  the  judgment  entered  on  the  direction  of  a  single 
judge,  and  upon  such  an  appeal  security  must  be  given,  if  a 
stay  is  desired.  The  decision  of  the  single  judge  is  not  the 
entry  of  the  judgment ;  that  proceeding  must  be  done  by  the 
clerk.  (Schenectady  and  Saratoga  Plank  Road  Company  a. 
Thatcher,  6  How.  Pr.  E.,  226.) 
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Until  the  judgment  is  entered,  the  amount  of  security  cannot 
be  known,  and  until  the  decision  is  rendered,  the  costs  cannot 
be  adjusted ;  where  the  action  is  for  the  recovery  of  money, 
and  a  stay  is  desired,  security  must  be  given  on  the  appeal  for 
the  judgment  entered,  which  includes  the  costs.  There  must  be 
an  entry  in  the  judgment-book  which  shall  specify  the  relief 
granted,  or  other  determination  of  the  action.  (Code,  §  280.) 
It  is  notice  of  this  judgment  so  entered  which  is  contemplated 
by  section  268  of  the  Code,  providing  for  the  making  of  a  case 
within  ten  days  thereafter.  (Watson  a.  Scriven  et  al.,  7  How. 
Pr.  R.,  9 ;  Johnson  a.  Whitlock,  3  Kern.,  316 ;  Hunt  a.  Bloomer, 

II.,    34:.) 

In  this  case  there  was  no  notice  served  of  the  entry  of  judgment 
until  the  16th  day  of  February,  1859,  and  the  defendant's  case 
was  served  within  ten  days  thereafter.  The  plaintiff's  proceed- 
ings being  stayed  on  the  motion  for  a  new  trial,  on  the  ground 
of  newly  discovered  evidence,  he  could  not  and  did  not  perfect 
his  judgment  until  that  time.  For  these  reasons,  I  think  the 
appeal  from  the  judgment  well  taken,  and  the  new  case  properly 
served.  It  is  said  that  the  defendants  having  already  submitted 
a  case,  and  that  case  having  been  settled,  they  are  concluded  by 
it,  and  cannot  ask  that  another  case  should  be  settled. 

The  difficulty  of  sustaining  this  view  arises  from  the  necessity 
of  preparing  a  case,  showing  what  transpired  on  the  trial,  when 
a  motion  is  to  be  made  for  a  new  trial  on  the  ground  of  newly 
discovered  evidence.  (Anonymous,  7  Wend.,  331.) 

It  is  not  necessary  in  such  a  case  to  file  the  exceptions  con- 
templated by  section  268  of  the  Code ;  and  when  the  motion  is 
made  before  judgment  is  entered,  there  would  exist  no  right  to 
file  such  exceptions.  When  the  motion  is  made  before  judg- 
ment, and  a  stay  is  ordered,  a  case  is  necessary  for  the  purposes 
of  the  motion,  and  I  see  no  way  of  avoiding  the  necessity  of 
preparing  a  case  after  judgment  entered,  in  order  to  conform  to 
the  Code,  to  the  rules  of  the  courts,  and  to  the  decisions  of  the 
Court  of  Appeals,  if  an  appeal  be  taken  from  the  judgment, 
and  a  review  is  desired  on  the  law  and  the  facts. 

The  defendant  is  entitled  to  the  relief  asked.  Order  to  be 
settled  on  two  days'  notice  by  either  party. 


V- 
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MOLONY  a.  DOWS. 
York  Common  Pleas  ;  Trial  Term,  March,  1859. 

JURISDICTION   OF  ACTION  FOR  PERSONAL  TORT. — LEGAL   HER- 

MENEUTICS. 

The  courts  of  one  State  or  country  have  no  jurisdiction  of  actions  between 
citizens  of  another  State,  for  damages  for  purely  personal  torts,  committed 
•within  the  jurisdiction  of  another  State. 

An  action  for  an  assault  or  false  imprisonment  is  maintainable  only  in  the  courts 
of  that  State  where  the  wrong  was  done. 

In  considering  the  authority  of  a  precedent  in  law,  if  a  point  is  essential  to  the 
decision  rendered,  it  will  be  presumed  that  it  was  duly  considered,  and  that  all 
that  could  be  urged  for  or  against  it  was  presented  to  the  court ;  but  if  it  ap- 
pears from  the  report  of  the  case  that  it  was  not  taken  or  inquired  into  at  all, 
there  is  no  ground  for  this  presumption,  and  the  authority  of  the  case  is  pro- 
portionately weakened.* 

Motion  to  dismiss  complaint. 

This  action  was  brought  to  recover  damages  for  injuries 
alleged  to  have  been  sustained  by  the  plaintiff  at  the  hands  of 
the  defendant  in  San  Francisco,  California,  during  the  time  that 
the  government  of  that  city  was  administered  by  what  is  known 
as  the  Vigilance  Committee. 

The  plaintiff's  complaint  stated  in  substance  that  defendant 
was  the  treasurer  of  the  San  Francisco  Vigilance  Committee, 
and,  in  conjunction  with  one  William  Coleman  and  forty  others, 
in  May,  1856,  at  the  city  of  San  Francisco,  of  which  place  plain- 
tiff had  always  been  a  good  and  peaceable  citizen,  formed  a 
body,  and,  in  defiance  of  the  legally  constituted  authorities, 
broke  open  the  jail  and  summarily  put  to  death  one  James  Casey 
and  one  Cora,  who  were  confined  awaiting  trial ;  that  in  order  to 
give  color  to  these  unlawful  acts,  they  styled  themselves  "  The 
Vigilance  Committee  of  California ;"  that  in  consequence  of 

*  Compare  New  York  and  New  Haven  Railroad  Company  a,  Schuyler,  Ante, 
239. 
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these  and  other  unlawful  acts,  Governor  Johnson,  of  California, 
issued  a  proclamation  calling  upon  the  citizens  generally  to 
enrol  in  the  militia  for  the  protection  of  the  State  ;  that  in  ac- 
cordance with  such  requisition  the  plaintiff  enlisted  in  the 
militia,  and  while  in  such  service  was  deputed  to  convey  certain 
arms,  which  had  been  furnished  to  the  State  by  General  "Wool, 
from  Benicia  to  San  Francisco:  that  while  conveying  these 

t  >j         o 

arms,  the  defendant  and  others  unlawfully  conspired  together 
and  seized  said  plaintiff  and  the  arms  which  were  on  board  the 
schooner,  in  San  Pablo  Bay,  going  to  San  Francisco  ;  that  the 
defendant  and  others  then  and  there  committed  violent  assaults 
upon  plaintiff,  seized  his  person,  and  kept  him  in  a  dungeon  for 
several  days,  concealing  his  person  from  the  United  States  Mar- 
shal, who  wished  to  obtain  it  by  means  of  a  writ  of  habeas 
corpus  j  that  in  the  month  of  September,  the  plaintiff  was  for- 
cibly abducted  and  placed  on  the  steamboat  for  New  York, 
despite  his  protestations  to  the  contrary,  and  told  never  to  re- 
turn upon  pain  of  death.  The  plaintiff  claimed  $100,000  as  his 
damages. 

The  answer  set  up  a  general  denial. 

Upon  the  trial  of  the  cause,  after  the  plaintiff  had  closed,  the 
defendant's  counsel  moved  for  a  dismissal  of  the  complaint. 

Charles  O"1  Conor,  James  W.  Gerard,  and  Larocques  &  Bar- 
low, for  the  motion. — I.  The  judicial  power  of  the  Supreme 
Court  and  the  other  courts  of  this  State,  is  described  in  our  con- 
stitution and  laws  as  the  "jurisdiction  in  law  and  equity."  (N. 
Y.  Const.,  art.  6,  §§  3,  5,  10,  14,  21,  25  ;  2  Rev.  Stats.,  1st  ed., 
196,  §  1 ;  173,  §  36  ;  Judiciary  Act,  Laws  of  1847,  323,  §  16  ; 
2  Rev.  Laws  of  1813,  Appendix,  arts.  Nos.  4  and  6.) 

II.  It  has  been  uniformly  held  that  the  meaning  of  such  gen- 
eral descriptive  terms  in  our  constitutions,  is  to  be  ascertained  by 
reference  to  their  import  in  the  English  judicial  system  prior  to 
the  Revolution.     In  this  State,  this  must  necessarily  be  the  rule  ; 
as  all  our  State  constitutions  have  declared  that  the  common  law 
and  colonial  acts,  not  inapplicable  to  our  new  form  of  govern- 
ment, which  formed  our  law  on  the  day  of  Lexington  (April  19, 
1775),  should  constitute  the  basis  of  our  jurisprudence,  subject 
only  to  alteration  by  the  Legislature.    (N.  Y.  Const.,  art.  1,  §  17.) 

III.  In  favor  of  trade  and  commerce,  the  handmaids  of  civil- 
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ization,  debitum  et  contractus  sunt  nullius  loci  was  early  re- 
ceived as  a  maxim.  It  is  now  an  established  rule  of  English 
and  American  law,  and  it  ought  to  be  universally  acknowl- 
edged. (Story's  Conflict  of  Laws,  3d  ed.,  §|  542-545  ;  Ward  a. 
Arredondo,  1  Hopk.,  223 ;  McNaghten's  Select  Cas.,  22,  note, 
74  Law  Lib.} 

IV.  Equity  jurisdiction  extends  only  to  matters  of  contract 
and  questions  of  property.     It  cannot  be  employed  to  procure 
reimbursement  for  the  losses  resulting  from  personal  torts.    Con- 
sequently, the  maxim  above  cited  in  the  third  point,  may  be  re- 
garded as  extending  the  power  of  the  court  to  every  cause  of 
action  in  equity,  wherever  arising,  except  in  cases  where  it  is 
repelled  by  some  positive  impediment  rendering  the  enforce- 
ment of  any  decree  wholly  impracticable,  as  in  De  Rivafinoli 
a.  Corsetti  (4  Paige,  270) ;  Lewis  a.  Darling  (16  Now.  ( U.  S.) 
.#.,  13). 

V.  The  jurisdiction  at  law  was  originally  confined  to  causes 
of  action  arising  within  the  realm,  as  the  issue  was  to  be  deter- 
mined by  a  jury  of  the  vicinage  where  the  fact  arose,  acting 
upon  their  own  knowledge.     (Gould's  Pleading,  ch.  3.  §103; 
Per  Marshall,  Ch.  J.,  Livingston  a.  Jefferson,  1  Brock.,  206, 
207 ;  Mr.  Hare's  note  to  Mostyn  a.  Fabrigas,  2d  Am.  ed.,  of 
Smith's  Lead.  Gas.,  vol.  1,  p.  485  ;  43  Law  Lib.) 

VI.  Jurisprudence  is  a  practical  and  progressive  science.     It 
keeps  pace  with  the  changing  condition  of  society.     Accord- 
ingly, we  find  that  as  personal  property  increased,  trade  became 
extended,  and  foreign  commerce  was  introduced,  the  maxim 
above   cited  in  point  third  was  by  degrees  brought  into  full 
operation  in  the  English  courts  of  common  law,  by  a  fictitious 
supposal  allowed  in  pleading  and  not  traversable.     The  plaintiff 
was  permitted  to  suggest  that  the  cause  of  action  arose  in  Eng- 
land ;  and,  so  far  as  related  to  the  right  of  trial  there,  the  de- 
fendant was  not  allowed  to  deny  the  suggestion.     A  similar  use 
of  fictions  was  common  in  the  English  law.     (Gould^s  Plead- 
ing, ch.  3,  §  103,  note  19,  2d  ed.) 

VII.  In  respect  to  controversies  not  arising  on  contract,  the 
jurisdiction  at  law  to  give  a  remedy  to  the  party  sustaining  an 
injury  in  another  State  or  country,  has  never  been  invested  with 
this  universality  ;  and,  consequently,  it  is  proper  to  look  into 
the  question  how  far  the  jurisdiction  has  been  extended  in  this 
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direction,  and  what  are  its  limitations.  In  proceeding  to  trace 
its  extension,  we  will  see  further  exhibited  the  progressive  char- 
acter of  our  jurisprudence  as  a  practical  science.  1.  Any  at- 
tempt to  exercise  extra-territorial  jurisdiction  in  real  actions, 
would  necessarily  have  been  futile.  Consequently,  no  such 
attempt  has  ever  been  made  ;  but  Lord  Mansfield,  always  eager 
ampliare  jurisdictionem,  held  that  a  personal  action  to  recover 
a  pecuniary  compensation,  as  damages,  for  an  injury  to  lands  in 
a  foreign  country,  was  maintainable.  But  this  decision  was 
overruled  ;  and  it  is  now  firmly  established  in  England  and  this 
country,  that  no  such  action  will  lie,  however  enormous  the  in- 
jury. And  it  makes  no  difference  that  the  refusal  to  take  cog- 
nizance may  leave  the  injured  party  wholly  without  redress,  and 
may  actually  convert  the  State  into  a  city  of  refuge  for  the 
wrong-doer.  (Doulson  a.  Mathews,  4  T.  7?.,  503  ;  1  Meto.  <& 
Perkins*  Dig.,  p.  66,  §  224  ;  Livingston  a.  Jefferson,  1  Brock., 
203  ;  Watts  a.  Kinney,  6  Hill,  87 ;  Mr.  Chitty's  note  to  3  Blackst. 
Com.,  294.)  Neither  can  a  court  of  equity  give  a  remedy. 
(Northern  Indiana  Railroad  Company  a.  Michigan  Central 
Railroad  Company,  15  How.  ( II.  S.)  R.,  242-244.)  All  courts 
are  governed  by  rules  of  law  settling  the  boundaries  of  their 
jurisdiction.  No  court  known  to  our  system  "  administers  jus- 
tice in  general."  (Per  MAULE,  J.,  in  De  Bode  a.  Regina,  13 
Ad.  &  Ell.,  N.  S.,  386,  note.)  2.  The  protection  of  trade  and 
commerce  has  induced  the  courts  of  common  law  to  remedy  by 
action  injuries  to  personal  property  committed  on  the  high  seas 
and  in  foreign  parts  ;  and  it  may  be  considered  that  in  general, 
such  an  action  will  be  allowed  in  the  courts  of  law,  even  where 
both  parties  are  strangers.  For  this  purpose,  the  fictitious  sup- 
posal  has  been  allowed  in  these  cases.  (Glen  a.  Hodges,  9  Johns., 
69  ;  M'Kenna  a.  Fisk,  1  How.  (U.  S.}  R.,  248,  249  ;  Mitchell  a. 
Harmony,  13  lb.,  137  ;  Percival  a.  Ilickey,  18  Johns.  R.,  258  ; 
Ruan  a.  Perry,  3  Cai.,  121  ;  Mason  et  al.  a.  The  Blaireau,  2 
Cranch,  264  ;  Hale,  &c.,  a.  Lawrence,  and  other  cases,  1  Zabr., 
248-266  ;  /£.,  714-751 ;  2  II.,  72-117  ;  see  107  ;  3  lb.,  9-28  ; 
590-616.  See  also  Hon.  II.  E.  Davies'  separate  report  of  Ameri- 
can Print  Works  a.  Lawrence.)  3.  As  it  respects  personal  torts 
committed  without  the  country,  the  fictitious  supposal  before 
alluded  to,  and  by  which  jurisdiction  is  gained,  as  it  were,  by 
stealth,  has  not  been  introduced,  or.  at  least,  has  found  reception 
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only  in  certain  classes  of  very  special  cases.  The  present  ac- 
tion cannot  be  ranged  under  any  of  these  classes,  (a)  Torts 
upon  the  high  seas  are  remediable  in  the  admiralty.  And, 
though  it  is  a  disputable  point,  we  might  concede  that,  in 
proper  cases,  the  common-law  courts  may  assume  concurrent, 
cognizance  of  them.  (Wilson  a.  Mackenzie,  7  Hill,  97  ;  Bene- 
dict's Adm.,  §§46,  126,  308.)  The  jurisdiction  in  these  cases 
is  yet  an  unsettled  question  between  the  admiralty  and  the 
common-law  courts.  It  is  unnecessary  to  touch  that  question 
in  this  case.  But,  as  we  shall  presently  show,  not  only  the 
court  of  admiralty,  but  the  common-law  court,  exercises  a 
discretion  whether  or  not  it  will  take  cognizance  of  personal 
torts  in  actions  between  strangers.  (5)  Torts  committed  upon 
the  person  or  personal  rights  of  one  of  our  own  citizens  in  a 
foreign  State  or  country,  should  be  remedied  by  all  means  in 
our  power.  Like  the  natural  right  of  self-defence  in  individuals, 
the  right  of  protecting  its  own  members  from  outrage  is  an  in- 
herent right  of  every  organized  community.  It  is  not  only  a 
right,  but  a  duty.  Consequently,  we  will  admit  that  under  its 
qualified  power  of  adapting  itself  to  the  due  administration  of 
justice,  the  common-law  court  may  extend  its  fictitious  supposal 
to  this  case.  (See  Mr.  Butler's  learned  note  to  Coke  on  Litt., 
291  #,  last  page  of  the  notes,  vol.  3.)  Whether  this  principle 
should  apply  as  between  the  States  of  this  Union,  so  as  to  war- 
rant a  New  York  court  in  taking  cognizance  of  an  action  for  an 
assault  committed  on  a  citizen  of  New  York  in  California,  by  a 
citizen  of  California,  is  a  very  delicate  question.  It  may  be 
greatly  doubted  whether  it  could  be  allowed.  The  United 
States  courts  in  California  afford  a  full  remedy,  (c)  One  other 
class  of  cases  deserves  notice.  Should  a  State  allow  to  a  stranger 
the  privilege  of  prosecuting  in  its  courts  for  a  personal  tort  com- 
mitted in  some  foreign  place,  not  within  the  territory  of  any 
regular  government  ?  We  do  not  admit,  but  for  the  purposes  of 
this  case  will  assume,  that  it  may  be  a  part  of  the  duty  which 
every  civilized  State  owes  to  the  general  society  of  mankind,  to 
allow  a  judicial  remedy  in  such  cases  against  an  aggressor  found 
within  its  territories,  when  no  redress  can  be  had  elsewhere,  and 
when  exercising  the  jurisdiction  would  not  involve  greater  pub- 
lic inconvenience.  Such  a  policy  might,  under  certain  circum- 
stances, allow  of  the  vindication  of  a  stranger's  wrongs  by  civil 
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action  here,  in  the  case  supposed,  against  one  of  our  own  citizens 
found  here.  (Rafael  a.  Verelst,  W.  Blacks.,  983-1056,  106T.) 
But  it  would  never  warrant  an  action  here  for  a  personal  tort 
committed  in  the  wilds  of  Africa,  on  a  foreigner,  by  a  subject 
or  citizen  of  a  civilized  State  permanently  dwelling  therein, 
and  easily  suable  in  its  courts,  though  such  wrongdoer  should 
happen  to  be  served  with  process  when  temporarily  here.  We 
insist,  therefore,  that  according  to  established  principles,  our 
common-law  courts  cannot  entertain  a  suit  to  redress  a  personal 
tort  suffered  by  a  citizen  or  subject  of  another  State  or  country 
within  its  territory,  at  the  hand  of  a  fellow-citizen  or  subject. 
And  if  such  a  jurisdiction  does  exist,  its  exercise  cannot  be 
claimed  ex  debito  justitice,  but  rests  in  sound  discretion.  (John- 
son a.  Dalton,  1  Cow.,  548  ;  Taylor  a.  Carryl,  20  How.  ( U.  S.) 
7?.,  611 ;  Gardner  a.  Thomas,  14  Johns..  136.)  Lord  Mansfield's 
opinion  in  the  great  case  of  Fabrigas  and  Mostyn,  which  has  been 
read  with  great  interest  by  every  lawyer,  might  give  rise  to  some 
misapprehension  on  this  subject  in  the  mind  of  a  casual  reader. 
But  it  does  not  militate  in  the  least  against  our  position ;  we  say 
that  English  courts  of  common  law  have  never  entertained  an 
action  for  a  personal  tort  committed  in  a  foreign  civilized  State 
on  a  citizen  or  subject  thereof.  Mostyn  a.  Fabrigas  (1  /Smith's 
Lead.  Cas.,  355,  356  ;  20  State  Tr.,  82)  was  a  suit  in  England, 
by  an  English  subject  against  an  English  governor,  for  personal 
injuries  committed  in  an  English  province.  It  may  have  been 
right ;  it  was  a  strong-handed  decision  of  Lord  Mansfield,  made 
in  1774.  In  point  of  jurisdiction  it  was  mainly  founded  upon 
a  peculiar  control  over  provincial  functionaries,  claimed  by  the 
court.  It  throws  no  light  upon  this  question.  There  are  many 
other  cases  like  Mostyn  a.  Fabrigas.  The  home  courts  seem  to 
have  justly  exercised  a  supervisory  jurisdiction  over  English 
officials,  acting  oppressively  in  English  colonies.  It  seems  to 
have  been  necessary  to  hold  them  amenable  to  civil  justice  in 
English  courts.  (Per  Powell,  J.,  6  Mod.,  195 ;  Lord  Bellamont's 
Case,  2  Salk.,  625  ;  Comyn  a.  Sabine,  Cowp.,  169  ;  Shelling  a. 
Farmer,  Strange,  646.)  There  can  be  little  doubt  that  those 
cases  went  upon  the  idea  that  no  justice  could  be  had  in  the 
colonies.  They  were  generally  against  the  viceroy.  These 
viceroys  claimed  immunity  from  coercion  by  legal  process. 
And,  in  a  great  degree,  they  had  that  immunity.  (Hill  a.  Ran- 
VOL.  VIIL— 21 
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dall,  3  Moore's  P.  C.  Cas.,  465.)  "We  have  assigned  another 
position  to  the  anomalous  case  of  Rafael  a.  Yerelst ;  but  it  is 
doubtful  whether  it  does  not  come  under  this  head.  Yerelst 
was  governor  of  an  English  factory  in  the  East  Indies,  and  his 
wrongful  acts  were  committed  by  him  officially  as  governor. 
Rafael  a.  Yerelst  (2  W.  Blacks.,  983,  1055, 1067)  was  trespass 
by  an  American  against  Yerelst,  president  of  Calcutta,  and 
chief  local  civil  officer  of  the  East  India  Company,  for  an  arrest 
and  false  imprisonment,  committed  within  the  territory  of  an 
independent  sovereign  prince  of  India.  The  action  was  sus- 
tained. The  point  of  jurisdiction  was  faintly  made  by  counsel, 
if  at  all ;  and  it  was  but  briefly  noticed  by  the  court  (p.  1058). 
A  writ  of  error  was  brought ;  but  what  became  of  it  does  not 
appear  in  the  reports  (2  TF".  Blacks.^  1067  ;  Cowp.,  425).  This  is 
the  only  English  decision  which  can  fairly  be  said  to  affirm  the 
jurisdiction.  It  was  made  in  the  year  1776  ;  and,  therefore,  it 
is  not  authority  in  this  State.  This  is  believed  to  be  the  only 
case  in  which  the  English  courts  have  ever  sustained  a  stranger's 
action  for  a  mere  personal  tort  committed  upon  him  in  his  own 
country.  Rafael  a.  Yerelst  is  also  subject  to  an  observation 
rendering  it  quite  inapplicable  to  the  general  question  now  be- 
fore the  court.  The  tort  was  committed  by  a  public  servant  of 
Great  Britain,  though  not  directly  commissioned  by  the  crown  ; 
and  there  was  no  legal  tribunal,  in  the  country  where  the  tort  was 
committed,  having  power  or  jurisdiction  to  redress  it.  Perhaps 
the  government  of  G-reat  Britain  was  bound  by  public  law  to  give 
a  remedy  against  its  own  official  for  any  act  of  cruel  oppression 
repugnant  to  natural  right,  and  otherwise  irremediable.  This 
view  of  the  case  would  place  it  on  essentially  the  same  ground 
as  Fabrigas  a.  Mostyn.  The  courts  of  England  also  exercised 
criminal  jurisdiction  over  government  officials  for  acts  of  op- 
pression in  the  colonies ;  and  there  seems  no  ground  of  policy 
to  make  a  distinction  against  their  civil  jurisdiction.  (Sir 
Thomas  Picton's  Case,  30  How.  State  Tr.,  226-957 ;  Macken- 
zie's Case,  5  Celebr.  Tr.,  115 ;  London  ed.,  825.)  The  notion 
that  mere  personal  torts  are  universally  transitory,  finds  no 
countenance  in  the  law.  The  only  opinion  of  Lord  .Mansfield 
bearing  upon  the  point,  is  adverse  to  it.  In  the  same  great  case 
of  Mostyn  a.  Fabrigas,  decided  in  1774,  he  says :  "  There  may 
be  some  cases  arising  abroad  which  may  not  be  fit  to  be  tried 
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here  ;  but  that  cannot  be  the  case  of  a  governor  injuring  a  man 
contrary  to  the  duty  of  his  office,  and  in  violation  of  the  trust 
reposed  in  him  by  the  king's  commission."  (1  Smith's  Lead. 
Cos.,  355.)  And  he  then  expresses  his  doubt  as  to  the  right  to 
import  all  private  personal  trespasses,  committed  on  foreigners 
abroad,  in  their  own  country.  He  says  :  "  If  two  persons  fight 
in  France,  and  both  happening  casually  to  be  here,  one  should 
bring  an  action  of  assault  against  the  other,  it  might  be  doubt- 
ful whether  such  an  action  could  be  maintained  here."  "  It 
might  perhaps  be  triable  only  where  both  parties  at  the  time 
were  subjects."  Our  venue  statutes  as  late  as  1830,  seem  to 
negative  the  idea  that  we  have  jurisdiction  of  foreign  assaults 
and  batteries,  &c. 

VIII.  If  this  court  has  no  jurisdiction  of  the  case,  or  is  bound 
in  the  exercise  of  a  sound  judicial  discretion  to  decline  it,  the 
plaintiff's  complaint  should  be  dismissed.     (Code,  §  148,  Yoor- 
hies'  5th  ed.,  p.  161,  and  note  on  p.  162  ;  14  Johns.,  137,  138  ; 
Dicas  a.  Brougham,  6  Car.  &  P.,  392,  393.) 

IX.  This  is  precisely  one  of  those  cases  in  which  the  courts 
of  this  State  ought  to  decline  jurisdiction.     1.  The  case  alleged 
is,  that  the  defendant,  conjointly  with  others,  formed  a  treasona- 
ble insurrection  against  the  authorities  and  government  of  the 
State  of  California ;  and,  as  a  part  of  their  hostilities,  assaulted 
and  imprisoned  the  plaintiff,  and  ultimately  expelled  him  from 
the  country.     (Exparte  Bollrnan,  4  Cranch,  126,  127,  133,  135  ; 
4  WendeIVs  Blackst.,  82,  §§  3,  4.)     2.  It  is  the  settled  policy  of 
'these  States  to  abstain  from  all  interference  with  such  distur- 
bances, arising  within  the  borders  of  a  foreign  country.     ~\Vre 
would  not  deliver  up  to  their  justice  defeated  rebels  seeking 
refuge  in  our  territory,  though  stained  with  a  thousand  crimes  ; 
neither  have  we  ever  tolerated   a  private   civil   action  against 
such  persons  for  redress  of  the  injuries  they  may  have  inflicted 
upon  the  persons  or  property  of  their  countrymen  during  the 
contest.     This  policy  will  never  be  departed  from,  although  it 
is  obvious  that  under  it  a  manifest  failure  of  justice  might  often 
occur.     (Bowyer's  Pub.  Law,  235.)     3.  Such  disturbances  may 
occur  in  the  States  of  this  Union.     It  is  said  the  reign  of  the 
first  and  second  Vigilance  Committees  at  San  Francisco,  in  1851 
and  1856,  were  of  this  character.     Shay's  rebellion  in  Massa- 
chusetts, and  Dorr's  in  Rhode  Island,  are  also  instances.    (Luther 
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a.  Borden,  7  How.  ( U.  S.)  R.,  1,  pp.  45,  50,  54,  55,  58,  62,  68, 
69,  71,  79,  81.)  4.  Even  in  States  of  this  Union  such  move- 
ments are  unlawful  rebellions  or  praiseworthy  revolutions,  ac- 
cording to  the  event.  The  judgment  of  the  prevailing  party, 
pronounced  by  its  judicial  tribunals,  determines  finally  and 
conclusively  the  lawfulness  or  unlawfulness  of  all  violence  ex- 
erted against  the  persons  or  property  of  the  citizen ;  and  with 
that  judgment  no  tribunal  of  a  sister  State  ought  to  interfere. 
(7  How.  ( U.  /&)  R.,  54,  55.)  5.  The  propriety  of  abstaining 
from  the  exercise  of  jurisdiction  in  such  cases  is  manifest.  It  is 
a  policy  far  more  imperative  in  the  case  of  a  sister  State  than  in 
reference  to  foreign  States.  We  do  not  owe  to  the  citizens  of  a 
sister  State  any  aid  against  or  protection  from  the  injustice,  real 
or  supposed,  of  their  own  laws,  or  against  inefficiency  or  par- 
tiality in  the  administration  thereof.  (Bowyer^s  Pub.  Laws, 
173 ;  Commonwealth  a.  Aves,  22  Pick.,  220  ;  Jack  a.  Martin, 
14  Wend.,  520.)  It  would  be  an  infraction  of  our  federal  com- 
pact to  attempt  such  a  thing.  Courts  of  equity,  in  mere  ques- 
tions of  property,  to  prevent  rapine  and  a  total  failure  of  justice, 
will  extend  its  remedial  processes  to  cases  properly  belonging  to 
foreign  tribunals.  (7  Paige,  241 ;  1  Barb.  Ch.  R.,  217 ;  6  Hill, 
88.)  But  the  jurisdiction  at  law  cannot  be  extended  by  the 
judges  on  such  grounds.  If  it  could,  that  ground  would  never 
exist  in  a  case  like  the  present.  California  may  demand,  and 
we  are  bound  to  deliver  to  her  for  punishment,  all  fugitives  from 
her  justice.  (Const.  U.  8.,  Art.  4,  §2.)  Inter-state  comity  is 
the  principle  which  binds  us  to  allow  the  citizens  of  a  sister 
State  to  resort  to  our  courts  of  justice  for  redress  of  injuries.  It 
would  be  a  violation  of  that  comity,  and  an  offence  against  the 
wishes  and  policy  of  a  sister  State,  to  allow  her  citizens  to  pros- 
ecute actions  here  against  their  fellow-citizens  for  acts  com- 
mitted within  her  borders,  for  which  she  denies  a  remedy. 
(Iloyt  a.  Thompson,  1  Seld.,  340.)  By  the  common  law,  which 
obtains  in  California,  the  civil  injury  to  individuals  resulting 
from  the  commission  of  a  treason  or  other  felony  against  the 
State,  is  merged  in  the  crime  until  the  public  offence  is  duly 
prosecuted.  This  rule  of  State  policy  would  be  broken  down  by 
allowing  the  injured  party  a  civil  remedy  in  our  courts.  (4  Wen- 
deWs  Blackst.,  p.  6,  note  5  ;  75.,  p.  363,  note  33 ;  Kogers  a.  Huie, 
1  Gal.  E.,  434,  435.) 
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Francis  B.  Cutting  and  George  Bowman,  opposed. — I.  The 
Court  of  Common  Pleas,  in  and  for  the  city  and  county  of  New 
York,  possesses  (subject  to  the  exceptions  and  limitations  pre- 
scribed by  statute)  jurisdiction  of  all  actions,  local  and  transi- 
tory, where  the  defendant  resides,  or  is  personally  served  with 
process,  within  the  city  and  county.  And  its  jurisdiction  is  as 
complete  as  that  of  the  Supreme  Court,  which  in  the  exercise  of 
its  jurisdiction  combines  the  powers  of  the  King's  Bench,  the 
Common  Pleas  (of  England),  and  the  Exchequer. 

II.  The  principle  recognized  and  adopted  by  the  law  of 
England  and  of  this  State,  is  to  afford  redress  in  their 
tribunals  in  all  cases  of  personal  actions,  whether  arising  ex  con- 
traGtu  or  ex  delicto.  1.  The  maxim  debitum  et  contractus  sunt 
nullius  loci  well  expresses  this  familiar  proposition  :  that  the 
courts  here  and  in  England  take  cognizance  of  all  debts,  and 
causes  of  action  arising  on  contracts  entered  into,  or  to  be 
performed  abroad.  (7  Coke,  3  a;  2  Instit.,  229,  331;  Story's 
Conf.  Laws,  §§  542-515.)  To  adjudicate  in  these  actions,  never- 
theless, involves  the  necessity  of  examining  and  deciding  upon 
the  laws  of  the  place  where  the  contracts  were  made.  2.  These 
courts  take  jurisdiction  of  all  controversies  concerning  contracts 
relating  to  lands,  although  such  lands  are  situated  in  foreign 
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countries,  and  will  decree  specific  performance,  &c.  It  is  true, 
they  will  not  entertain  actions  concerning  lands  which  proceed 
in  rem,  or  which  concern  the  title  or  possession,  because  this 
would  be  an  interference  with  the  claims  of  sovereignty  of  the 
country  in  which  the  lands  are  situated.  3.  These  courts  have 
always  taken  cognizance  of  actions  of  tort  for  injuries  to  per- 
sons or  to  personal  property,  even  in  favor  of  mere  strangers. 
(Corbett  a.  Barnes,  Cro.  Car.,  444;  Mostyn  a.  Fabrigas,  1  Cowp., 
180  ;  Eafael  a.  Verelst,  2  W.  Blacks.,  1055  ;  Comyn  a.  Sabine, 
Cowp.,  169  ;  Shelling  a.  Farmer,  Stra.,  646  ;  Lord  Bellamont's 
Case,  1  SalL,  625 ;  1  Smith's  Lead.  Gas.,  681 ;  Dinsmore  a.  Wilkes, 
12JIow.,  390 ;  S.  C.  7/6.,  89 ;  Mitchell  a.  Harmony,  13  How.,  115  ; 
McKenna  a.  Fisk,  1  How.  ( U.  S.)  It.,  241 ;  Shaver  a.  White, 
6  Mumf.,  110 ;  Watts  a.  Thomas,  2  Bibb.,  458  ;  Hutsonpillar 
a.  Hover,  12  Gratt.,  579.)  But  the  power  to  take  jurisdiction 
over  torts  committed  beyond  the  territory  of  the  State,  by  citi- 
zens of  other  States  upon  each  other,  is  not  an  open  question  in 
New  York.  (Smith  a.  Bull,  17  Wend.,  323  ;  Euan  a.  Perry,  3 
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Cai.,  121;  Percival  a.  Hickey,  18  Johns.,  258;  Johnson  a. 
Dalton,  1  Cow.,  543  ;  Wilson  a.  McKenzie,  7  Hill,  97  ;  Glen  a. 
Hodges,  9  Johns.,  57.) 

III.  The  action  clearly  lies  in  the  present  instance,  because 
one  of  the  wrongs  complained  of  was  the  forcible  expulsion  of 
the  plaintiff  from  the  State  of  California,  from  returning  to 
which  he  was  prohibited  by  the  defendant  and  his  confederates 
under  pain  of  death ;  and  being  prevented,  therefore,  from  per- 
sonally appearing  in  the  courts  of  California,  those  of  New 
York  ought  not  to  be  closed  against  him,  when  the  wrongdoer 
is  personally  found  within  their  jurisdiction. 

IV.  This   action   is  not   merged   in   or   suspended   by  any 
crime,  which  the  evidence  has  established  against  the  defend- 
ant.    1.  The  testimony  shows  that  he  was  guilty  of  a  misde- 
meanor merely,  and  not  of  a  felony.    2.  This  action  does  not  seek 
to  recover  back  property  feloniously  taken  or  obtained ;  but 
claims  redress  for  the  trespass  upon  the  person.     The  rule  of 
merger  never  applied  to  such  an  action.     The  common-law  rule 
of  merger  is  not  applicable  to,  and  has  not  been  recognized  by 
the  current  of  authorities  in  this  country.     (Boston  and  "Worces- 
ter Railroad  Company  a.  Dana,  1  Gray,  83  ;   4  Ohio,   377 ; 
6  B.  Mon.,  38  ;  3  Haw  fa,  251  ;  6  Rand.,  223  ;  3  Bland,  114 ; 
1  Miles,  312  ;  6  N.  Ilamp.,  454  ;  2  Root,  90  ;  1  Const.  JR.,  231  ; 
3  Iowa  R.,  327  ;  17  111.  R.,  413  ;  6  Tex.  R.,  6 ;  see  also  37  Eng. 
Law  &  Eq.  R.,  406.) 

DALY,  J. — The  short  period  that  has  elapsed  between  the 
close  of  the  argument  and  the  time  for  the  decision  of  this  mo- 
tion, has  barely  sufficed  to  enable  me  to  do  more  than  examine 
the  large  number  of  authorities  cited  in  the  course  of  it ;  and  in 
deciding  the  motion,  I  am  enabled  only  to  express  my  views  in 
a  very  general  way.  I  think  the  point  is  well  taken  that  an  ac- 
tion cannot  be  maintained  in  this  court,  or  in  any  court  of  this 
State,  to  recover  a  pecuniary  satisfaction  in  damages  for  a  wil- 
ful injury  to  the  person,  inflicted  in  another  State,  where,  at  the 
time  of  the  act,  both  the  wrongdoer  and  the  party  injured  were 
domiciled  in  that  State  as  resident  citizens.  It  is  a  general  prin- 
ciple of  the  law,  that  every  right  withheld  should  have  its 
remedy,  and  every  wrong  done  its  proper  redress ;  but  in  ap- 
plying this  broad  principle,  the  distinction  must  not  be  lost  sight 
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of,  between  those  actions  which  are  brought  for  the  purpose  of 
obtaining  that  to  which  the  plaintiff  has  a  right,  and  those  which 
partake  of  the  double  character  of  a  private  injury  and  a  public 
wrong. 

To  the  latter  class  belong  actions  for  violence  done  to  the  per- 
son, and  this  is  an  action  of  that  kind.  It  is  for  forcibly  seiz- 
ing the  person  of  the  plaintiff,  restraining  him  of  his  liberty, 
and  causing  him  to  be  transported  by  force  out  of  and  beyond 
the  limits  of  California, — an  act  intentionally  and  wilfully  done, 
and  therefore  falling  within  that  class  of  cases,  in  which,  from 
the  tendency  of  such  an  act  to  disturb  the  public  peace,  there  is 
both  a  crime  or  misdemeanor,  as  well  as  a  private  injury.  By 
the  law  of  this  State — and  I  must  presume,  until  the  contrary  is 
shown,  that  the  laws  of  California  are  the  same — such  an  act,  if 
it  had  occurred  here  would  subject  the  offender  to  fine  and  im- 
prisonment, as  well  as  to  a  civil  action  for  damages  at  the  suit 
of  the  injured  party,  in  which  action  the  jury  would  be  entitled 
to  take  into  consideration  the  effect  or  tendency  of  such  an  act 
to  disturb  the  public  peace  ;  and  in  view  of  its  public  tendency 
or  effect  they  would  have  the  right  to  go  beyond  what  might 
suffice  as  a  compensation  or  reparation  to  the  injured  party,  and 
enhance  the  damages  by  way  of  punishment  to  the  offender. 
This  right  on  the  part  of  a  jury  in  such  an  action  to  give  puni- 
tory  or  vindictive  damages  has  been  recognized  by  the  Court  of 
Appeals  in  the  late  case  of  Thompson  a.  Keareber  (7  Am.  Law 
Reg.,  50),  and  must  now  be  regarded  as  the  law  in  this  State. 
And  this  element — the  consideration  of  the  offence  offered  to 
the  peace  and  good  order  of  the  State,  as  a  ground  for  imposing 
enhanced  or  additional  damages  by  way  of  punishment — shows 
that  there  is  embraced  in  every  such  action,  not  only  reparation 
to  the  injured  individual,  but  also,  in  addition,  pecuniary  satis- 
faction, enforced  fur  the  general  welfare  and  benefit  of  the  com- 
munity or  State. 

By  the  comity  of  nations,  the  courts  of  all  civilized  coun- 
tries lend  their  aid,  as  a  general  rule,  to  enable  a  party  to 
obtain  that  to  which  he  has  a  right,  where,  from  the  nature  of 
the  subject-matter  and  the  position  of  the  parties,  it  is  in  their 
power  to  do  so  ;  but  it  does  not  follow  from  this  that  they  will 
undertake  to  redress  every  wrong  that  may  have  happened  in 
any  part  of  the  world,  because  the  parties,  plaintiff  or  defend- 
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ant,  may  afterwards  happen  to  be  within  their  jurisdiction, 
The  extent  to  which  they  will  go,  upon  the  principle  of  comity 
I  have  stated,  is,  I  think,  neither  doubtful  nor  uncertain,  but  very 
clearly  defined. 

In  view  of  the  intercommunication  between  the  people  of 
all  countries  that  springs  out  of  commerce,  and  the  multiplied 
relations  and  infinite  interests  to  which  it  gives  rise,  courts  of 
justice  have  recognized  and  acted  upon  the  maxim,  debitum  et 
contractus  suntnullius  loci;  for  debts  or  contracts  cannot  be  re- 
garded as  having  any  fixed  place  or  locality,  and  the  nature 
of  such  obligations  and  the  duty  of  enforcing  them,  where 
the  ability  exists,  is  and  ought  to  be  recognized  by  every 
tribunal. 

Hence,  contracts  wherever  made,  or  whoever  may  be  the  par- 
ties that  entered  into  them,  have  always  been  enforced  when 
jurisdiction  of  the  parties  is  obtained,  by  the  courts  of  this 
country  or  of  England ;  and  several  cases  in  this  country  au- 
thorize the  further  conclusion,  that  actions  to  recover  compensa- 
tion for  injury  done  to  personal  property  comes  within  the  reason 
of  the  rule  upon  which  this  comity  is  founded.  But  the  in- 
vasion of  the  personal  liberty  of  an  individual,  either  by  an 
assault  upon  his  person,  the  restraint  of  his  liberty,  or  any  other 
unlawful  employment  of  force  to  the  detriment  or  injury  of  his 
person,  stands  upon  a  very  different  footing ;  and  where  redress 
may  be  had  at  the  tribunal  of  the  State  or  country  where 
his  person  was  assaulted  or  his  liberty  was  invaded,  I  know 
nothing  in  the  principles  or  the  policy  of  the  law  authorizing 
other  tribunals  to  interfere  for  the  redress  of  such  an  in- 
jury, but  very  weighty  reasons  against  it.  "Without  suggest- 
ing other  considerations,  this  case  itself  affords  a  sufficient 
illustration. 

The  injury  here  complained  of  was  the  deliberate  act  of  an 
extensive  body  organized  in  the  city  of  San  Francisco  under  the 
name  of  a  Vigilance  Committee,  assuming  for  the  time  being  in 
that  city  the  functions  of  government,  acting  in  concert,  main- 
taining an  armed  force,  seizing  persons  accused  of  crimes  and 
publicly  putting  them  to  death.  And  the  question  involved  in 
such  a  movement  or  social  irruption,  so  public  in  its  object  and 
so  deliberate  in  its  action,  namely,  whether  it  was  an  unwarrant- 
able exercise  of  power  or  a  political  necessity,  is  more  appro- 
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priately  examined,  and  can  be  better  ascertained  within  the 
limits  of  the  State  where  it  occurred,  than  before  the  tribunals 
of  other  States  or  of  other  countries.  The  duty  of  any  govern- 
ment or  State  to  protect  the  person  of  the  citizen  against  unlawful 
violence,  and  to  enforce  his  right  to  reparation  from  the  wrong- 
doer who  lays  violent  hands  upon  him,  is  founded  upon  the 
principle  laid  down  by  Lord  Coke  in  Calvin's  case,  that  allegi- 
ance and  protection  are  reciprocal ;  and  hence,  as  between 
British  subjects,  wherever  throughout  the  British  dominions  the 
reciprocal  obligation  of  allegiance  and  protection  extends,  the 
courts  of  Westminster  Hall  have  entertained  jurisdiction  of  ac- 
tions for  injuries  to  the  person.  Within  this  class  are  the  many 
cases  cited  upon  the  argument,  in  which  the  governors  of  distant 
colonies,  or  official  persons,  have  been  held  to  answer  for  per- 
sonal torts. 

The  case  of  Rafael  a.  Yerelst  (2  W.  Blacks.,  1055)  forms  no 
exception  ;  for,  although  the  unlawful  seizure  of  the  plaintiff's 
person  in  that  case  was  in  the  province  of  Oude,  in  the  domin- 
ions of  Sujah  Dowlah,  an  independent  prince,  the  plaintiff's  im- 
prisonment was  continued  in  the  province  of  Bengal,  of  which 
the  defendant  wras  president.  The  British  courts,  moreover,  in 
recognition  of  the  duty  of  British  subjects  to  obey  the  laws,  will 
hold  them  amenable  for  injuries  done  within  the  British  domin- 
ions to  strangers  or  foreigners.  This  was  the  case  of  Rafael  in 
the  case  just  referred  to,  who  was  an  Armenian  merchant;  but 
it  is  more  strongly  illustrated  by  the  case  of  Tivelat  a.  Morri- 
son (Yelv.,  198),  in  which  a  merchant  of  Brabant,  trading  in 
England,  maintained  an  action  against  a  British  subject  fur 
calling  him  a  bankrupt  in  England ;  and  in  Pisani  a.  Lawson 
(9  J3ing,  N~.  C.,  90).  in  which  a  foreigner,  residing  and  living 
at  the  time  in  Constantinople,  maintained  an  action  in  the 
Common  Pleas  for  a  libel  published  concerning  him  in 
England. 

Resident  strangers  or  foreigners,  as  they  owe  obedience  to 
the  laws,  are  entitled  to  the  protection  of  the  laws ;  hence,  in 
English  courts,  actions  between  foreigners  for  injuries  to  person 
or  property  occurring  within  the  British  dominions  may  be 
maintained ;  but  this  is  the  limit,  and  I  think  no  case  will  be 
found  in  the  whole  course  of  English  jurisprudence  in  which  an 
action  for  an  injury  to  the  person,  inflicted  by  one  foreigner 
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upon  another  in  a  foreign  country,  was  ever  held  to  be  main- 
tainable in  an  English  court. 

The  only  thing  bearing  upon  the  subject  is  the  remark  of 
Lord  Mansfield  in  Mostyn  a.  Fabrigas  (1  Cowp.,  161),  in  which 
he  questions  the  existence  of  the  right.  The  absence  of  all 
authority  in  England  upon  such  a  point  is  almost  as  conclu- 
sive as  an  express  adjudication  denying  the  existence  of  such 
a  right. 

In  this  country,  and  especially  in  this  State,  actions  for  in- 
juries to  the  person  occurring  upon  the  high  seas,  even  as  be- 
tween foreigners,  have  been  allowed ;  but  in  the  leading  case, 
Gardener  a.  Thomas  (l^Johns.,  134),  the  distinction  is  taken  by 
the  court  that  the  injury  occurred  without  the  actual  or  exclusive 
territory  of  any  nation;  and  it  may  be  said,  in  consonance  with 
the  principles  here  recognized,  that  a  similar  rule  would  apply 
where  the  injury  is  done  in  a  country  or  place  where  there  is  no 
government  or  tribunal  to  afford  redress.  In  our  country,  the 
principle  of  the  reciprocal  duties  of  obedience  and  protection 
equally  applies.  The  citizen  owes  obedience  to  the  general 
government,  and  the  general  government  affords  him  protection 
as  far  as  its  constitutional  powrer  or  limit  extends.  Beyond  that, 
this  reciprocal  relation  subsists  between  him  and  the  govern- 
ment of  the  particular  State  of  which,  for  the  time  being,  he  is 
a  member,  which  in  that  respect  has  all  the  powers  and  attri- 
butes of  a  sovereign  State  ;  and  it  is  to  that  State  that  he  trusts 
chiefly  for  the  security  of  his  person,  through  the  operation  of 
the  laws  it  has  enacted  for  his  protection  and  benefit.  If  an 
assault  is  made  upon  his  person,  he  has  such  remedy  as  the  laws 
of  the  State  provide,  to  which,  for  the  time  being,  he  belonged, 
and  where  the  wrong  was  done  him  ;  and  as  the  act  is  not  only 
an  injury  to  him,  but  also  a  disturbance  of  the  peace  and  good 
order  of  the  people  of  that  State,  and  as  both  considerations 
enter  into  and  affect  the  civil  action  for  damages,  I  think  the 
action  maintainable  only  in  the  State  where  the  unlawful  act  was 
done. 

Two  cases  cited  upon  the  argument  are  not  reconcilable  with 
the  conclusion  here  arrived  at.  It  was  held  in  Walls  a.  Thomas 
(2  £ibb.,  458),  in  1802,  that  though  the  injury  was  inflicted  in 
the  territory  of  Indiana,  an  action  was  maintainable  in  the 
court  of  Kentucky ;  but  the  decision  was  put  upon  the  ground 
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that  the  point  was  decided  in  Mostyn  a.  Fabrigas  (1  Cowp.} — 
a  clear  misapprehension  on  the  part  of  the  court,  as  no  such 
point  arose  in  that  case,  or  was  passed  upon. 

In  Smith  a.  Bull  (17  Wend.,  322),  the  action  was  for  assault 
and  battery,  committed  in  Pennsylvania;  but  the  right  to  main- 
tain such  an  action  in  this  State  was  conceded  by  the  counsel 
for  the  plaintiff  in  error,  and  taken  for  granted  by  Mr.  Justice 
Cowen,  by  whom  the  opinion  of  the  court  was  delivered.  The 
question  considered  and  passed  upon  by  the  court  was,  whether 
the  statute,  which  declared  that  actions  for  injury  to  the  person 
should  be  tried  in  the  county  where  the  cause  of  action  arose, 
applied  to  the  Court  of  Common  Pleas,  where  this  action  was 
brought,  or  was  limited  to  the  Supreme  Court.  If  this  case  is 
to  be  considered  as  a  precedent,  and  binding  as  an  authority 
upon  the  point  not  taken  nor  inquired  into,  though  involved, 
then  it  would  be  controlling  upon  the  motion.  But  I  do  not 
think  that  it  is.  If  a  point  is  essential  to  the  decision  rendered, 
it  will  be  presumed  that  it  was  duly  considered,  and  that  all 
that  could  be  urged  for  or  against  it  wras  presented  to  the  court ; 
but  if  it  appears  from  the  report  of  the  case  that  it  was  not 
taken  or  inquired  into  at  all,  there  is  no  ground  for  this  presump- 
tion, and  the  authority  of  the  case  is  proportionately  weakened. 

The  learned  Dr.  Lieber,  in  his  work  on  Legal  Ilermeneutics, 
defines  a  precedent  in  law  to  be  a  decision  arrived  at  by  a  com- 
petent tribunal  after  a  patient  inquiry  into  all  points  bearing 
upon  the  subject  decided;  and  certainly  this  case  does  not  come 
up  to  such  a  definition  :  and  he  further  remarks — "  If  we  are 
convinced,  after  patient  inquiry,  wrhich  includes  a  thorough 
knowledge  of  the  subject-matter,  that  we  ought  in  justice  to 
deviate  from  the  former  decision,  we  do  wrong  to  perpetuate  it ;" 
that  "  the  most  eminent  jurists,  such  as  Lord  Mansfield,  have 
acted  upon  this  principle,  and  overruled  what  was  wrong,  though 
with  great  caution." 

After  two  days  spent  in  the  argument  of  this  question,  by 
most  able  counsel,  involving  the  examination  of  every  authority 
bearing  upon  the  question  that  diligence  or  acuteness  could  sug- 
gest, and  giving  to  it  such  further  research  as  the  limited  time 
afforded  me  would  permit,  I  feel  that  I  come  within  this  learned 
civilian's  requisition,  and  may  assume  the  responsibility  of  re- 
fusing to  adhere  to,  or  be  governed  by,  the  authority  of  a  case 
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where  the  point  I  am  now  required  to  pass  upon  was  taken  for 
granted  without  any  examination,  either  upon  principle  or  au- 
thority.    Having  come  to  this  conclusion,  it  becomes  unneces- 
sary to  examine  the  other  point  discussed  upon  the  motion. 
A  nonsuit  must  be  entered. 


FORD  a.  SAMPSON. 

Supreme  Court,  Second  District;  General  Term,  May,  1859. 
ACTION  FOK  LANDS. — PLEADING. 

In  an  action  to  recover  possession  of  real  property,  an  answer  denying  that  de- 
fendant is  in  possession,  or  that  he  unlawfully  withholds  possession,  does  not 
raise  the  question  of  adverse  possession,  or  authorize  a  recovery  on  that 
ground. 

If  the  defendant  seeks  to  prevail  on  the  ground  of  an  adverse  possession,  or  to 
defeat  the  plaintiff's  title  on  the  ground  that  the  conveyance  under  which 
he  claims  was  made  pending  an  adverse  possession,  he  should  in  his  answer  set 
up  title  in  himself,  or  out  of  the  plaintiff. 

Motion  to  turn  a  verdict  for  defendant  into  a  verdict  for 
plaintiff. 

This  action  was  brought  by  the  plaintiff,  who  owned  and  oc- 
cupied a  lot  of  ground  in  Brooklyn,  to  recover  from  the  defend- 
ant, who  owned  and  occupied  the  adjoining  lot,  a  gore  or  strip 
which  the  plaintiff  claimed  to  belong  to  him,  but  winch,  by 
reason  of  the  division  fence  being  deflected  from  the  true  boun- 
dary, as  plaintiff  alleged,  was  in  possession  of  the  defendant. 

The  complaint  alleged  seizin  and  right  of  possession  in  the 
plaintiff  to  the  lot  described,  including  the  gore  in  question,  and 
that  the  defendant,  at  the  time  of  the  commencement  of  the 
action,  was  in  possession  of  a  portion  of  the  lot  which  he  un- 
lawfully withheld  from  plaintiff,  although  possession  had  been 
by  him  demanded. 

The  defendant,  in  his  answer,  denied  that  he  was  in  possession 
of  a  portion  of  the  premises  as  bounded  and  described  in  the 
complaint ;  and  denied  also  any  demand  of  possession,  or  un- 
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lawful  withholding ;  but  set  up  no  denial  of  the  plaintiff's  seizin 
or  right  of  possession. 

Further  facts  are  stated  in  the  opinion  of  the  court. 

On  the  trial  of  the  cause  the  judge  directed  the  jury  to  find 
a  verdict  for  the  defendant,  with  leave  to  the  plaintiff  to  apply 
to  the  general  term  to  turn  the  same  into  a  verdict  for  the  plain- 
tiff for  a  strip  of  ground  on  the  southerly  side  of  the  plaintiff's 
lot,  four  inches  in  width  at  the  rear  of  the  lot,  and  twenty-two 
feet  six  inches  in  length. 

The  plaintiff  now  moved  at  general  term  to  turn  the  verdict 
for  the  defendant  into  a  verdict  for  the  plaintiff. 

Gordon  L.  Ford,  plaintiff  in  person. — I.  The  only  issue  made 
by  the  pleadings  is,  who  is  now  in  possession — plaintiff  or  de- 
fendant ?  And  if  the  facts  show  the  defendant  to  be,  then,  if 
he  neither  alleges  nor  shows  adverse  possession  or  claim  of  title 
to  the  ground  claimed  by  the  plaintiff,  nor  disputes  the  plain- 
tiff's title  or  right  to  the  possession,  his  possession  "  must  be 
deemed  to  have  been  under  and  in  subordination  to  the  legal 
title"  of  the  plaintiff.  (2  Rev.  Stats.,  4th  ed.,  495,  §  81 ;  Code, 
§  81.)  The  possession  of  a  person  entering  on  lands  without 
pretence  of  title,  will  be  deemed  the  possession  of  the  true 
owner.  No  adverse  possession  or  claim  of  title  is  shown  by  the 
defendant  at  the  time  plaintiff  took  title  in  1856  ;  and  mere 
possession  in  another  does  not  void  a  conveyance  made  by  the 
real  owner.  To  avoid  a  conveyance,  it  must  be  a  possession 
under  a  claim  of  title  adverse  to  the  grantor  (2  12ev.  Stats.,  149, 
§  160),  and  the  possession  will  be  presumed  in  the  legal  owner  / 
but  an  adverse  possession  will  not  be  presumed.  It  must  always 
be  clearly  proved  by  the  person  claiming  under  such  possession. 
And  to  constitute  adverse  possession,  there  must  in  all  cases  be 
claim  of  title.  (Code,  §  81.) 

Where  the  title  under  which  the  plaintiff  claims  is  clearly 
good,  the  court  should  be  astute  in  finding  grounds  to  give  him 
a  verdict,  and  ought  not  to  compel  the  parties  plaintiff  to  resort 
to  a  new  suit,  where  no  legal  defence  can  exist.  (SPENCEK,  J., 
2  Cai.,  183.)  Defendant  would  not  have  been  allowed,  under 
his  answer,  to  have  proved  either  adverse  possession  or  claim  of 
title,  for  he  alleges  neither.  As  the  pretended  claim  of  the  de- 
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fendant,  set  up  for  the  first  time  more  than  two  years  after  the 
plaintiff  had  acquired  title,  discloses  no  legal,  equitable,  or  con- 
scientious defence,  and  as  plaintiff  shows  legal  title,  the  verdict 
should  be  for  the  plaintiff  for  the  land  claimed.  (See  Bowie  a. 
Brahe,  3  Duer,  35  ;  Miller  a.  Platt,  5  II.,  272  ;  Lane  a.  Gould, 
10  Barl.,  254 ;  4  Kent's  Com.,  488,  &c.) 

Philip  S.  Crooke  and  A.  Lott  for  defendant. — The  plaintiff 
sues  for  the  recovery  of  a  piece  of  land  which  had  never  been 
in  his  possession,  or  the  possession  of  his  grantor.  "  It  seems  to 
be  the  general  sense  and  usage  of  mankind,  that  the  transfer  of 
real  property  should  not  be  valid,  unless  the  grantor  hath  the 
capacity  as  well  as  the  intention  to  deliver  possession."  (4  Kent's 
Com.,  448.) 

BY  THE  COURT. — BKOWN,  J. — The  parties  to  this  action  are 
owners  of  separate  lots  of  ground  adjoining,  and  upon  the  west 
side  of  Columbia-street  in  the  city  of  Brooklyn,  and  this  action 
is  brought  to  recover  a  small  gore  of  land,  six  inches  wide  in  the 
rear,  and  running  out  to  a  point  thirty-five  feet  easterly  from  the 
rear  of  the  lots,  and  which  the  plaintiff  claims  is  included  within 
the  lines  of  his  lot,  and  is  now  in  the  possession  of  the  defendant. 

The  proof  shows  that  the  gore  of  land  in  controversy  is 
within  the  defendant's  inclosure,  and  on  his  side  of  the  division 
fence.  George  S.  Howland  o\vned  both  of  the  lots  in  1841,  and 
is  the  common  source  of  title.  He  conveyed  the  plaintiff's  lot 
to  Wildes  Thomas  Thompson,  by  deed  dated  June  21, 1842,  who 
conveyed  to  "William  S.  Wetrnore,  by  deed  dated  September  7, 
1848.  "William  S.  Wetmore  conveyed  to  the  plaintiff  by  deed 
bearing  date  April  19,  1856. 

The  title  deeds  of  the  defendant  were  not  produced  upon  the 
trial,  so  that  we  do  not  see  precisely  when  he  or  his  grantors, 
mediate  or  immediate,  enter  into  the  possession.  If  the  ques- 
tion of  -adverse  possession  arose  in  the  case,  as  the  counsel  for 
the  defendant  supposed  upon  the  argument,  this  fact  would  have 
been  important ;  but  in  the  view  I  shall  take  of  the  case,  it  can- 
not be  of  any  consequence. 

The  complaint  sets  out  the  plaintiff's  seizin  in  fee  simple  of 
the  entire  lot  upon  the  westerly  side  of  Columbia-street,  describ- 
ing it  by  the  same  metes  and  bounds  as  those  contained  in  the 
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several  deeds  of  conveyance  to  which  I  have  referred  ;  and  then 
alleges  that  the  defendant  is  in  possession  of  a  portion  of  the  lot, 
being  the  gore  in  controversy,  which  is  also  described  by 
metes  and  bounds.  It  also  alleges  that  possession  of  the  gore 
or  small  lot  has  been  demanded  of  the  defendant,  and  that  he 
refused  and  still  refuses  to  deliver  up  the  same  to  the  plaintiff. 
To  these  distinct  and  specific  allegations  the  defendant  answers, 
that  he  denies  that  he  was  in  possession  of  the  premises  claimed 
and  described  in  the  complaint.  He  also  denies  the  demand  of 
the  possession,  and  the  unlawful  withholding  thereof. 

The  title  of  the  plaintiff  is  not  put  in  issue  by  the  pleadings, 
for  nothing  is  controverted  by  the  answer  but  the  defendant's 
possession,  the  plaintiff's  demand  of  the  possession,  and  the  un- 
lawful withholding  thereof  by  the  defendant.  ISTo  question  of 
adverse  possession  arises  in  the  case,  for  if  it  was  the  design  of 
the  defendant  to  put  in  question  the  validity  and  force  of  the 
plaintiff's  deed  to  pass  the  title  to  the  lands  in  dispute  while  a 
stranger  was  in  possession  claiming  the  title,  he  should  have 
framed  his  answer  accordingly,  and  set  up  the  title  in  himself, 
or  title  out  of  the  plaintiff,  and  thus  the  title  would  have  been 
put  in  issue.  Both  the  surveyors  concur  that  the  plaintiff's  deed 
covers  the  premises  in  dispute,  and  the  letter  of  the  plaintiff  of 
the  date  of  the  1st  July,  1858,  and  the  defendant's  reply  thereto, 
proves  that  the  possession  was  demanded  and  refused. 

Judgment  should  be  entered  that  the  plaintiff  recover  from 
the  defendant  the  premises  described  in  the  complaint,  with  costs. 


BLOCK  a.  HAAS. 

New  York  Common  Pleas',  Special  Term,  April,  1859. 
EXAMINATION  OF  PARTY. — COMMISSION. 

Under  section  399  of  the  Code  as  amended  in  1859,  a  non-resident  party  may  be 
examined  by  a  commission  issued  and  executed  in  the  usual  manner. 

Motion  on  behalf  of  plaintiff,  a  non-resident,  for  a  commission 
to  take  his  own  testimony. 
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HILTON,  J. — The  plaintiff,  being  a  non-resident  of  the  State, 
asks  for  a  commission  to  examine  himself  and  others  as  wit- 
nesses on  his  behalf. 

Prior  to  the  amendments  of  the  Code,  in  April,  1859,  it  was 
held  that  this  examination  of  a  non-resident  party  under  a  com- 
mission could  not  be  had,  unless  the  opposite  party  had  given 
notice  of  his  intended  examination  at  the  trial.  But  section  399 
has  been  amended  to  obviate  this  objection,  and  the  notice  of  in- 
tended examination  of  a  party  is  no  longer  required.  A  party 
may  now  be  examined  the  same  as  any  other  witness  (except  in 
certain  specified  cases),  and  without  previous  notice ;  and  if  he  re- 
sides out  of  the  jurisdiction  of  the  court,  he  may  be  examined  by 
a  commission  issued  and  executed  in  the  usual  manner. 

The  motion  for  a  commission  is  therefore  granted ;  costs  to 
abide  event. 


THE  PARISH  WILL  CASE. 

Supreme  Court,  First  District;  General  Term,  April,  1859. 
SPECIAL  COLLECTOR. — COSTS  IN  SURROGATE'S  COURT. 

A  special  collector  appointed  by  the  surrogate  has  no  authority  to  pay  debts  or 
make  any  disposition  of  the  funds,  except  to  pay  his  own  expenses ;  and  an 
order  of  the  surrogate,  that  the  costs  of  the  parties  to  the  proceedings  on  pro- 
pounding the  will  for  probate,  be  paid  out  of  the  estate,  does  not  authorize  the 
collector  to  pay  such  costs. 

The  contestants  either  for  or  against  the  will  have  no  claim  to  be  paid  out  of  tJie 
estate  until  a  final  decision  is  made,  so  as  to  take  the  property  out  of  the  hands 
of  the  collector ;  and  an  order  of  the  surrogate  directing  the  collector  to  pay 
costs  and  expenses  to  the  litigants  is  erroneous,  and  should  be  reversed. 

It  seems,  that  the  surrogate's  power  to  award  costs  out  of  the  fund  is  purely 
statutory. 

Whether  he  may  award  costs  to  an  unsuccessful  litigant, — Query? 

Appeal  from  an  order  of  the  surrogate  of  the  county  of  New 
York. 

In  the  matter  of  the  estate  of  Henry  Parish,  deceased,  the 
surrogate  made  an  order  on  the  lYth  day  of  December,  1857, 
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adjudging  that  the  instrument  propounded  by  one  of  the  exec- 
utors for  probate,  as  the  will  of  the  deceased,  together  with 
one  codicil,  also  propounded,  formed  the  last  will  and  testament 
of  the  deceased  ;  and  admitting  them  to  probate  as  a  will  of 
real  and  personal  estate.  Two  other  codicils  also  propounded 
were  adjudged  not  to  form  any  part  of  the  will,  and  refused 
probate. 

The  order  contained  the  further  direction,  "  that  the  reasona- 
ble costs  and  expenses  of  the  parties  in  this  matter,  to  be  certi- 
fied and  allowed  by  the  surrogate,  be  paid  out  of  the  estate." 

Pending  the  proceedings  contesting  the  probate,  the  surrogate 
had  appointed  a  special  collector  of  the  estate,  and  he  had  paid 
from  the  funds  of  the  estate,  under  the  surrogate's  direction, 
large  sums  on  account  of  the  expenses  of  the  proceedings  and 
the  costs  of  the  parties. 

Subsequently,  on  the  31st  day  of  December,  1857,  upon  the 
parties  submitting  to  the  surrogate  their  respective  claims  and 
demands  for  costs  and  expenses,  the  surrogate  ordered  that  all 
payments  made  by  the  special  collector,  on  the  order  of  the 
surrogate,  be  ratified  and  confirmed,  and  further,  that  there  be 
paid  to  various  parties  other  sums  not  before  directed  to  be 
paid. 

From  this  latter  order  the  appellants  Daniel  and  James  Parish, 
who  were  residuary  legatees  and  devisees  under  the  will,  and  who 
had  contested  the  codicils,  appealed  to  the  Supreme  Court. 

James  Eschwcge  and  Charles  O"1  Conor,  for  the  appellants. 

Henry  Day,  Francis  B.  Cutting,  and  William  JbT.  Evarts,  for 
respondents  Delafield  and  S.  M.  Parish. 

J.  T.  &  D.  Sherwood,  for  respondents  Sherman  and  A. 
Parish. 

BY  THE  COURT. — INGRAIIAM,  J. — During  the  pendency  of  the 
litigation  before  the  surrogate,  as  to  the  validity  of  the  will  and 
codicils  of  the  deceased,  the  surrogate  appointed  a  special 
collector. 

After  he  made  the  decision  admitting  the  will  and  one  codicil 
to  probate,  and  rejecting  the  other  codicils,  the  parties  aggrieved 
appealed  to  this  court. 

VOL.  VIII.— 22 
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The  surrogate,  in  deciding  the  case,  directed  that  the  costs  and 
expenses  of  the  parties,  to  be  certified  and  allowed  by  the  surro- 
gate, be  paid  out  of  the  estate.  This  order  was  made  on  17th 
December,  1857,  and  was  not  appealed  from. 

On  the  31st  December,  1857,  the  surrogate  made  another 
order,  confirming,  as  proper  charges,  all  payments  made  by  the 
special  collector,  and  directing  various  payments  to  be  made  by 
the  special  collector  on  account  of  the  costs  of  the  various  par 
ties  litigating  as  to  the  will. 

It  is  objected  by  the  respondents  on  this  appeal,  that  the  order 
of  the  17th  December,  not  having  been  appealed  from,  the  par- 
ties were  concluded  by  that  portion  which  directs  the  payment 
of  the  costs,  and  the  order  of  the  31st  December  was  merely  a 
taxation  of  the  costs.  The  effect  of  the  order  of  17th  December 
was  not  to  that  extent.  That  order  was  made  when  the  surro- 
gate decided  to  admit  the  will  to  probate,  and  the  direction  to 
allow  the  parties  costs  out  of  the  estate,  contemplated  a  pay- 
ment to  be  made  by  the  executor  in  the  due  course  of  adminis- 
tration. The  appeal  from  the  surrogate's  decision  stayed  any 
action  on  the  part  of  the  executor  (3  Rev.  Stats.,  150),  and  con- 
tinued the  special  collector  in  the  charge  of  the  estate.  This 
order  was  no  authority  to  the  special  collector  to  make  any 
payments,  and  the  order  of  the  31st  December  first  adjusted 
any  allowances,  and  ordered  the  same  to  be  paid  by  the 
collector. 

The  sole  object  of  appointing  the  collector  is  the  preservation 
of  the  goods  and  property,  and  collection  of  the  debts.  (3  Rev. 
Stats.,  5th  ed.,  161,  §39.) 

Such  collector  has  no  authority  to  pay  debts  or  make  any  dis- 
position of  the  funds,  except  to  pay  his  own  expenses. 

The  statute  authorizes  him  to  collect  the  goods,  chattels,  debts, 
<fec.,  of  the  deceased,  and  to  secure  the  same  at  such  expense  as 
shall  be  allowed  by  the  surrogate,  and  for  such  purposes  to 
maintain  suits ;  to  sell  such  of  the  goods  of  the  deceased  as 
shall  be  deemed  necessary  for  the  preservation  of  the  estate 
after  appraisement;  and  on  the  probate  of  the  will,  to  deliver 
to  the  executor  all  the  estate  of  the  deceased. 

It  appears  to  me,  therefore,  that  the  special  collector  has  no 
authority  to  make  any  payments  except  such  as  are  necessary 
for  the  collection  and  preservation  of  the  property  of  the  es- 


NEW-YOKEL  339 


The  Parish  Will  Case. 


tate  ;  and  if  he  has  no  authority  to  pay,  the  order  of  the  surro- 
gate directing  the  payment  was  erroneous. 

It  is  not  necessary  now  to  inquire  whether  the  appellant  may 
not  hereafter,  if  these  claims  should  be  allowed  by  the  exec- 
utor when  he  finally  obtains  letters  testamentary,  object  to  the 
amounts  and  the  allowances  on  the  executor's  final  accounting. 

Whether  the  surrogate  has  any  power  to  allow  to  a  party  who 
does  not  succeed  in  such  a  litigation  his  costs  and  expenses,  is  a 
question  of  much  moment. 

By  the  statute  (3  Rev.  Stats.,  1-iS,  §  33),  where  a  will  of  per- 
sonal estate  is  contested,  and  afterwards  admitted  to  probate,  the 
statute  provides  that  the  party  contesting  shall  pay  the  surro- 
gate's fees  and  expenses,  and  if  the  probate  of  a  will  should  be 
revoked,  the  party  who  fails  may  be  required  to  pay  the  costs 
personally,  or  out  of  the  estate. 

There  is  no  provision  for  such  allowances  in  cases  of  wills  of 
real  estate. 

There  is  a  manifest  difference  between  the  authority  of  the 
surrogate  in  admitting  a  will  to  probate,  and  the  cases  referred 
to  by  the  counsel,  where  courts  of  equity  have  ordered  the  costs 
of  construing  a  will,  or  adjudicating  upon  trusts,  to  be  paid  out 
of  the  estate.  Such  a  power  is  conferred  upon  a  court  of  equity, 
to  be  exercised  according  to  the  discretion  of  the  court ;  but  the 
surrogate's  court  obtains  authority  to  award  costs  from  the 
statute  (3  Rev.  Stats.,  367,  §  25),  which  says  :  "  In  all  cases  of 
contest  before  a  surrogate's  court,  such  court  may  award  costs 
to  the  party  in  the  judgment  of  the  court  entitled  thereto,  to  be 
paid  by  the  other  party  personally,  or  out  of  the  estate."  See 
Shultz  a.  Pulver  (3  Paige,  185) ;  but  in  Burtis  a.  Dodge  (1  JSarb. 
Ch.  R.,  91),  it  was  held  he  could  not  make  arbitrary  al- 
lowances. 

It  is  not  necessary,  however,  to  discuss  this  branch  of  the 
case  at  present.  I  think  it  is  apparent  that  the  contestants, 
either  for  or  against  the  will,  have  no  claim  to  be  paid  out  of 
the  estate  until  a  final  decision  is  made,  so  as  to  take  the  prop- 
erty out  of  the  hands  of  the  special  collector,  and  an  order 
directing  him  to  pay  costs  and  expenses  to  the  litigants  is  erro- 
neous, and  should  be  reversed. 

As  the  counsel  for  the  appellants  stated  that  it  was  not  desired 
to  interfere  with  the  payments  heretofore  made  by  the  collector 
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under  the  order  of  the  surrogate,  he  should  be  protected  as  to 
such  payments.  So  much  of  the  order  as  confirmed  the  pay- 
ments made  by  the  special  collector  under  the  order  appealed 
from,  is  not  to  be  affected  by  this  appeal,  and  the  order  to  be 
made  reversing  the  order  of  the  surrogate,  is  not  to  affect  such 
payments. 

So  much  of  the  order  of  the  surrogate  as  directs  the  payment 
of  any  moneys  by  the  collector  is  reversed. 

DAVIES  and  SUTHERLAND,  JJ.,  concurred. 


AMBLER  a.  AMBLER. 

Supreme  Court,  First  District;  Special  Term,  February,  1859. 
SECURITY  FOR  COSTS. 

A  plaintiff  who  was  a  non-resident  at  the  time  of  commencing  his  action,  is  not 
excused  from  filing  security  for  costs,  by  the  fact  that  he  afterwards  became  a 
resident. 

Motion  that  plaintiff  be  required  to  file  security  for  costs. 

The  motion  was  resisted  on  the  ground  that  the  plaintiff, 
though  a  non-resident  at  the  time  of  commencing  his  action, 
had  since  become  a  resident. 

Aaron  Ogden,  for  the  motion. 
M.  Lake,  opposed. 

ROOSEVELT,  J. — In  this  case,  when  the  summons  was  issued, 
the  plaintiff  was  not  "  residing  within  the  jurisdiction  of  the 
court."  He  was  therefore  bound  to  file  security  for  costs,  and 
even  if  he  afterwards  changed  his  residence,  the  law  makes  no 
exception  in  that  case.  It  looks  to  the  state  of  things  existing 
"  at  the  commencement  of  the  suit,"  unless  where  a  plaintiff 
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resident  afterwards  becomes  a  non-resident.  No  provision  is 
made  for  a  plaintiff  non-resident  afterwards  becoming  resident. 
That  change,  therefore,  even  if  it  occurred  in  this  case,  which  is 
by  no  means  clear,  would  not  relieve  the  plaintiff. 

Ordered  that  security  be  filed,  and  that  all  proceedings  on 
the  part  of  the  plaintiff  be  stayed  until  it  be  done,  and  until 
the  sureties,  if  excepted  to,  justify  according  to  the  statute. 


HALL  a.  LINDO. 

New  York  Common  Pleas  ;  Special  Term,  February >  1859. 
COSTS. — SEPARATE  DEFENCES. 

If  before  the  service  of  an  order  allowing  a  party  to  discontinue  on  payment  of 
costs,  the  adverse  party  has  noticed  the  cause  for  trial,  he  is  entitled,  as  a  part 
of  the  costs  on  the  discontinuance,  to  the  fee  for  proceedings  subsequent  to 
notice  of  trial. 

In  an  action  to  dissolve  a  copartnership  and  for  an  accounting,  the  defendants  ap- 
peared by  the  same  attorney,  but  put  in  separate  defences. 
Held,  that  they  were  not  entitled  to  separate  bills  of  costs. 

Motion  for  a  readjustment  of  costs. 

This  was  an  action  brought  against  the  defendant  Lindo  and 
one  Ellen  Banks  for  the  dissolution  of  a  copartnership,  and  an 
accounting.  The  defendant  Banks  was  a  married  woman.  Both 
defendants  appeared  by  one  attorney  ;  the  former  put  in  an  an- 
swer, the  latter  a  demurrer,  to  the  complaint.  The  plaintiff 
desiring  to  discontinue,  after  request  for  consent  from  defend- 
ants' attorney,  and  a  refusal  by  him,  moved  for  and  obtained  an 
order  allowing  him  to  discontinue,  "  on  payment  of  costs  of  suit 
to  be  taxed." 

Before  this  order  was  served  on  the  defendants'  attorney,  he 
noticed  the  cause  for  trial. 

The  clerk,  on  taxing  the  costs  to  be  paid  on  discontinuance, 
allowed  the  defendants  but  one  bill  of  costs,  and  included  in 
that  the  item  for  proceedings  subsequent  to  notice  of  trial. 
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Both  parties  now  moved  for  a  readjustment. 

George  Carpenter,  for  the  plaintiff. 
A.  B.  Capwell,  for  the  defendants. 

HILTON,  J. — The  plaintiff  appeals  from  the  decision  of  the 
clerk  on  adjusting  costs,  in  allowing  for  proceedings  subsequent 
to  the  notice  of  trial ;  but  as  it  appears  that  the  notice  of  trial 
was  served  before  the  defendants  received  the  order  permit- 
ting the  plaintiff  to  discontinue  on  payment  of  costs,  I  do 
not  understand  upon  what  principle  the  defendants  can  be 
deprived  of  a  fee  to  which  they  became  entitled  on  serving  the 
notice. 

The  defendants  also  appeal  from  the  adjustment,  claiming  to 
be  entitled  to  separate  bills  of  cost,  inasmuch  as  the  defendants 
were  not  united  in  interest,  and  a  separate  and  distinct  defence 
was  interposed  on  behalf  of  each  ;  and  although  the  same  at- 
torney appeared  for  both,  yet  that  fact,  under  the  peculiar 
circumstances  of  this  case,  ought  not  to  deprive  either  defend- 
ant of  his  right  to  costs.  (Code,  §  306.) 

Undoubtedly  the  general  rule  is,  that  several  defendants 
jointly  liable  do  not  become  entitled  to  separate  bills  of  costs, 
by  defending  by  different  attorneys,  where  the  court  can  per- 
ceive that  the  object  is  to  charge  the  plaintiff  with  unnecessary 
expense  upon  his  failure  in  the  action,  provided  the  defence  of 
each  is  substantially  the  same. 

But  when  the  defendants  are  not  jointly  liable  or  united  in 
interest,  and  their  separate  defences  are  of  a  nature  that  cannot 
be  joined,  I  know  of  no  rule  which  deprives  either  of  his  costs 
in  case  of  a  recovery  by  both.  The  fact  of  their  employing 
the  same  attorney  is  a  circumstance  which  will  induce  the 
court  to  look  into  the  case  closely,  for  the  purpose  of  discovering 
whether  the  separate  defences  were  necessary,  and  were  inter- 
posed in  good  faith,  but  it  has  no  other  effect.  (Castallanos  a. 
Beauville,  2  Sandf.,  6TT  ;  Wilbur  a.  Wiltsey,  13  How.  Pr.  72., 
506  ;  Walker  a.  Kussell,  16 II. ;  Danfield  a.  Gayler,  12  Wend., 
236.) 

In  the  present  instance  the  action  is  brought  to  dissolve  a 
copartnership,  and  for  an  accounting  between  the  parties.  A 
separate  defence  was  not  necessary  to  protect  the  individual 
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rights  of  the  defendants,  and  under  the  circumstances  shown 
by  the  pleadings,  the  clerk  very  properly  allowed  but  one  bill 
of  costs. 

Motion  for  readjustment  denied. 


SANDS  a.  EGBERTS. 

New  TbrJc  Common  Pleas/  at  Chambers,  February,  1859. 

SUPPLEMENTAKY  PROCEEDINGS. 

After  a  receiver  of  defendant's  property  had  been  appointed,  in  proceedings  sup- 
plementary to  execution  against  the  defendant  instituted  by  plaintiff,  the 
defendant's  household  furniture  was  destroyed  by  fire  ;  the  furniture  -was  such 
as  is  exempt  from  execution,  and  therefore  was  not  reached  by  the  supple- 
mentary proceedings;  but  it  was  insured  at  the  time  of  the  fire. 

Held,  that  the  claim  for  the  insurance  moneys  was  subsequently  acquired 
property,  which  did  not  pass  to,  and  could  not  be  enforced  by,  the  receiver. 

Motion  to  modify  an  order  in  supplementary  proceedings. 

At  the  time  that  the  defendant  was  enjoined  by  an  order  in 
supplementary  proceedings,  from  interfering  with  his  property, 
and  a  receiver  thereof  appointed,  he  was  owner  of  household 
furniture  to  the  value  of  from  three  hundred  to  six  hundred 
dollars,  and  which  he  claimed  to  be  exempt  by  law  from  exe- 
cution. This  was  subsequently  destroyed  by  fire.  It  was  in- 
sured, and  he  moved  for  an  order  modifying  the  order  restraining 
him,  so  as  to  permit  him  to  make  and  present  to  the  insurance 
company  proof  of  his  loss,  and  to  apply  the  insurance  moneys 
to  replacing  the  articles  exempt  from  execution,  which  had  been 
destroyed.  The  motion  was  granted,  so  far  as  to  allow  him  to 
collect  the  moneys,  and  the  residue  of  the  motion  was  reserved 
to  be  brought  on  upon  two  day's  notice.  This  he  now  did,  and 
asked  for  an  order  allowing  him  to  appropriate  the  moneys  in 
replacing  the  furniture. 

W.  II.  Wait,  for  the  motion. 
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Lewis  Johnson,  opposed. 

HILTON,  J. — The  supplementary  order  for  the  defendant's  ex- 
amination was  granted  August  6,  1858,  and  on  the  24th  of  the 
same  month  a  receiver  was  appointed  under  the  proceedings 
thus  instituted. 

About  September  1,  1858,  the  defendant's  household  furni- 
ture, which  was  by  law  exempt  from  execution,  and  could  not 
be  reached  under  these  proceedings,  was  destroyed  by  fire, 
whereby  the  Astor  Fire  Insurance  Company  became  indebted 
to  him  to  the  extent  of  its  value,  under  a  policy  or  contract  of 
insurance  issued  by  them  in  respect  to  it. 

I  am  asked  upon  this  motion,  to  which  the  plaintiffs  and  de- 
fendant alone  are  parties,  to  declare  who  is  entitled  to  the 
moneys  arising  upon  this  policy. 

As  I  cannot  perceive  how  the  money  can  be  reached  by  the 
present  proceeding,  it  seems  quite  unnecessary  for  me  to  express 
any  opinion  upon  the  question,  whether  the  proceeds  of  the 
furniture,  or  the  indebtedness  arising  out  of  its  destruction  by 
fire,  is  subject  to  the  same  exemption  as  the  furniture  was,  at  the 
time  these  proceedings  were  commenced. 

A  proceeding  of  this  character  only  reaches  property  in  the 
possession  of  the  defendant  at  the  time  of  the  service  upon  him 
of  the  order  for  his  examination  ;  and  on  the  appointment  of  the 
receiver,  all  the  defendant's  property  and  effects,  including  debts 
and  choses  in  action,  pass  without  any  assignment  (Porter  a. 
Williams,  5  Seld.,  141),  for  the  purpose  of  being  applied  in  pay- 
ment of  the  judgment  against  him. 

It  does  not,  however,  affect  property  subsequently  acquired, 
or  a  debt  which  afterwards  arises.  To  reach  either,  new  pro- 
ceedings are  necessary. 

As  the  claim  in  this  case  against  the  insurance  company 
arose  subsequent  to  the  appointment  of  the  receiver,  it  seems 
quite  clear  that  no  interest  in  it  passed  to  him,  and  the  plaintiffs 
not  being  in  a  position  to  raise  any  question  in  respect  to  it,  I 
cannot  do  otherwise  than  dismiss  the  application. 
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EGBERTS  a.  SYKES. 

Supreme  Court,  First  District ;  Special  Term,  April,  1859. 
CAUSE  OF  ACTION. — STATUTE  OF  LIMITATIONS. — PLEDGE. 

Between  pledger  and  pledgee,  a  cause  of  action  for  an  accounting  and  redemp- 
tion of  a  pledge  accrues  and  the  statute  of  limitations  attaches,  at  the  time 
•when  the  pledger  is  entitled  to  redeem  the  pledge.  The  fact  that  the  pledger 
subsequently  receives  the  increase  or  profits  of  the  thing  pledged,  does  not,  in 
the  absence  of  a  special  agreement  to  account  therefor,  constitute  a  new  cause 
of  action,  or  affect  the  computation  of  the  time  of  the  limitation. 

The  plaintiff  transferred  to  D.  as  security  for  the  payment  of  the  plaintiff's  note, 
which  fell  due  on  the  9th  of  October,  1840,  twenty  shares  of  a  certain  stock. 
At  maturity  of  the  note  he  did  not  pay  it,  nor  ask  for  a  re-transfer  of  the  stock. 
The  stock  was  subject  to  an  assessment,  which  being  subsequently  called  for, 
D.  paid  it.  Afterwards,  successive  dividends  upon  the  stock  were  declared  in 
1847,  1852,  and  1855,  respectively,  payable  in  newly  issued  stock,  which  D. 
received. 

Held,  that  the  plaintiff's  cause  of  action  against  D.,  or  his  representatives,  for 
an  accounting  and  a  transfer  of  the  balance  of  stock  after  payment  of  the  note, 
the  calls  paid  by  D.,  and  interest,  was  barred  by  the  statute  of  limitations  on  the 
9th  October,  1856,  if  not  before. 

It  seems,  that  the  cause  of  action  accrued  at  the  maturity  of  the  note,  and  that 
the  ten  years'  limitation  prescribed  by  the  Revised  Statutes  for  trusts  not  cog- 
nizable at  law,  commenced  running  from  that  time. 

It  is  not  to  be  presumed  for  the  sake  of  taking  the  case  out  of  the  statute,  that 
the  parties  mutually  agreed  that  D.,  the  pledgee,  might  keep  the  stock  until  he 
was  repaid  by  the  dividends. 

Trial  by  the  court. 

The  facts  are  stated  in  the  opinion. 

T.  Burr  all,  for  plaintiff. 
F.  R.  Tillou,  for  defendants. 

SUTHERLAND,  J. — The  plaintiff,  on  or  about  the  3d  day  of 
April,  1840,  gave  his  note  to  John  B.  Desdoity  for  $500,  with 
interest,  payable  at  six  months,  and  at  or  about  the  time  of  the 
making  and  delivery  of  said  note,  transferred  to  Desdoity  abso- 
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lutely,  in  terms  on  the  books  of  the  company,  twenty  shares  of 
the  capital  stock  of  the  Manhattan  Gas  Light  Company ;  and 
at  the  same  time  Desdoity  gave  the  plaintiff  a  receipt  for  the 
twenty  shares  of  stock,  stating  that  the  same  was  received  as 
collateral  security  for  the  payment  of  the  note,  and  containing 
an  express  promise  on  the  part  of  Desdoity  to  transfer  the  shares 
of  stock  to  the  plaintiff  on  payment  of  the  note. 

The  plaintiff  did  not  pay  the  note  when  it  became  due,  nor 
ask  for  a  re-transfer  of  the  stock,  and  Desdoity  retained  it. 

When  the  stock  was  transferred  to  Desdoity,  only  $27  per 
share  had  been  paid  on  it,  and  it  was  subject  to  a  call  of  $23 
per  share,  on  the  payment  of  which  it  would  be  fall  stock. 

This  call  was  made  on  Desdoity  as  the  holder  of  the  stock, 
and  he  paid  the  $23  per  share,  making  $460. 

Subsequently  there  was  from  time  to  time  three  several  in- 
creases of  the  stock,  or  additional  stock  declared  and  distributed 
among  the  holders  of  the  original  scrip,  so  that  each  stock- 
holder at  each  increase  received  as  many  shares  as  he  then 
held. 

Desdoity,  as  the  holder  of  the  twenty  shares  of  original  stock, 
took  this  increase  or  additional  stock,  and  after  having,  in  1854, 
transferred  to  third  parties  forty  shares  thereof,  had,  in  1855,  at 
the  time  of  his  death,  forty  shares  of  stock.  The  first  increase 
was  in  1847,  the  second  in  1852,  and  the  third  in  1855. 

Desdoity  never  had  any  stock  in  the  company,  which  did  not 
grow  out  of  the  stock  so  transferred  to  him  by  the  plaintiff. 

Desdoity  from  time  to  time  received  dividends  upon  the  stock, 
and  paid  from  time  to  time  various  sums  for  calls,  and  on  account 
of  the  new  scrip. 

It  sufficiently  appears  from  the  proofs,  that  after  deducting  the 
$500  note  of  the  plaintiff,  and  the  interest,  there  would  have  been, 
at  the  time  of  Desdoity 's  death  in  November,  1855,  a  considera- 
ble balance  in  his  hands,  over  and  above  the  disbursements  and 
payments  made  by  him  on  account  of  the  stock. 

There  is  no  allegation  in  the  complaint,  nor  is  there  any  evi- 
dence, that  the  plaintiff  ever  paid  or  offered  to  pay  the  note,  or 
demanded  the  note  or  a  transfer  of  the  stock,  otherwise  than  it 
is  alleged  in  the  complaint  that  on  or  before  the  1st  July,  1852, 
Desdoity  had  received  in  dividends  on  the  stock,  and  from  sales 
of  portions  thereof,  over  and  above  what  he  had  paid  for  instal- 
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ments  or  calls,  more  than  sufficient  to  pay  the  $500  and  the  in- 
terest thereon,  and  otherwise  than  the  demand  in  this  action  for 
a  transfer  of  so  much  of  the  stock  as  Desdoity  held  at  the  time 
of  his  death. 

It  is  not  alleged,  nor  does  it  appear,  that  the  plaintiff  ever  at 
any  time  interfered  with,  or  objected  to  Desdoity's  disposition 
of  the  stock  or  his  receipt  of  the  dividends,  or  ever  called  upon 
him  to  account  for  the  stock,  or  the  proceeds  or  income  thereof, 
or  that  he  has  ever,  since  the  $500  note  became  due,  claimed  the 
stock,  or  the  results  or  proceeds  thereof,  otherwise  than  by  this 
action. 

These  are  the  material  facts  of  this  case,  as  they  appear  from 
the  pleadings  and  proofs  before  me. 

The  plaintiff  asks  that  an  account  be  taken  and  stated  of 
the  receipts  and  disbursements  of  Desdoity  in  his  lifetime,  as 
the  holder  of  the  twenty  shares  of  stock ;  and  that  so  much  of 
the  stock  as  he  held  at  the  time  of  his  death  be  reassigned  to 
the  plaintiff  by  the  defendants,  his  personal  representatives,  and 
that  the  balance  of  moneys  found  in  their  hands,  with  interest, 
be  paid  to  the  plaintiff. 

The  defendants  in  their  answer,  setting  up  and  insisting  upon 
the  statute  of  limitations  in  bar  of  the  plaintiff's  right  to  bring 
the  action  ;  the  question  is,  shall  there  be  a  reference  to  take 
and  state  the  account  as  asked  for  by  the  plaintiff?  or  is  the 
statute  of  limitations  a  complete  bar  to  the  plaintiff's  right  of 
action  ? 

After  giving  this  question  a  careful  examination,  I  cannot  see 
•why  the  statute  of  limitations  is  not  a  complete  bar  to  the  plain- 
tiff's right  of  action. 

The  note  for  $500,  the  receipt  of  Desdoity,  and  the  transfer  of 
the  stock  on  the  books  of  the  company,  may  be  considered  but 
as  parts  of  one  instrument  or  transaction,  and  taken  together  as 
showing  the  intent  of  the  parties,  and  the  legal  effect  and  opera- 
tion of  the  arrangement. 

So  considered,  they  show  that  the  stock  was  transferred  to 
Desdoity  as  a  pledge,  and  not  by  way  of  mortgage.  (M'Lean. 
a.  Walker,  10  Johns.,  472 ;  Cortelyou  a.  Lansing,  2  Cai., 
200.) 

The  time  for  the  redemption  of  the  pledge  was  fixed  by  the 
contract  between  the  parties.  The  note  was  payable  six  months 
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after  date,  and  the  stock  was  pledged  for  the  payment  of  the 
note. 

The  express  promise  of  Desdoity  in  his  receipt  to  retransfer 
the  shares  of  stock  to  the  plaintiff  on  payment  of  the  note,  is 
precisely  such  a  promise  or  duty  as  the  law  would  have  implied 
from  the  fact  of  the  pledge,  had  the  receipt  contained  no  such 
express  promise ;  and  it,  therefore,  does  not  affect  the  transac- 
tion or  the  rights  of  the  parties. 

The  absolute  transfer  of  the  stock  on  the  books  of  the  com- 
pany is  qualified  by  the  receipt,  and  did  not  prevent  such  trans- 
fer operating  as  a  pledge  between  the  parties. 

The  stock  then  having  been  transferred  to  Desdoity  as  a  pledge 
for  the  payment  of  the  note,  what  were  the  rights  of  the  respec- 
tive parties? 

The  transfer,  as  a  pledge,  did  not  transfer  the  plaintiff's  gen- 
eral right  of  property  in  the  stock,  but  the  same  remained  his 
after  the  transfer,  subject  to  Desdoity's  right  of  possession,  until 
the  note  was  paid,  and  other  special  rights  as  pledgee. 

When  the  note  became  due,  the  plaintiff  had  a  right  to  re- 
deem the  stock  by  paying  the  note ;  and  upon  paying  or  tender- 
ing the  amount  due  on  the  note,  if  Desdoity  refused  to  re- 
transfer  the  stock,  the  plaintiff  had  a  right  by  bill  in  chancery 
to  enforce  such  transfer.  Had  the  thing  pledged  been  an  or- 
dinary chattel*  a  watch  or  horse,  the  plaintiff  would  also  have 
had  a  remedy  at  law  by  an  action  of  trover  or  replevin ;  and 
perhaps  he  would  have  had  a  remedy  at  law  in  this  case  ;  but 
it  is  not  necessary  to  inquire  as  to  thatv  It  is  sufficient  in  this 
case  to  say  and  admit,  that  the  pledger  had  a  right  in  all  cases 
to  redeem  his  pledge  by  bill  in  equity,  by  paying  or  tendering 
the  debt  for  which  the  thing  was  pledged  ;  arid  that  to  give  him 
this  right  of  redemption,  he  was  not  obliged  to  pay  or  tender 
the  debt  on  the  precise  day,  or  at  the  precise  time  fixed  for  the 
redemption  of  the  pledge,  but  could  do  it  afterwards. 

As  the  pledger  had  this  right  to  redeem  by  bill  in  equity,  so 
the  pledgee,  his  debt  not  being  paid,  had  a  right  by  bill  in 
equity  to  foreclose  the  pledger's  right  of  redemption,  or  to  sell 
the  pledge  at  public  auction,  giving  the  pledger  notice  of  the 
time  and  place  of  sale,  and  thus  get  his  money,  and  cut  off  the 
pledger's  right  of  property  and  of  redemption.  (The  case  in  2 
Cuine's  Cases  in  Error  cited  above  ^Kenfs  Coin.,  582,  5th  ed.; 
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4  /&.,  138  ;  Brownell  a.  Hawkins,  4  Barb.,  491).  The  pledgee 
could  also,  without  resorting  to  his  pledge  or  collateral,  bring  an 
action  at  once  for  his  debt. 

These  were  the  legal  rights  of  the  parties  to  this  transaction 
when  and  after  the  note  became  due,  and  were  the  legal  rights 
of  them  or  their  representatives  when  this  action  was  com- 
menced, except  so  far  as  barred  or  taken  away  by  the  statute  of 
limitations. 

But  the  parties  did  not  choose  to  exercise  any  of  these  rights 
as  pledgor  or  pledgee.  The  plaintiff  never  paid,  or  offered  to 
pay  the  note,  and  never  demanded  a  retransfer  of  the  stock ; 
and  Desdoity  or  his  representatives  have  never  given  the  plain- 
tiff notice  to  redeem  the  stock,  or  of  a  sale  of  the  same,  or  un- 
dertaken to  foreclose  the  plaintiff's  right  of  redemption.  The 
plaintiff  kept,  and  has  Desdoity's  receipt,  and  Desdoity  in  his  life- 
time kept,  and  his  representatives  have  the  plaintiff's  note  ;  and 
it  does  not  appear  that  a  word  has  ever  passed  between  the  par- 
ties about  the  stock  or  its  retransfer,  or  the  payment  of  the  note, 
or  the  rights  of  the  parties  under  or  growing  out  of  the  original 
transaction,  since  the  transfer  of  the  stock  to  Desdoity,  and  the 
execution  of  the  receipt  by  him  to  the  plaintiff. 

We  must  presume,  I  think,  that  the  parties  intended  to  let  the 
statute  of  limitations  settle  their  rights ;  or  that,  in  fact,  they 
settled  them  themselves,  as  might  be  inferred  from  their  mutual 
acquiescence  and  silence. 

I  think  the  statute  of  limitations  has  so  settled  their  rights, 
that  the  stock  and  its  proceeds  are  left  in  the  hands  of  Desdoity's 
representatives,  without  any  remedy  or  right  of  action  on  the 
part  of  the  plaintiff. 

As  to  the  plaintiff's  legal  remedy  by  trover  or  otherwise,  if  he 
had  any,  I  think  it  was  limited  to  six  years  after  the  maturity  of 
the  note  ;  but  if  he  had  a  right  to  pay  the  note,  and  demanded 
a  retransfer  of  the  stock  at  any  time  within  six  years  after  the 
statute  of  limitations  had  attached  on  the  note,  it  was  barred 
long  before  this  action  was  commenced, — the  note  falling  due 
the  9th  of  October,  1840,  and  this  action  having  been  com- 
menced on  the  16th  December,  1856. 

As  to  the  plaintiff's  right  of  redemption  by  bill  in  equity,  it 
is  unnecessary  to  inquire  whether  there  was  any  limitation,  or 
what  was  the  limitation  of  such  right  at  common  law,  or  before 
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the  Revised  Statutes.  It  is  sufficient  to  say,  that  by  section  52 
of  article  6  of  the  title  of  the  Revised  Statutes,  relating  to  the 
time  of  commencing  actions  (2  Rev.  Stats.,  301),  "  bills  for 
relief,  in  case  of  the  existence  of  a  trust  not  cognizable  by  the 
courts  of  law,  and  in  other  cases  not  herein  provided  for, 
shall  be  filed  within  ten  years  after  the  cause  thereof  shall  ac- 
crue, and  not  after." 

This  action  would  fall  within  the  latter  clause  of  this  section. 
(Caulkins  a.  Caulkins,  3  Barb.,  305.) 

This  section  is  positive  and  certain,  and  even  prohibitory.  The 
bill  must  be  filed  within  ten  years  after  the  cause  of  action  ac- 
crues, and  not  after. 

The  limitation  by  section  97  of  the  Code  would  be  the  same ; 
but  the  limitation  by  the  Revised  Statutes  applies  to  this  case, 
because  the  plaintiff's  right  of  action,  if  he  had  one,  accrued 
before  the  Code  went  into  operation.  (Code,  §  73.) 

I  think  the  plaintiff's  equitable  action  to  redeem  his  stock  ac- 
crued or  commenced  on  the  9th  of  October,  1840,  when  the 
note  became  due,  and  that  the  ten  years  given  to  him  by  the 
statute  to  file  his  bill  expired  on  the  9th  of  October,  1850.  But 
supposing  the  ten  years'  limitation  did  not  commence  running 
against  his  equitable  right,  until  the  six  years'  statute  limitation 
in  his  favor  had  attached  on  his  note,  which  was  the  9th  Octo- 
ber, 1846,  even  then  his  ten  years  expired  on  the  9th  of  October, 
1856,  more  than  two  months  before  the  commencement  of  this 
action. 

In  any  aspect  of  the  case,  it  would  appear  that  the  plaintiff's 
equitable  right  to  redeem  by  action  was  barred  by  the  statute. 

The  theory  of  the  plaintiff's  complaint  probably  is,  that  the 
statute  did  not  commence  running  against  him  until  Desdoity 
had  received  from  dividends  and  proceeds  of  the  stock,  over  and 
above  what  he  had  paid  for  calls  or  instalments  thereon,  suffi- 
cient to  pay  the  note  and  interest.  If  this  were  so,  we  could 
not  say  whether  the  statute  of  limitation  had  attached  or  not, 
until  an  account  is  taken  of  the  receipts  and  disbursements  of 
Desdoity  and  his  representatives  on  account  of  the  stock. 

This  view  of  the  question  assumes  a  new  arrangement  or 
agreement  between  the  parties,  by  which  Desdoity  was  to  keep 
the  stock  until  he  paid  himself  out  of  the  dividends  and  pro- 
ceeds ;  but  such  new  agreement  is  neither  alleged  in  the  com- 
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plaint  nor  proved,  and  I  do  not  feel  authorized  to  presume  it 
from  the  facts  in  this  case,  for  the  purpose  of  relieving  the 
plaintiff  from  the  statute  of  limitations.  And  besides,  perhaps, 
such  a  presumption  would  not  be  any  more  consistent  with  or 
follow  from  such  facts,  than  a  presumption  that  at  the  time,  or 
soon  after  the  note  became  due,  the  parties  mutually  agreed  that 
Desdoity  should  keep  the  stock  as  his  own  to  pay  the  note,  the 
value  of  the  stock  then  being  about  the  amount  of  the  note,  and 
being  liable  to  the  call  for  $460  to  make  it  full. 

But  I  feel  obliged  to  decline  making  any  presumptions  in  this 
case,  and  to  decide  against  the  plaintiff's  right  of  action  on  the 
ground  of  the  statute  of  limitations  alone. 

The  defendants  must  have  judgment,  with  costs. 


BORST  a.  BALDWIN. 

Supreme  Court,  First  District;  Special  Term,  April,  1859. 
JUDGMENT. — ASSIGNMENT. — STIPULATION. 

One  who  takes  an  assignment  of  a  judgment  with  knowledge  of  a  stipulation 
entered  into  by  his  assignor,  the  original  judgment  creditor,  controlling  the 
method  of  enforcing  it,  cannot  maintain  an  action  to  have  the  stipulation  va- 
cated upon  the  ground  that  his  assignor  was  induced  to  enter  into  it  by  fraud 
of  the  other  parties  to  it.  The  assignment  of  the  judgment  is  an  affirmance  of 
such  stipulation,  and  does  not  carry  with  it  any  cause  of  action  for  fraud. 

B.  assigned  his  claim  against  the  defendants  to  A.,  who  brought  an  action  thereon. 
B.,  acting  as  the  agent  of  A.,  in  endeavoring  to  collect  the  claim,  was  induced  by 
one  of  the  defendants  to  enter  into  a  stipulation  by  which  judgment  should 
be  entered  against  both  defendants,  but  to  be  enforced  only  in  a  certain 
way.  Judgment  having  been  entered  pursuant  thereto,  A.  assigned  the  judg- 
ment to  B. 

Held,  that  B.  could  not  have  the  stipulation  vacated  on  the  ground  of  fraud 
on  the  part  of  the  defendant  in  obtaining  it. 

Demurrer  to  complaint. 

The  facts  are  stated  in  the  opinion. 
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L.  II.  Van  Schawk)  for  the  plaintiff. 
TFm.  B.  Leeds,  for  the  defendant. 

SUTHERLAND,  J.  —  The  plaintiff  had  a  claim  arising  on  con- 
tract against  the  defendant  George  D.  Baldwin  and  one  Wil- 
liam H.  Adams,  who  were  copartners  under  the  firm  name  of 
Adams  &  Baldwin,  as  bank-note  engravers,  for  three  thousand 
dollars,  and  which  claim  the  plaintiff'  assigned  to  one  John  C. 
Ausman. 

Ansman,  as  assignee,  brought  an  action  in  this  court  on  the 
claim  against  Adams  &  Baldwin  ;  and  issue  being  joined  there- 
in, the  action  was  noticed  for  trial  at  the  circuit. 

Baldwin  proposed  to  the  plaintiff,  acting,  as  alleged,  as  the 
agent  of  Ansman  in  the  management  of  the  action,  and  in  re- 
lation to  the  subject-matter  thereof,  a  settlement  of  the  suit  ; 
and  it  was  settled,  by  judgment  being  permitted  to  be  entered 
up  against  the  defendants  in  the  action  for  $1361.21,  in  pursu- 
ance of,  and  upon  the  terms  and  conditions  of  a  written  agree- 
ment entered  into  between  the  parties. 

By  this  agreement,  Ansman  stipulated  to  enforce  the  collec- 
tion of  the  judgment  out  of  the  separate  property  of  Adams, 
and  not  out  of  the  property  of  Baldwin,  and  to  use  all  lawful 
means,  by  execution  and  supplemental  proceedings,  to  enforce 
the  collection  of  the  judgment  out  of  the  property  of  Adams  ; 
and  Baldwin  agreed  to  pay  Ansman  in  bank-note  engraving  and 
printing  on  demand,  a  sum  not  exceeding  $6SOT6B2^,  or  any  de- 
ficiency less  than  that  sum,  which  could  not  be  collected  out  of 
Adams  ;  and  on  payment  of  such  deficiency,  not  exceeding 
$6SOT6o2o-,  Baldwin  was  to  be  released  from  the  judgment. 

The  complaint  in  this  case,  after  alleging  substantially  these 
facts,  alleges  that  this  settlement,  and  the  agreement  under 
which  the  judgment  was  entered,  were  all  brought  about  by  the 
fraud  of  Baldwin,  setting  out  the  facts  and  circumstances,  and 
the  alleged  false  representations  of  Baldwin  to  show  the  fraud  ; 
that  Adams  was  insolvent,  and  Baldwin  knew  it  ;  that  nothing 
had  been  or  could  be  collected  of  Adams,  although  execution 
had  been  issued  on  the  judgment,  and  supplemental  proceed- 
ings instituted  against  him  ;  that  Baldwin's  fraud  was  first  dis- 
covered by  Ansman  and  the  plaintiff  when  the  execution  was 
issued  ;  that  Baldwin  was  and  is  responsible,  and  the  claim 
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could  have  been,  and  could  now  be  collected  of  him  ;  that  be- 
fore the  commencement  of  the  action,  the  said  "  Ansman,  for  a 
valuable  consideration,  sold,  assigned,  and  transferred  the  said 
judgment"  against  Adams  &  Baldwin  to  the  plaintiff;  and  that 
the  said  Adams  &  Baldwin  are  indebted  to  the  plaintiff  on  the 
judgment  in  the  sum  of  $1465.01,  with  interest  thereon  from 
28th  November,  1856. 

On  these  facts  the  plaintiff  asks  in  his  complaint  that  the 
said  stimulation  or  agreement  may  be  set  aside,  and  declared 
null  and  void,  and  for  such  other  relief  as  the  court  may  think 
proper  to  grant. 

The  defendant  demurs,  on  the  ground  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 

The  question,  and  the  only  question  raised  by  the  demurrer 
is,  whether  the  plaintiff,  as  the  assignee  of  the  judgment  merely, 
conceding  Ansman's  right  on  the  discovery  of  the  fraud  to  bring 
this  action,  and  ask  for  the  relief  asked  for  by  the  plaintiff,  can 
bring  the  action,  or  has  any  right  to  such  relief. 

Ansman,  on  his  discovery  of  the  fraud,  could  have  consid- 
ered the  judgment  void  or  voidable,  and  could  have  instituted 
an  action  or  proceedings  to  set  aside  the  stipulation  and 
judgment,  and  have  them  declared  void  on  the  ground  of  the 
fraud  ;  or  he  could  affirm  the  judgment  and  stipulation,  and 
hold  Baldwin  personally  responsible  in  an  action  for  the  deceit 
or  fraud. 

Ansman's  assignment  of  the  judgment  to  the  plaintiff  was  an 
affirmance  of  the  judgment  by  Ansmtin,  and  may  have  left  in 
him  the  action  or  right  of  action  against  Baldwin  for  the  fraud ; 
but  the  assignment  of  the  judgment  could  not  carry  with  it  this 
right  of  action  for  the  fraud,  nor  was  it  susceptible  of  assign- 
ment, so  as  to  give  the  assignee  a  right  of  action  in  his  own 
name.  (Zabriskie  a.  Smith,  3  Kern.,  322.) 

The  plaintiff  took  the  judgment  with  knowledge  of  the  stipu- 
lation restricting  its  operation,  and  must  be  presumed  to  have 
taken  it  subject  to  the  stipulation,  and  in  fact,  to  have  taken  the 
stipulation  as  a  part  of  the  judgment;  and  it  would  be  very  ex- 
traordinary, if  it  could  be  presumed  that  the  plaintiff  took 
under  the  assignment  of  the  judgment  a  right  at  the  same  time, 
and  by  the  same  assignment,  to  attack  and  repudiate  the  judg- 
ment. 

VOL.  VIII.— 23 
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In  my  opinion,  the  complaint  shows  no  cause  of  action  in  the 
plaintiff;  and  the  defendant  must  have  judgment  on  the  de- 
murrer, with  costs. 


WILSON  a.  DUNCAN. 

New  York  Superior  Court ;  Special  Term,  February,  1859. 

INTERPLEADER. — MOTION  TO   SUBSTITUTE   ADVERSE  CLAIMANT  AS 

DEFENDANT. 

In  an  action  brought  in  the  New  York  Superior  Court  to  recover  from  the  de- 
fendants moneys  deposited  with  them  by  the  plaintiffs'  assignors,  the  defendants 
showed  that  after  the  action  was  brought  they  had  been  served  with  an  attach] 
ment  in  an  other  action,  by  parties  claiming  the  fund,  and  that  there  was  also 
another  suit  pending  in  the  Supreme  Court  by  claimants  on  behalf  of  creditors, 
seeking  to  set  aside  the  assignment  which  was  the  ground  of  the  claim  of  the 
plaintiffs  in  this  action. 

Held,  that  their  motion  to  substitute  such  claimants  as  defendants  must  be 

granted. 

v 

Motion,  under  section  122  of  the  Code,  to  substitute  the  per- 
sons named  in  place  of  the  defendants. 

Mr.  Laroque,  for  the  application  by  defendants. 
Mr.  Brady,  for  the  plaintiffs. 
Mr.  Field,  for  Paige  &  Company. 

HOFFMAN,  J. — The  first  view  of  the  case  is  upon  the  moving 
papers ;  the  next,  how  it  is  affected  by  the  proceedings  in  the 
Supreme  Court,  and  other  facts  stated  in  opposition  : 

The  plaintiffs  are  assignees  of  L.  O.  Wilson  &  Co. :  the  de- 
fendants had  received  large  sums  of  money  as  the  bankers  of 
such  firm,  and  have  a  balance  in  hand  of  $52,909.10,  which 
the  plaintiffs  demand  in  this  action  :  the  assignment  is  dated 
the  30th  of  June,  1858,  and  on  the  1st  of  July,  1858,  a  written 
notice  was  "delivered  to  the  defendants,  signed  by  L.  O.  Wilson 
&  Co.,  apprising  them  of  the  assignment,  and  that  they  were 
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authorized  to  transfer  the  balance  to  such  assignees.  This  suit 
was  commenced  on  the  3d  of  February,  1859. 

In  September,  1858,  payment  of  over  the  sum  of  $21,000  was 
made  to  the  plaintiffs  by  the  defendants  on  account;  and  on  the 
16th  of  September,  1858,  a  demand  was  made  for  the  balance. 

Before  this  demand,  the  defendants  received  notice  from  the 
firm  of  J.  N.  Paige  &  Co.,  dated  the  3d  of  July,  1858,  stating 
that  they  claimed  a  lien  upon  all  the  effects  of  the  firm  of  L.  O. 
"Wilson  &  Co.,  by  reason  of  a  special  agreement  made  in  Octo- 
ber preceding,  and  that  any  assignment  was  subordinate  to  their 
claim,  which  amounted  to  upwards  of  $±9,000. 

And  on  the  3d  of  August  an  attachment  issued  out  of  this 
court,  dated  the  1st  of  July,  1858,  and  was  served  upon  the  de- 
fendants by  the  sheriff.  The  application  recited  is  for  an  at- 
tachment against  the  property  of  Lewis  O.  Wilson,  impleaded,  &c. 
It  recites  that  Lewis  O.  Wilson  is  not  a  resident  of  the  State,  and 
commands  the  sheriff  "  to  attach  the  property  of  the  said  defend- 
ant, Lewis  O.  Wilson."  It  is  for  the  sum  of  $40,581.86. 

The  moving  papers  set  forth  also  an  attachment  issued  out  of 
the  Supreme  Court,  and  served  upon  the  defendants  by  Paige  & 
Co.,  to  which  I  need  not  now  further  advert.  The  sheriff,  it 
seems,  has  collected  money  enough  to  answer  it. 

One  other  fact  is  taken  from  the  other  papers  used.  The  suit 
in  this  court  on  which  the  attachment  issued,  was  against  the 
firm  of  Lewis  O.  Wilson  &  Co.,  composed  of  JBurchard,  and 
four  others.  This  interprets  the  clause  in  the  attachment,  "  Lewis 
O.  Wilson  impleaded  with  others."  This  suit  was  commenced 
early  in  July ;  the  complaint  is  sworn  to  on  the  1st,  and  the  an- 
swer served  on  the  20th. 

Another  point  is  to  be  noticed,  which  was  dwelt  upon  in  the 
Supreme  Court  as  of  importance.  It  was  sworn  on  information 
and  belief,  that  the  defendants  here  had,  on  the  1st  of  July,  trans- 
ferred the  fund  in  their  hands  to  the  credit  of  the  plaintiffs,  the 
assignees.  This  is  fully  met  and  denied.  The  fund  on  the  3d 
of  August,  the  time  of  the  service  of  the  attachment,  remained 
to  the  credit  of  L.  O.  Wilson  &  Co. 

The  action  of  Paige  &  Co.  in  the  Supreme  Court  was  (by  a 
supplemental  complaint)  framed  so  as  to  aim  at  setting  aside 
the  assignment  to  the  present  plaintiffs. 

Such  is  the  case,  as  far  as  it  is  now  necessary  to  present  it. 
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The  plaintiffs  bring  their  action  here  as  assignees  to  recover  the 
fund.  The  defendants  show  clearly  that  they  are  mere  stake- 
holders, owing  no  duty,  nor  having  incurred  any  liability  to  the 
plaintiffs  which  would  bring  the  case  within  a  certain  class  of 
authorities.  (Sherman  a.  Partridge,  4  Duer,  649.)  They  show 
that  one  suit  being  brought  against  them,  they  have  been  served 
with  an  attachment  in  another  action  by  the  sheriff;  the  parties 
in  that  action  insisting  upon  a  right  to  the  fund.  They  show 
another  suit  proceeding  in  the  Supreme  Court  by  claimants  on 
behalf  of  creditors  at  large,  asking  to  set  aside  the  assignment, 
which  is  the  ground  of  the  present  plaintiff's  claim.  Are  the 
defendants  bound  to  judge  of  these  conflicting  claims,  and  pay 
one  of  them,  or  be  embarrassed  with  two  suits? 

The  ground  of  a  bill  of  interpleader  is,  "  that  there  is  a  con- 
flict between  two  or  more  persons  claiming  the  same  debt  or 
debts,  and  that  the  double  claim  has  not  been  occasioned  by  the 
conduct  of  the  person  who  is  liable  to  discharge  the  debt  or 
obligation.  (Lord  Chancellor  in  Desborough  a.  Harris,  31  Eng. 
L.  &  Eq.,  592.) 

There  must  be  a  positive  claim  on  each  side,  and  the  case 
must  not  show  that  it  is  impossible  for  one  of  the  claimants  to 
prevail.  See  the  strong  language  of  Chancellor  Wai  worth  in 
Shaw  a.  Coster  (8  Paige,  347,  348).  The  case  itself  merely 
settled  that  a  sheriff  could  not  file  such  a  bill. 

2.  I  have  carefully  considered  what  has  passed  in  the  Supreme 
Court,  and  I  do  not  think  any  thing  there  interferes  with  grant- 
ing the  present  application. 

The  plaintiffs,  the  assignees,  bring  the  defendants  into  this 
court,  and  submit  themselves  thereby  to  what  shall  here  be 
deemed  legal  and  just.  Again,  the  question  as  to  the  rights  of 
Paige  &  Co.,  under  their  attachment  in  this  court,  does  not  arise 
upon  any  record  in  the  other  court.  And  again,  the  refusal  to 
permit  an  interpleader  in  the  Supreme  Court  may  be  placed 
upon  the  allegation  of  a  transfer  of  the  funds  to  the  assignee,  then 
sworn  to,  and  now  refuted. 

Order  granted  that  the  defendants  have  liberty  to  deposit, 
&c.,  in  the  Trust  Company  ;  and  on  producing  a  certificate,  &c., 
that  an  order  be  entered  substituting  and  discharging  as  prayed. 
Ten  dollars  costs  to  be  allowed  applicant.  Interest  at  the  origi- 
nal rate  agreed  upon. 
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GRANT'S  CASE. 

Supreme  Court,  First  District',  Special  Term,  December, 1S5S. 
ATTORNEY  AND  CLIENT. — REMEDY  BY  MOTION. 

An  attorney  may  be  summarily  required  on  motion  to  pay  over  to  his  client 
moneys  belonging  to  the  client,  although  the  moneys  "were  not  received  in  any 
legal  proceeding,  or  the  attorney  employed  in  any  legal  proceeding.  It  is 
enough  to  entitle  the  client  to  such  remedy,  that  the  attorney  received  the 
money  in  his  professional  capacity. 

A,  being  an  attorney,  received  money  from  B  to  invest  on  bond  and  mortgage  for 
B,  but  did  not  do  so. 

Held,  that  the  court  being  satisfied  that  he  would  not  have  been  employed 
had  he  not  been  an  attorney,  he  was  liable  to  be  summarily  required  on  motion 
to  repay  it. 

This  was  an  application  made  by  Mrs.  Agnes  Mary  Grant  to 
compel  the  defendant  C.,  an  attorney  of  this  court,  to  pay  over 
to  her  moneys,  the  proceeds  of  drafts  placed  by  her  in  his  hands, 
early  last  summer,  to  invest  upon  bonds  and  mortgages.  In 
July  or  August  she  determined  to  make  a  different  use  of  the 
money,  and  as  it  was  not  then  loaned  on  bond  and  mortgage, 
gave  him  notice  that  she  should  want  it  in  October  and  Novem- 
ber. On  the  1st  of  November  she  called  upon  him  for  it,  and 
he  refused  to  give  it  up  to  her,  insisting  that  he  had  promised  to 
loan  it  on  bond  and  mortgage ;  and  also  that  he  had  received 
information  that  the  money  was  in  some  way  trust  funds,  and 
that  until  he  could  obtain  information  from  England  in  rela- 
tion to  the  manner  Mrs.  Grant  obtained  them,  he  would  not 
pay  them. 

TF.  Tracy,  for  the  motion. 
Defendant  in  person,  opposed. 

BALCOM,  J. — This  is  a  motion  to  compel  C.,  an  attorney  in 
this  court,  to  pay  over  certain  moneys  in  his  hands  to  Mrs.  Agnes 
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Mary  Grant ;  and  the  affidavits  and  papers  read  on  the  hearing 
have  satisfied  me  that  the  moneys  in  question  belonged  to  Mrs. 
Grant.  They  were  received  by  Mr.  C.  on  drafts  delivered  to  him 
by  Mrs.  Grant ;  and  there  is  no  satisfactory  evidence  that  they 
belonged  to  any  other  person. 

The  moneys  were  received  by  Mr.  C.  to  invest  on  bond  and 
mortgage  for  Mrs.  Grant;  but  he  has  not  invested  them  on  such 
security.  He  has  loaned  a  portion  thereof  on  a  note,  or  in  some 
other  manner  not  authorized  by  Mrs.  Grant.  And  I  am  of  the 
opinion,  notwithstanding  the  very  friendly  feeling  that  exists 
between  the  parties,  that  Mr.  C.  would  not  have  been  em- 
ployed by  Mi's.  Grant  to  invest  her  moneys,  if  he  had  not  been 
an  attorney ;  also,  that  he  was  intrusted  with  her  moneys  in  con- 
sequence of  his  being  an  attorney,  and  received  the  same  in  his 
professional  character. 

Attorneys  are  frequently  employed  to  invest  moneys  for  their 
clients;  and  whenever  they  receive  money  in  their  professional 
character,  the  right  exists  of  proceeding  summarily  against 
them  to  compel  the  payment  over  of  such  money  in  their  hands. 
It  is  not  essential  that  they  should  have  received  the  money  in 
any  suit  or  legal  proceedings,  or  that  they  should  have  been 
employed  to  commence  legal  proceedings.  (4  Hill,  42.)  And 
I  think  Mr.  C.  is  liable,  within  these  rules,  to  be  proceeded 
against  summarily  to  compel  him  to  pay  over  to  Mrs.  Grant 
the  money  in  his  hands  belonging  to  her.  His  alleged  good 
motives  in  retaining  the  monevs  to  save  them  for  her  children, 

O  •/  / 

or  to  prevent  her  from  making  an  improvident  loan  of  the  same, 
is  no  legal  excuse  for  his  refusal  to  pay  them  to  her  when  she 
requested  him  to  do  so.  Mr.  C.  has  a  demand  against  Mrs. 
Grant  for  services  rendered  in  making  investigations  preparatory 
to  loaning  her  money  on  bonds  and  mortgages,  and  I  am  unable 
to  determine,  upon  the  affidavits  and  papers  before  me,  the  exact 
amount  of  money  Mrs.  Grant  has  in  Mr.  C.'s  hands,  including 
whatever  interest  thereon  he  is  justly  liable  for,  over  and  above 
the  amount  due  him  for  his  services.  It  is,  therefore,  ordered  that 
the  matter  be  referred  to  the  Hon.  Charles  A.  Peabody  to  ascer- 
tain and  report  to  the  court  the  balance  due  Mrs.  Grant  from  Mr. 
C.  over  and  above  his  claim  against  her  for  services.  Either 
party  may  be  examined  on  oath  before  the  referee  at  the  instance 
of  the  other,  or  in  his  or  her  own  behalf.  '  And  upon  filing  the 
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referee's  report,  an  order  may  be  entered  that  Mr.  C.  pay  over 
to  Mrs.  Grant  the  balance  of  money  that  shall  be  found  due  her 
by  the  referee,  within  ten  days  after  the  service  on  him  of  a  copy 
of  such  order. 


THE  PEOPLE  on  rel.  MORTON  a.  TIEMAN. 

Supreme  Court,  First  District;  Special  Term,  May,  1859. 

OFFICE  AND  OFFICER. — HOLDING   OVER. — RIGHT  TO  SALARY. — 

MANDAMUS.* 

Where  one  exercising  a  public  office  seeks  to  compel  payment  of  his  salary  by  man- 
damus, he  must  show  himself  entitled  of  right  to  the  office. 

The  compensation  of  a  public  office  is  an  incident  to  the  title  to  the  office,  not  to 
its  mere  occupation  or  exercise.  The  principle  which  avails  to  sustain  the  acts 
of  officers  de facto,  as  respects  third  persons,  will  not  avail  to  sustain  the  claim 
of  such  an  officer  to  salary  or  fees. 

An  officer  whose  term  has  expired,  has  no  right,  at  common  law,  to  hold  over  by 
reason  of  the  failure  of  the  proper  authorities  to  appoint  an  officer  in  his  place 
at  the  expiration  of  his  term.  There  is  no  common-law  rule  by  which  a  pub- 
lic officer  appointed  or  chosen  for  a  fixed  time  can  hold  office  beyond  that  term, 
upon  the  failure  of  the  proper  body  to  appoint  a  successor.  Acts  of  officers 
may  sometimes  be  sustained  under  evich  circumstances  to  protect  the  rights  of 
a  third  party ;  but  the  officer  himself  cannot  claim  to  hold  over,  unless  by  some 
provision  of  law  authorizing  it. 

There  is  no  such  provision  of  law  in  relation  to  the  office  of  city  inspector  of  the 
city  of  New  York,  entitling  the  incumbent  to  hold  over  after  the  expiration  of 
his  term,  until  his  successor  is  appointed. 

*  THE  PEOPLE  on  rel.  WEKKS  a.  EWEN,  (Supreme  Court ;  First  District,  Special 
Term,  June,  1859.) — In  this  matter  a  mandamus  had  been  asked  to  be  issued  to 
Brigadier-general  Ewen,  to  prevent  his  disbanding  the  twelfth  regiment  of  the 
New  York  State  militia,  as  he  had  been  ordered  to  do  by  the  governor.  The  ap- 
plication had  been  denied. 

Henry  R.  Cummings,  for  the  defendant,  now  applied  to  Mr.  Justice  Clerke  at 
special  term  to  tax  the  costs,  and  claimed  that  he  was  entitled  to  have  them  taxed 
under  the  fee-bill  in  force  prior  to  the  Code. 

Charles  E.  Miller,  opposed,  contended  that  the  only  costs  the  defendant  was  en- 
titled to  were  ten  dollars  costs  of  motion. 

Held,  that  the  costs  on  mandamus  were  to  be  governed  by  the  old  fee-bill ;  and 
they  were  taxed  in  this  case  at  ninety -six  dollars  and  forty-nine  cents. 
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Motion  for  a  peremptory  mandamus. 

This  was  an  application  by  the  relator  who  was  acting  as  city- 
inspector  of  the  city  of  New  York,  for  a  writ  of  mandamus  ad- 
dressed to  the  mayor  of  the  city,  to  compel  him  to  countersign 
a  warrant  for  the  payment  to  the  relator  of  the  salary  of  city 
inspector,  from  the  1st  day  of  January,  1859,  at  which  time  the 
relator's  term  of  office  had  expired,  and  since  when  he  had  been 
holding  over.  The  alternative  writ  was  granted,  and  on  the  re- 
turn made  thereto,  the  relator  moved  that  a  peremptory  writ 
issue. 

J.  W.  Edmonds,  for  the  relator. 
J?.  Busteed,  opposed. 

"W.  J.  ALLEN,  J. — This  proceeding  is  instituted  to  compel 
the  defendant  to  countersign  the  warrant  of  the  comptroller 
for  the  payment  of  the  salary  claimed  by  the  relator  as  "  city 
inspector"  for  the  months  of  January  and  February,  1859.  Upon 
the  return  to  the  alternative  writ  of  mandamus,  the  relator,  not 
controverting  the  facts  stated  in  such  return,  move  that  a  per- 
emptory writ  issue.  There  are  no  disputed  facts  in  the  case. 
Aside  from  some  clerical  mistakes  as  to  dates  which  do  not  mis- 
lead, and  are  therefore  immaterial,  the  alternative  writ  presents 
every  fact  necessary  to  a  determination  of  the  controversy,  and 
the  return  neither  traverses  nor  avoids  any  fact  alleged  in  the 
writ. 

The  parties  differ  only  as  to  the  legal  results  deducible  from 
those  facts.  The  relator,  prior  to  the  passage  of  the  act  amend- 
ing the  charter  of  the  city  in  1857,  was  elected  to  the  office  of 
city  inspector  for  the  term  of  three  years,  and  his  term  of  office 
would  have  expired  on  the  31st  day  of  December,  1858.  By 
the  act  of  1857,  the  government  of  the  city  was  remodelled,  and, 
among  other  alterations,  the  mode  of  appointment  and  the  ten- 
ure of  office  of  the  city  inspector  was  changed.  No  appoint- 
ment to  the  office  has  been  made  under  the  provisions  of  the 
new  charter,  and  the  relator  claims  that  he  is  still  in  office  by 
virtue  of  his  election  under  the  former  acts.  He  bases  his 
claim  to  the  remedy  by  mandamus  upon  his  title  to  the  office. 
This  prerogative  writ  can  only  issue  to  enforce  a  clear  legal 
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right.  The  relator  necessarily  tendered  an  issue  upon  the  legal 
title,  his  mere  right  to  the  office,  not  upon  the  possession  and 
the  exercise  of  its  functions  under  color  of  right. 

After  alleging  the  facts,  he  says  :  "  That  he  therefore  contin- 
ues to  be  and  still  is,  and,  during  the  months  of  January  and 
February,  1859,  was,  the  city  inspector  of  the  city  of  New  York, 
and  entitled  to  all  the  salary,  fees,  perquisites,  and  emoluments 
thereof." 

The  salary  and  fees  are  incident  to  the  title,  and  not  to  the 
usurpation  and  colorable  possession  of  an  office.  An  officer 
de  facto  may  be  protected  in  the  performance  of  acts  done  in 
good  faith  in  the  discharge  of  the  duties  of  an  office  under  color 
of  right,  and  third  persons  will  not  be  permitted  to  question  the 
validity  of  his  acts  by  impeaching  his  title  to  the  office.  Public 
interests  require  that  acts  of  public  officers,  who  are  such  de 
facto,  should  be  respected  and  held  valid  as  to  third  persons 
who  have  an  interest  in  them,  and  as  concerns  the  public,  in 
order  to  prevent  a  failure  of  justice.  (2  Kent's  Com.,  295.) 

But  it  does  not  follow  that  a  right  can  be  asserted  and  en- 
forced on  behalf  of  one  who  acts  merely  under  color  of  office, 
without  legal  authority,  as  if  he  were  an  officer  de  jure.  When 
an  individual  claims  by  action  the  office  or  the  incidents  to  the 
office,  he  can  only  recover  upon  proof  of  title.  Possession  under 
color  of  right  may  well  serve  as  a  shield  for  defence,  but  cannot 
as  against  the  public  be  converted  into  a  weapon  of  attack  to 
secure  the  fruits  of  the  usurpation  and  the  incidents  of  the 
office. 

It  may  well  be  that  every  act  of  the  relator  as  city  inspector 
hitherto  done  by  him  may  be  valid,  as  the  city  bound  by  all  his 
contracts  and  engagements  properly  entered  into,  and  yet  he 
not  be  entitled  to  claim  any  thing  more  than  mere  protection 
and  immunity  from  action  as  an  officer  de  facto  since  the  1st  ot 
January,  1859.  Evidence  establishing  the  fact  that  an  officer 
issuing  process  is  an  officer  de  facto,  is  not  merely  prima 
facie  evidence  that  he  is  an  officer.  It  is  conclusive  for  the 
protection  of  a  ministerial  officer  required  to  execute  such  pro- 
cess ;  but  to  constitute  a  person  an  officer  de  facto,  a  mere  claim 
to  be  a  public  officer,  and  executing  the  duties  of  the  office,  is 
not  sufficient.  There  must  be  some  colorable  right  of  office, 
or  an  acquiescence  on  the  part  of  the  public  for  such  a  length 
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of  time  as  will  authorize  the  presumption  of  at  least  a  colora- 
ble election  or  appointment.  (Wilcox  a.  Smith,  5  Wend.  II., 
231.) 

Whether  the  relator  was,  during  the  period  for  which  he  claims 
his  salary,  city  inspector  de  facto,  or  what  rights  or  liabilities 
result  from  his  acts,  either  to  third  persons,  the  public,  or  the 
city  government,  cannot  be  determined  here.  It  is  claimed  by 
the  relator  that  the  title  to  an  office  cannot  be  tried  in  this  pro- 
ceeding. If  so,  then  the  defendant  is  entitled  to  a  judgment 
dismissing  the  writ;  for,  whether  the  right  claimed  is  es- 
tablished by  evidence  which  would  make  the  relator  an  officer 
de  facto,  or  by  that  which  would  make  him  such  de  jure,  is  im- 
material. In  either  case  it  is  proof  that  he  is  an  officer,  in  both 
proving  by  evidence  differing  in  degree  that  he  is  an  officer 
dejure. 

An  officer  de  facto  is  presumed  to  be  an  officer  de  jure,  and 
in  some  cases,  as  in  Wilcox  a.  Smith,  the  presumption  is  con- 
clusive ;  but  it  is  only  conclusive  when  the  officer  is  to  be  pro- 
tected in  the  discharge  of  his  duties,  or  the  rights  of  third 
persons,  or  the  public  interests  are  concerned.  So  that  it  does 
not  lie  with  the  relator,  who  bases  his  right  of  action  upon  his 
title,  to  say  that  such  title  cannot  be  tried  in  the  proceeding  in- 
stituted by  himself;  in  other  words,  he  cannot  preclude  his 
adversary  from  denying  any  allegation  of  fact  material  to  his 
case. 

It  is  true  that  ordinarily  a  right  to  office  cannot  be  tried  col- 
laterally as  in  an  action  to  compel  a  ministerial  officer  to  per- 
form acts  founded  upon  the  proceedings  of  an  officer  who  is 
such  de  facto.  He  has  no  right  to  decide  on  the  acts  of  an 
officer  de  facto,  or  adjudge  them  to  be  null.  (People  a.  Collins, 
1  Johns.,  549.) 

Assuming  all  that  is  claimed  by  the  relator,  and  that  the  mayor 
acts  ministerially  in  countersigning  the  comptroller's  warrant, 
the  right  of  the  relator  to  call  upon  him  to  act  depends  solely 
upon  his  title  to  the  office.  The  title  is  not,  therefore,  collater- 
ally questioned,  but  is  directly  in  issue,  and  is  the  only  material 
fact  in  the  case.  It  is  insisted,  on  behalf  of  the  relator,  that  by 
the  omission  or  failure  of  the  mayor  to  appoint  an  officer  in  his 
place  at  the  expiration  of  his  term  of  office,  he  held  over  and  of 
right  exercises  the  duties  of  the  office,  and  is  entitled  to  its 
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emoluments.  This,  I  think,  depends  upon  the  true  construction 
of  the  amended  charter  of  1857. 

I  know  of  no  common-law  rule  by  which  a  public  officer,  ap- 
pointed or  chosen  for  a  specified  term,  can  hold  office  beyond 
that  term  upon  the  failure  of  the  proper  body  to  appoint  or 
elect  a  successor.  Officers  and  agents  of  private  corporations, 
whose  appointment  is  annual,  have,  I  think,  as  against  the  cor- 
porations, been  held  to  continue  in  office  after  the  expiration  of 
the  year,  when  no  successor  has  been  appointed,  and  they  have 
continued  to  act  by  the  sufferance  or  permission  of  the  corpora- 
tion. So,  too,  in  a  municipal  corporation,  the  subordinate  agents 
and  officers  receiving  their  appointments  from  the  local  gov- 
einment,  and  acting  as  the  servants  and  agents  of  the  appoint- 
ing body,  may  perhaps  hold  office  beyond  the  term  for  which 
they  were  originally  appointed  ;  at  least,  so  long  as  they  are  per- 
mitted to  act,  they  may  bind  the  corporation  in  whose  behalf 
they  act. 

The  question  has,  I  think,  generally  arisen  where  the  rights  of 
a  third  party  have  been  concerned,  and  there  is  a  very  obvious 
distinction  between  such  a  case  and  that  of  a  claim  by  the  of- 
ficer to  continue  to  act  as  a  matter  of  right,  and  as  against  the 
corporation.  The  case  of  McCall  a.  Byram  Manufacturing  Com- 
pany (6  Con.,  428)  illustrates  the  point. 

The  service  of  a  summons  upon  the  secretary  of  the  company 
after  mpre  than  a  year  from  the  time  of  his  election  had  elapsed, 
was  attempted  to  be  invalidated,  and  the  court,  in  a  very  cautious 
opinion,  sustained  the  service,  holding  that  the  officer,  although 
the  office  was  intended  to  be,  and  was  annual,  continued  until 
superseded  by  the  appointment  of  another  in  his  place.  The 
court  is,  however,  very  careful  to  say  that  neither  the  charter  nor 
by-laws  limited  the  official  existence  of  the  secretary.  The  uni- 
form course  of  legislation  is  very  high  evidence  that  there  is  no 
rule  of  the  common  law  by  which  an  individual  elected  or  ap- 
pointed to  office,  continues  in  office  after  the  expiration  of  the 
term  limited  by  law,  and  until  a  successor  is  chosen  and  quali- 
fied. "  It  is  a  usual  and  and  wise  provision  in  public  charters, 
that  the  officers  directed  to  be  annually  appointed  shall  con- 
tinue in  office  until  other  fit  persons  shall  be  appointed  and 
sworn  in  their  places.  This  was  the  case  in  the  charter  granted 
to  the  city  of  New  York  in  1686  and  1730."  (2  Kent's  Com., 
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295 ;  note  A.)  It  is  "  usual,"  because  it  is  deemed  necessary 
and  "  wise ;"  because  it  is  necessary  to  enable  the  officer  to  per- 
form the  duties  of  his  office  after  the  expiration  of  the  term 
prescribed  by  law. 

Very  careful  provision  is  made  by  the  laws  of  this  State  for 
all  the  cases  in  which  it  has  been  deemed  wise  to  authorize  per- 
sons in  office  to  hold  over  beyond  the  times  for  which  they  were 
appointed  or  chosen.  The  act  of  1824  (Laws  of  1824,  380)  was 
very  general,  and  applied  to  all  officers  who  were  duly  com- 
missioned, and  had  entered  upon  the  duties  of  their  respective 
offices,  and  enacted  that  they  should  continue  in  office  until 
their  successors  were  commissioned  and  sworn.  The  Revised 
Statutes  restrict  the  powers  to  officers  duly  appointed  (other  than 
justices  of  the  Supreme  Court)  and  to  sheriffs  and  clerks  of  coun- 
ties, including  the  register  of  the  city  and  cOunty  of  New  York. 
(I  Rev.  Stats.,  117,  §§9,  10.) 

The  revisors  reported  a  section  to  the  effect  that  the  powers  of 
every  other  officer  who  should  be  elected  by  the  people,  and 
not  re-elected,  should  cease  -with  the  term  for  which  he  should 
have  been  chosen.  This  was  not  enacted  for  the  reason,  doubt- 
less, that  it  was  not  deemed  necessary.  It  cannot  be  urged  as 
evidence  that  the  Legislature  intended  that  the  converse  of  the 
proposed  enactment  should  be  the  law,  else  why  did  the  Legis- 
lature provide  in  terms  for  the  continuance  in  office  of  sheriffs 
and  clerks  who  were  elected  by  the  people,  and  would  have 
continued  in  office  without  the  provision  ? 

That  provision  is  evidence,  first,  that  they  deemed  it  neces- 
sary, and  second,  that  officers  not  named  were  intended  to  be 
excluded  expressio  unius,  &c.  It  has  never  been  supposed  that 
members  of  assembly  or  senators  would  hold  over  upon  the 
failure  of  the  people  to  elect  a  successor.  So,  too,  town  officers, 
with  specified  exceptions,  hold  their  offices  for  one  year,  and 
until  others  are  chosen  or  appointed  in  their  places  have  qualified. 
(1  Rev.  Stats.,  347,  §  30.) 

This  careful  legislation  discloses  the  mind  of  the  Legislature, 
and  is  a  legislative  exposition  of  the  common-law  rule  upon  this 
subject.  The  colonial  charters  of  the  city  made  provision  for 
the  performance  of  the  duties  of  certain  offices,  by  those  duly 
commissioned,  until  successors  should  be  duly  qualified.  But  a 
city  inspector  was  not  then  known,  and  of  course  is  not  named 
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(Dames'  Z.,  153,  171),  &c.  By  the  act  of  1857,  the  "  Dongan 
and  Montgomerie  Charter"  is  preserved;  but  all  acts  amend- 
ing the  charter,  and  all  laws  inconsistent  with  that  act,  were  re- 
pealed by  the  act  of  1857  (§  54). 

The  relator  was  elected  to  the  office  under  one  of  the  acts 
thus  in  terms  repealed.  When  the  repealing  act  took  effect,  the 
former  acts  ceased  to  exist,  except  so  far  as  they  were  expressly 
contained.  All  power  granted  by  the  repealed  acts  was  re- 
voked, and  all  commissions  under  those  acts  terminated  with 
the  acts  themselves. 

A  law  repealed  is  as  no  law,  and  as  if  it  had  never  existed, 
except  as  to  the  rights  accrued  and  vested  under  it ;  and  the 
right  to  hold  office  for  a  given  term  is  not  a  vested  right  within 
the  exception.  In  the  act  of  1849,  amending  the  charter,  it  was 
enacted  that  all  officers  who  should  be  in  office  when  that  act 
should  take  effect,  should  hold  their  offices  until  their  successors 
should  be  duly  qualified  (Dames1  G.  Z.,  209,  §  326),  which  is 
but  another  legislative  expression  of  opinion  as  to  the  necessity 
of  such  a  provision.  A  like  provision  is  embodied  in  the  act  of 
1857,  and  made  applicable  to  all  the  persons  in  office  under  the 
city  government,  excepting  certain  officers  (one  of  whom  is  the 
"  city  inspector"),  who  should  "  continue  in  office  until  the  expi- 
ration of  their  several  terms."  (Act  o/"1857,  §  351.) 

This  clause  modified  the  repealing  clause  of  the  act,  and  made 
it  take  effect,  so  far  as  it  affected  the  office  of  the  relator  at  the 
expiration  of  his  term  of  office.  The  Legislature  did  not  shorten 
his  term  of  office,  but,  upon  the  expiration  of  the  term  for 
which  he  was  elected,  the  repealing  clause  took  full  effect,  and 
of  course  the  official  existence  of  the  relator  derived  under,  and 
dependent  upon  the  repealed  act  ceased. 

It  is  very  likely  that  could  the  Legislature  have  foreseen,  or 
had  they  thought  it  possible  that  a  mayor  would  be  so  unmind- 
ful of  his  duty  as  to  fail  to  nominate  his  successor,  or  so  unfortu- 
nate as  to  be  unable  to  nominate  one  who  should  prove  accept- 
able to  the  board  of  aldermen,  they  might  have  provided  for 
the  continuance  in  office  of  the  relator  until  his  successor  should 
be  qualified.  But  by  compelling  the  mayor,  upon  the  rejec- 
tion by  the  aldermen  of  one  nominee,  to  nominate  another 
immediately,  they  have  not  left  it  optional  with  the  mayor  to 
suffer  a  vacancy  to  exist,  and  the  contingency  which  has  oc- 
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curred  was  not  foreseen.  But  it  is  sufficient  for  this  case  that 
the  Legislature  have  not  continued  the  relator  in  office  after 
the  31st  of  December,  1858. 

The  heads  of  the  executive  departments,  as  organized  and 
appointed  under  the  act  of  1857,  held  office  for  two  years,  and 
until  the  appointment  of  their  successors  (Act  0/'1857,  §21).  It  is 
very  evident  that  this  section  has  no  reference  to  those  in  office 
at  the  time  the  act  should  become  a  law.  Aside  from  its  terms, 
which  indicate  its  application  to  those  to  be  appointed  under  the 
act,  provision  is  made  in  subsequent  actions  in  respect  to  those 
then  in  office.  Tally  a.  The  State  (1  Carter's  B.,  500)  is,  I 
think,  in  principle  decisive  of  the  case.  The  syllabus  of  this 
case,  so  far  as  pertinent,  is  to  the  effect,  that  when  there  is  an 
express  or  implied  restriction  in  a  charter  of  incorporation  upon 
the  time  of  holding  office  under  such  charter,  as  that  the  officers 
shall  be  annually  elected  on  a  particular  day,  and  that  they 
shall  hold  from  a  charter  election  day  until  the  next,  or  that 
they  shall  be  elected  for  the  year  ensuing  only,  in  such  cases 
the  officers  cannot  hold  over  beyond  the  next  election  day,  or 
the  end  of  the  year.  When,  by  the  constitution  of  the  corpo- 
ration, the  officers  are  elected  for  a  term,  and  until  their  suc- 
cessors are  elected  and  qualified,  or  when  they  are  elected 
for  "  the  year  ensuing,"  and  the  charter  contains  no  restrictive 
clause,  the  officers  may  continue  to  hold  their  offices  after  the 
expiration  of  the  year,  and  until  they  are  superseded  by  the 
election  of  other  officers  to  fill  their  places. 

The  action  was  against  the  sureties  of  school  commissioners 
who  had  been  elected  under  an  act  which,  as  in  this  case,  had 
been  repealed,  for  a  default  happening  after  their  term  of  office 
had  expired,  and  qualified.  The  court  in  the  opinion  quote  the 
language  of  the  last  act,  and  say  that  it  is  as  if  it  had  read — 
"  Be  it  enacted,  that  in  each  county  of  this  State  in  which  there 
is  no  school  commissioner,  one  shall  be  elected  at  the  next 
annual  August  election.  That  in  each  county  where  there  is  a 
school  commissioner  now  in  office,  such  commissioner  shall  con- 
tinue to  hold  for  the  term  for  which  he  was  elected." 

This  is  substantially  the  provision  of  the  act  of  1857  under 
consideration,  and  the  court  in  Indiana  say  of  the  act  of  that 
State  :  "  These  provisions  in  effect  repeal  the  clause  in  the  law 
of  1831,  authorizing  Tully  to  hold  over  till  the  qualification  of 
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a  successor,  and,  as  we  think,  place  his  case  among  those  of  the 
first  class  recounted  in  this  opinion,  in  which  there  is  an  im- 
plied restriction  upon  the  right  of  holding  over." 

The  head  note  of  the  reporter  upon  this  branch  of  the  case 
is — "  Under  the  act  of  1831  a  second  school  commissioner  could 
have  indefinitely  held  his  office  until  the  election  of  a  suc- 
cessor, and  in  such  case  his  sureties  would  have  been  liable  for 
his  acts  during  his  continuance  in  office.  The  act  of  February 
2,  1838,  repealed  the  act  of  1831,  and  limited  the  terms  of 
school  commissioners  to  the  precise  times  for  which  they  were 
elected,  and  the  sureties  are  not  liable  under  the  law  for  the  acts 
of  the  commissioner  after  the  expiration  of  his  time." 

Now,  it  is  not  necessary  to  say,  with  the  court  in  the  case  cited, 
that  if  there  is  no  restriction,  express  or  implied,  in  the  law,  an 
officer,  elected  for  a  given  time,  may  hold  over  until  super- 
seded by  his  successor,  for  the  reason  that,  in  this  case,  within 
the  rule  laid  down,  there  is  a  restriction  imposed  by  the  act 
limiting  the  term  of  office  of  the  relator  to  the  precise  term  for 
for  which  he  was  elected. 

I  am  of  the  opinion  that  upon  his  own  showing,  and  upon  the 
just  construction  of  the  act  of  1857,  he  did  not  continue  in  office 
after  the  31st  of  December,  1858.  1.  By  the  repeal  of  the  act 
under  which  he  took  office — which  repeal  took  full  effect  upon 
his  office  on  the  day  named — his  authority  as  city  inspector 
wholly  ceased.  2.  There  is  no  provision  of  law  in  force  author- 
izing him,  expressly  or  by  implication,  to  continue  to  perform 
the  duties  of  the  office  after  that  day.  3.  His  time  of  office  is 
expressly  limited  by  the  act  of  1857  to  the  time  for  which  he 
was  elected,  which  expired  on  that  day. 

It  follows  that  he  has  not  established  a  right  to  the  writ  for 
which  he  asks,  and  the  motion  must  be  denied  with  costs. 
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YALLANCE  a.  BAUSCH. 

Supreme  Court,  First  District ;  General  Term,  May,  1859. 

CONTESTING  WILL  OF  MARRIED  WOMAN. — HUSBAND'S  TITLE  TO 
SEPARATE  PROPERTY  OF  DECEASED  WIFE. 

The  acts  of  1848  and  1849,  respecting  the  separate  property  of  married  women 
(Laws  of  1848,  ch.  200 ;  Laws  c/1849,  ch.  375),  do  not  divest  the  husband's  right 
of  succession  to  his  wife's  personalty  on  her  decease,  except  where  the  power 
of  disposal  given  to  her  by  the  statute  is  actually  exercised. 

The  relatives  of  a  deceased  married  woman  have  no  interest,  under  these  statutes, 
enabling  them  to  contest  the  probate  of  her  will  of  personal  estate. 

Appeal  from  a  decree  of  the  surrogate  of  New  York  admit- 
ting a  will  to  probate. 

The  facts  are  fully  stated  in  the  opinion. 

John  W.  Edmonds,  for  the  appellant. 
It.  M.  Harrington,  for  the  respondent. 

BY  THE  COURT.* — SUTHERLAND,  J. — This  is  an  appeal  from  the 
decree  of  the  surrogate  of  New  York,  admitting  to  probate  the 
will  of  Catharine  E.  Bausch,  the  wife  of  the  respondent. 

The  testratrix  was  the  owner  of  certain  personal  property, 
and,  during  coverture,  made  her  will,  bequeathing  the  same, 
bearing  date  December  1,  1856.  She  died  on  the  27th  of 
March,  1857,  leaving  no  children,  but  leaving  her  husband,  the 
respondent,  and  the  appellant,  her  mother,  her  surviving. 

The  appellant  attended,  as  her  next  of  kin,  at  the  probate,  and 
filed  objections  thereto,  and  prayed  to  have  said  objections  heard ; 
but  the  surrogate  decided  that  she  could  not  be  heard  in  the 
premises,  and  had  no  interest,  right,  or  title  in  or  to  the  goods, 
chattels,  and  credits,  whereof  the  said  Catharine  died  the  owner, 
and  in  possession ;  but  that  the  same  belonged,  after  due  ad- 
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ministration,  to  the  respondent,  who  proposed  the  will,  as  her 
husband ;  and,  therefore,  that  the  appellant  had  no  interest  in 
the  matter  of  the  probate  of  the  will. 

It  does  not  expressly  appear,  but  it  is  presumed,  that  the  mar- 
riage took  place  subsequent  to  the  acts  of  1848  and  1849,  for  the 
more  effectual  protection  of  the  property  of  married  women  ; 
or,  if  it  took  place  before  those  acts,  that  the  property  of  the 
wife  was  acquired  by  her  subsequently,  so  that  she  had,  as  a 
married  woman,  all  the  rights  in  and  over  the  property  intended 
to  be  given  or  secured  to  married  women  by  those  acts,  irrespec- 
tive of  any  constitutional  question,  or  of  any  vested  right  of  the 
husband. 

The  question  then  is,  to  whom  does  the  personal  property 
of  a  married  woman,  continued  in  her,  or  acquired  and  held 
by  her,  as  a  married  woman  under  the  protection  of  those 
acts,  go  on  her  death,  without  having  made  any  disposition 
thereof  by  will  or  otherwise,  the  husband  surviving?  Does  the 
husband  succeed  and  take  it  absolutely,  or  does  it  go  to  her 
next  of  kin  ? 

The  surrogate  held  in  this  case,  as  he  did  in  McCorker  a.  Gold- 
ing  (1  Bradf.,  64),  that  the  statutes  of  1848  and  1849  had  not  in 
such  case  made  any  alteration  in  the  distribution  or  right  of  suc- 
cession ;  that  the  property  passed  to  the  surviving  husband  abso- 
lutely, subject  to  the  payment  of  the  wife's  debts,  founding  his 
right  to  the  property  on  his  sole  right,  if  otherwise  competent,  to 
administer  on  her  estate. 

The  learned  and  able  brief  submitted  by  the  counsel  for  the 
appellant  in  this  case,  is  mainly  intended  to  show  that  the  hus- 
band's right  to  the  personal  estate  of  his  wife,  dying  intestate, 
was  not,  prior  to  the  acts  of  1848  and  1849,  an  incident  merely 
of  his  administration  or  right  of  administration  on  her  estate, 
but  a  right  as  husband,  incident  to  or  arising  from  the  marriage 
relation,  existing  and  continuing  in  him  in  the  lifetime  of  the 
wife,  and  as  such  that  it  would  be  inconsistent  with  the  object 
and  provisions  of  the  acts  of  1848  and  1849,  and  with  the  sole 
and  separate  rights  and  interests  intended  to  be  given  and  se- 
cured to  married  women  in  and  over  their  property  by  those 
acts,  and  therefore  was  abrogated  by  those  acts. 

It  must  be  conceded,  I  think,  that  if,  since  the  acts  of  1848 
and  1849,  the  husband  is  entitled  to  the  undisposed  of  personalty 
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of  liis  wife  on  her  death,  he  takes  it  as  husband,  and  not  as  ad- 
ministrator. 

His  right  of  administration  is  positive  and  certain  by  statute, 
and  it  may  be  necessary  for  him  to  administer  on  her  estate  in 
order  to  recover  by  action,  or  to  reduce  into  his  possession  her 
choses  in  action  or  chattels  in  the  possession  of  third  persons ; 
but  it  is  presumed  that  a  voluntary  payment  to  him,  and  dis- 
charge by  him  of  a  bond  or  note  belonging  to  the  wife's  estate, 
without  or  before  administration,  would  be  perfectly  good.  Who 
could  object  ? 

It  may  be  admitted  that  this  right  to  her  personalty  would  fol- 
low from  his  certain  and  positive  right  of  administration,  and 
from  the  exception  from  the  statute  of  distribution  of  his  wife's 
estate,  and  the  absence  of  any  accountability  or  liability  on  his 
part  as  administrator  or  otherwise,  except  for  the  debts  of  his 
wife ;  and  yet,  why  was  he  excepted  from  the  statutes  of  distri- 
bution, except  as  husband  ?  and  why  his  certain  and  positive 
right  of  administration,  if  otherwise  competent,  except  as  hus- 
band ?  and  why,  if  any  other  person  administered,  or  the  hus- 
band died  without  having  fully  administered,  and  administration 
de  honis  non  was  granted  to  a  third  person,  was  such  other  ad- 
ministrator, both  at  common  law  and  by  statute,  a  mere  trustee 
for  the  husband  or  his  representatives  ?  (2  Kent's  Com.,  136  ; 
3  Rev.  Stats.,  5th  ed.,  §  30.) 

The  language  of  the  statutes  in  excepting  the  estates  of  married 
women  from  distribution  is,  that  "  their  husbands  may  demand, 
recover,  and  enjoy  the  same  as  they  are  entitled  by  the  rules  of 
the  common  law"  (3  Rev.  Stats.,  5th  ed.,  §  36.) 

It  is  said  in  the  books  that  the  husband  is  entitled  to  ad- 
minister for  his  owrn  benefit  as  husband,  and  that  he  is  entitled 
for  his  own  benefit  to  all  his  wife's  chattels  real,  things  in  action, 
and  every  species  of  personal  property,  whether  reduced  to 
possession  or  contingent,  or  recoverable  only  by  suit.  (2  Kent's 
Com.,  135  ;  Butler's  note  30±  to  Lib.  3  Co.  Iatt.)  But  he  could 
not  take,  as  administrator  of  his  wife,  that  which  he  was  ab- 
solutely entitled  to  in  the  lifetime  of  his  wife ;  and  at  ,the 
common  law,  by  the  marriage  he  became  absolutely  entitled  to 
all  her  goods  and  chattels  then  in  her  possession,  or  which  came 
into  her  possession  after  the  marriage,  and  to  such  of  her  choses 
in  action  as  he  should  reduce  into  his  possession  during  her  life. 
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I  think  in  giving  construction  and  effect  to  the  statutes  of 
1848  and  1849,  as  to  the  personal  estate  of  married  women, 
the  common  law,  or  statutory  right  of  the  husband,  when  those 
acts  were  passed,  even  to  the  choses  in  action  of  the  wrife,  not 
reduced  into  possession  in  her  lifetime,  should  he  considered  as 
one  of  his  marital  rights,  commencing  with  the  marriage,  continu- 
ing in  him  during  their  joint  lives,  and  surviving  on  her  death. 

Indeed,  it  has  been  recently  expressly  held  by  the  Court  of 
Appeals,  in  the  case  of  "Wester velt  a.  Gregg  (2  Kern.,  202),  that 
the  husband,  in  the  lifetime  of  the  wife,  had  a  vested  property 
or  interest  in  his  wife's  choses  in  action,  not  reduced  into  pos- 
session, which  the  statutes  of  1848  and  1849  could  not  consti- 
tutionally take  away. 

If  the  right  of  the  husband  to  reduce  the  wife's  choses  in 
action  into  his  possession  in  her  lifetime,  or  after  her  death  in 
case  he  survived  her,  was  property  and  a  vested  right  of  in- 
terest in  the  husband  in  the  lifetime  of  the  wife,  certainly  her 
death  could  not  divest  it;  the  right  to  reduce  her  choses  in 
action  into  his  possession  absolutely,  and  for  his  own  benefit, 
remaining  in  him  after  her  death,  as  fully  and  completely  as 
before. 

When  the  acts  of  1848  and  1849  were  passed,  the  husband 
took  and  had  by  the  marriage,  absolutely  as  his  own,  not  only 
the  goods  and  chattels  of  his  wife  in  her  possession,  and  also  a 
right  during  their  joint  lives  to  reduce  her  choses  in  action  into 
possession  for  his  own  benefit,  by  action  or  otherwise  ;  but  he 
also  took  and  had  by  the  marriage,  arid  held  during  their  joint 
lives,  a  right  after  her  death,  if  he  survived  her,  at  common  law 
and  by  statute,  as  her  administrator  or  otherwise,  to  take  and 
hold,  reduce  into  his  possession,  and  recover  absolutely  for  his 
own  use  and  benefit,  subject  to  the  payment  of  her  debts,  all  of 
her  chattels,  personal  estate,  and  choses  in  action,  which  he  had 
not  reduced  into  his  possession  in  her  lifetime,  or  which  had  not 
become  his  absolutely  prior  to  his  death,  by  being  by  her  re- 
duced into  her  possession. 

•Now,  the  right  of  the  husband  after  the  death  of  the  wife,  to 
take,  reduce  into  his  possession,  and  keep  as  his  own,  her  choses 
in  action  and  personalty  after  paying  her  debts,  being  in  the 
lifetime  of  the  wife  just  as  positive  and  certain  as  his  right  to 
reduce  her  choses  in  action  into  his  possession  in  her  lifetime,  if 
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the  one  flowed  from  the  marriage,  and  was  a  vested  right  in  the 
husband  in  the  lifetime  of  the  wife,  the  other  also  flowed  from 
the  marriage,  and  was  a  vested  right  in  the  husband  in  the  life- 
time of  the  wife. 

The  exercise  of  either  right  depended,  of  course,  upon  the  life 
of  the  husband — both  rights  were  liable  to  be  defeated  by  his 
dying  before  his  wife  ;  but  if  he  lived  or  survived  his  wife,  both 
rights  were  fixed  and  certain  ;  and  I  do  not  see  how  the  Court  of 
Appeals  could  have  held  otherwise  than  they  did  in  "VVestervelt 
a.  Gregg,  that  the  right  of  the  husband  in  and  over  the  choses 
in  action  of  his  wife,  when  the  acts  of  1848  and  1849  were 
passed,  was  a  vested  right.  Certainly  its  liability  to  be  defeated 
by  the  death  of  the  husband  did  not  make  it  contingent,  or  pre- 
vent it  from  being  vested  ;  otherwise,  every  expectant  estate  or 
right  of  possession,  to  be  exercised,  or  to  take  effect  in  possession 
in  the  lifetime  or  on  the  death  of  another,  would  be  contingent ; 
as  the  remainder-man  or  holder  of  such  right  of  possession  might 
die  before  he  exercised  the  right,  or  before  the  person  on  whose 
death  his  expectant  estate  or  interest  was  to  take  effect  in  pos- 
session. (2  Cruise  Dig.,  270 ;  Fearne,  Con.  Rem.,  216,  7th  ed.; 
2  Ves.,  J.,  357.) 

As  the  law  was  when  the  acts  of  1848  and  1849  took  effect, 
the  husband  by  the  marriage  took  a  certain  and  positive  right  to 
all  his  wife's  choses  in  action,  liable  to  be  defeated  only  by  his 
death  before  he  had  exercised  the  right  and  reduced  them  into 
his  possession,  leaving  her  surviving. 

As  to  his  right  to  her  choses  in  action  as  her  survivor,  his 
right  of  administration  on  her  estate  was  positive  and  certain 
by. statute,  if  not  at  common  law  ;  it  might  have  been  necessary 
for  him  to  administer  to  enforce  her  rights  in  action  ;  but  if  he 
did  administer,  his  letters  of  administration  were  only  evidence 
of  his  common-law  right  and  title  and  beneficial  interest  as 
husband. 

As  to  the  goods,  chattels,  and  personalty  of  the  wife  in  her 
possession  at  the  time  of  the  marriage,  or  which  came  into  her 
possession  afterwards  during  the  marriage,  there  is  not  a  colora- 
ble reason  for  saying,  that  on  her  death  he  took  them  as  her  ad- 
misistrator,  or  as  an  incident  merely  of  his  right  of  administra- 
tion, for  they  must  have  absolutely  vested  in  him  as  his  own,  as 
husband,  in  her  lifetime. 
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It'does  not  appear  either  in  this  case,  or  the  case  of  McCosker 
a.  Golden  (I  Bradf.,  64),  whether  the  personalty  of  the  testatrix 
consisted  wholly  or  in  part  of  goods,  chattels,  and  property  ac- 
tually in  her  use  and  possession  in  her  lifetime,  or  of  choses  in 
action,  rights,  and  credits  which  she  had  never  reduced  to  her 
possession. 

I  think,  therefore,  that  in  this  case  the  appellant  has  a  right 
to  take  the  position,  that  if  since  the  acts  of  1848  and  1849,  on 
the  death  of  the  wife  without  having  disposed  of  her  per- 
sonalty by  will  or  otherwise,  the  husband  is  entitled  to  it  abso- 
lutely as  his  own,  subject  to  the  payment  of  her  debts,  that  he 
is  so  entitled  to  it,  as  before  those  acts,  as  husband,  and  as  an 
incident  of  the  marriage,  or  flowing  from  it,  and  not  merely  as 
an  incident  of  his  administration,  or  right  of  administration  on 
her  estate. 

But  giving  the  appellant  the  benefit  of  this  position,  does  it 
follow  that  this  right  of  the  husband  would  be  inconsistent  with 
the  rights  intended  by  the  acts  to  be  given  and  secured  to  mar- 
ried women  in  and  over  their  property,  so  that  ii;  must  be  pre- 
sumed this  right  of  the  husband  was  intended  to  be  abrogated 
thereby  ?  I  think  not.  After  the  most  careful  analysis  of  words 
and  principles  bearing  on  this  question,  I  can  see  no  such  incon- 
sistency. The  act  of  1848  is  entitled  "  An  act  for  the  more 
effectual  protection  of  the  rights  of  married  women ;"  and  that 
act,  and  the  act  of  1849  amending  it,  were  intended  to  give, 
and  do  give  a  married  woman  the  separate  use  and  absolute 
disposition  of  her  property,  real  and  personal,  by  will  or  other- 
wise, as  if  she  were  a  feme  sole.  She  may  use  and  enjoy  it, 
and  dispose  of  it  as  freely  and  as  absolutely  and  exclusively,  as 
she  could  had  she  continued  single  ;  but  she  is  nevertheless  a 
married  woman,  and  must  dispose  of  it  as  a  married  woman  ; 
and  admit  that  her  husband,  on  her  death,  succeeds  to  her  un- 
disposed-of  personal  property,  as  husband,  and  not  as  adminis- 
trator ;  his  right  of  succession,  as  husband^  would  no  more  in- 
terfere with  her  rights  in  and  over  the  property  in  her  lifetime, 
than  would  the  succession  of  her  mother  or  child  as  next  of 
kin.  The  right  of  succession  is  not  a  right,  but  an  incident  of 
property,  given  to  it  by  law.  The  inheritable  quality  or  inci- 
dent of  real  estate,  as  to  its  possessor,  may  be  the  measure  of 
the  quantity  of  his  estate  or  interest,  but  it  cannot  be  called  Ms 
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right,  but  rather  the  right  of  his  heirs.  "What  other  or  further 
right  of  property  is  there  or  can  there  be,  than  the  right  of 
its  free  and  exclusive  use  and  enjoyment  during  life,  with  a 
right  of  free  and  absolute  disposition.  These  rights  the  married 
woman  can  take,  and  has  under  the  acts  as  to  her  personalty, 
without  interfering  with  the  right  of  succession  of  her  husband. 
His  right  of  succession  may  be  a  marital  right,  and  vest  in  him 
by  the  marriage  ;  but  it  vests  subject  to  these  rights  of  the  wife, 
and  thus  can  never  interfere  with  them. 

There  cannot  be  two  antagonistic  rights  of  possession  and  en- 
joyment in  different  persons  in  the  same  property  at  the  same 
time ;  and,  therefore,  the  acts  of  1848  and  1849  have  abrogated 
the  husband's  common-law  right  to  the  use,  rents,  and  profits  of 
his  wife's  real  estate  during  their  joint  lives,  and  also  his  com- 
mon-law right  to  the  disposition  of  her  personalty  during  their 
joint  lijfes ;  but  there  might  be  a  hundred  successive  estates 
in  remainder,  existing  in  different  persons  at  the  same  time, 
and  vested  too,  limited  upon  an  estate  for  life  in  possession, 
without  at  all  interfering  with  the  estate,  right  of  possession,  and 
enjoyment  of  the  grantee  or  holder  of  the  life  estate ;  and  if 
you  give  to  the  grantee  or  holder  of  the  life  estate  in  possession, 
an  absolute  right  or  power  of  disposition  of  the  property,  this 
does  not  prevent  the  estate  of  the  remainder-man  from  being 
technically  vested,  subject  to  such  right  and  power  of  disposi- 
tion, although  it  may  infinitely  diminish  the  probability  and  value 
of  the  remainder-man's  expectant  future  right  of  possession.  The 
remainder  \vould  be  vested,  if  the  remainder-man  was  a  person 
ascertained,  and  in  being,  and  capable  of  taking  in  possession 
immediately  on  the  termination  of  the  estate  for  life  in  posses- 
sion, without  the  holder  of  the  estate  for  life  having  exercised 
his  absolute  power  of  disposition. 

Before  the  Revised  Statutes,  a  general  devise  of  real  estate, 
without  specifying  any  particular  estate,  with  an  absolute  power 
of  disposition  annexed,  gave  a  fee  ;  but  a  devise  for  life  in  ex- 
press terms  with  a  like  power  of  disposition,  gave  only  a  life 
estate.  (Jackson  a.  Bobbins,  16  Johns.,  538.) 

The  article  of  the  Revised  Statutes  as  to  "  powers,"  permits 
future  estates  to  be  limited  on  a  particular  estate  for  life  or  years 
with  absolute  power  of  disposition,  except  as  against  purchasers 
and  creditors,  "Where  there  is  no  limitation  of  a  remainder  on 
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the  estate  of  the  grantee  of  the  power,  it  declares  that  he  shall 
be  entitled  to  an  absolute  fee. 

Before  the  Revised  Statutes  there  could  be  a  limitation  of 
personal  goods,  chattels,  and  money,  by  way  of  remainder  or 
executory  devise  after  a  bequest  for  life.  (Hyde  a.  Parratt, 
1  P.  W.,  1  ;  Tissen  a.  Tissen,  /£.,  500  ;  Wescott  a.  Cady,  7 
Johns.  Ch.  It.,  335  ;  Moffat  a.  Strong,  10  Johns.,  12.)  But  a 
grant  or  bequest  of  goods  and  chattels  for  life,  with  an  absolute 
power  of  disposition,  made  the  gift  as  to  the  first  taker  absolute, 
and  any  ulterior  limitation  over,  void.  (Fearne's  Exec.,  Dev., 
Powell's  ed.,  167,  226,  n. ;  arguments  of  counsel  in  Jackson  a. 
Robbins,  16  Johns.) 

Yet,  if  a  husband  by  marriage  articles,  or  post-nuptial  agree- 
ment, gave  his  wife  her  goods  and  chattels,  or  the  use  of  her 
goods  and  chattels  for  life,  with  absolute  power  of  disposition, 
there  is  no  doubt,  in  case  of  her  death  without  having  disposed 
of  them,  that  the  husband  would  have  taken  them  as  his  own, 
by  virtue  of  his  original  right  and  title  as  husband.  See  the 
cases  cited  by  Mr.  Bradford  in  McCosker  a.  Golden  (1  Bradf., 
64),  above  cited ;  and  JMoehring  a.  Mitchell  (1  Barb.  Ch.  R., 
271) ;  and  Strong  a.  Wilkin  (11}.,  9). 

No  doubt  the  rights  of  the  husband  to  his  wife's  person- 
alty and  in  her  real  estate,  which  he  acquired  by  marriage, 
and  by  the  birth  of  issue,  as  tenant  l>y  the  curtesy,  being 
rights  given  him  by  law,  he  could  waive  or  release  them  abso- 
lutely, either  by  ante  or  post  nuptial  agreement ;  but  the  point 
is,  that  if  the  instrument  went  no  further  than  to  release  and 
give  to  the  wife  her  goods  and  chattels,  or  the  sole  and  separate 
use  of  her  goods  and  chattels,  or  of  her  real  estate,  for  her  life, 
with  an  absolute  power  of  disposition,  his  right  of  succession  to 
the  goods  and  chattels,  and  his  right  as  tenant  by  the  curtesy 
in  her  real  estate,  would  have  remained  in  him  as  husband  on 
her  death  without  having  disposed  of  them.  The  presumption 
would  have  ~becn,  that  he  made  the  agreement  in  favor  of  his  wife 
with  a  knowledge  of  his  legal  rights  as  husband,  and  that  he 
did  not  intend  to  release  them  any  further  than  the  express 
words  of  the  instrument,  and  the  specific  rights  and  power  there- 
by given  to  his  wife  required. 

Precisely  so,  in  construing  these  acts  of  184S  and  1849,  we 
are  to  presume  that  the  Legislature  passed  them  with  the  knowl- 
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edge  of  the  husband's  common-law  rights,  and  that  these  rights 
were  not  intended  to  be  taken  away  any  further  than  was  ne- 
cessary to  secure  to  married  women,  as  against  their  husbands, 
the  free,  sole,  separate  use,  and  enjoyment,  and  absolute  dis- 
position of  their  property.  These  are  all  the  beneficial  rights  of 
property  that  could  be  conferred  on  them,  or  secured  to  them. 

An  alteration  by  the  statutes  of  the  legal  right  of  succession, 
or  of  the  legal  disposition  of  their  property  on  their  death,  with- 
out having  disposed  of  it  by  will  or  otherwise,  would  have  been, 
unnecessarily  for  the  declared  purposes  of  the  acts,  taking  rights 
from  the  husband,  and  conferring  them,  not  on  his  wife,  but  on 
others. 

What  principle  of  public  policy  or  political  economy  would 
have  induced  the  Legislature  to  take  away  the  husband's  right 
of  succession  to  his  wife's  undisposed-of  personalty,  and  give  it 
to  her  next  of  kin,  after  securing  to  the  wife  during  her  life  all 
the  beneficial  rights  she  ever  had  or  could  have  as  a  feme  sole 
in  or  over  it? 

If  the  force  and  direction  of  one's  affections  while  living 
should  direct  the  legal  disposition  of  property  after  death,  I 
should  not  like  to  believe  that  a  majority  of  married  women 
would  ask  for  the  construction  of  these  acts  insisted  on  by  the 
appellant. 

No  doubt  it  was  competent  for  the  Legislature  to  abolish  or 
change  prospective^  the  right  of  succession  of  the  husband 
to  his  wife's  undisposed-of  personalty,  and  his  right  as  tenant  by 
the  curtesy  in  her  undisposed-of  realty  in  which  she  had  an 
estate  of  inheritance ;  but  I  think  the  Legislature  intended  to 
take  away  neither  right  by  these  acts,  notwithstanding  the  able 
opinion  of  Mr.  Justice  Potter  on  the  latter  point,  in  Billings  a. 
Baker  (15  How.  Pr.  R.,  525). 

I  express  here  an  opinion  on  this  question,  whether  the  right 
or  estate  of  tenant  by  the  curtesy  has  survived  the  acts  of 
1848  and  1849,  because  the  opinion  of  Judge  Potter  in  the 
case  last  cited  was  particularly  cited  and  insisted  on,  on  the 
argument  of  this  case;  and  because  I  admit,  after  conceding 
to  the  appellant  her  position  in  this  case,  that  the  husband's  right 
to  his  wife's  undisposed-of  personalty  on  her  death,  if  he  has 
any  since  the  acts,  is  a  right  as  husband  existing  initiate  in  the 
lifetime  of  the  wife,  and  which  has  survived  the  acts  ;  that  the 
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reasons  above  stated  to  show  that  such  right  is  not  inconsistent 
with  the  acts,  in  the  main,  apply  equally  to  the  question  of  the 
husband's  right  or  estate  as  tenant  by  the  courtesy. 

Of  course  both  questions  are  mere  questions  of  intention — how 
far  the  acts  were  intended  to  operate. 

If  these  rights  of  the  husband  have  been  taken  away  by  the 
acts,  it  is  done  by  implication. 

In  Bower  a.  Lease  (5  Hill,  226),  the  court  says :  "  As  laws 
are  presumed  to  be  passed  with  deliberation,  and  with  full  knowl- 
edge of  all  existing  ones  on  the  same  subject,  it  is  but  reasona- 
ble to  conclude  that  the  Legislature,  in  passing  a  statute,  did 
not  intend  to  interfere  with  or  abrogate  any  former  law  relating 
to  the  same  matter,  unless  the  repugnancy  between  the  two  is 
irreconcilable.  Hence  a  repeal  by  implication  is  not  favored," 
&c.  (See  also  McCartee  a.  The  Orphan  Asylum  Society,  9  Cow., 
437,  506.) 

Much  stress  has  been  put  on  the  words,  "  and  shall  continue 
her  sole  and  separate  property,  as  if  she  were  a  single  female," 
and  the  words,  "  but  shall  be  her  sole  and  separate  property,  as 
if  she  were  a  single  female,"  &c.,  in  the  first  and  second  sections 
of  the  act  of  1848 ;  and  on  the  words,  "  and  the  same  shall  not 
be  subject  to  the  disposal  of  her  husband,  nor  be  liable  for  his 
debts"  in  the  first  section  of  the  act  of  1849,  as  showing  these 
acts  to  be  irreconcilable  with  the  continuance  of  the  rights  of  the 
husband  in  question. 

As  to  the  words  above  quoted  from  the  act  of  1848,  taken 
literally,  they  are  simply  absurd,  and  would  involve  a  legislative 
impossibility. 

The  property  of  a  single  female  cannot  literally  continue  in 
her  after  marriage  as  if  she  were  a  single  female.  The  act  of 
1848  was  intended  to  secure  to  a  married  woman  the  sole  and 
separate  use  of  her  property  as  if  she  was  single,  and  from  the 
peculiar  phraseology  above  quoted,  was  probably  intended  to 
give  her,  and  probably  would  have  given  her,  a  right  to  dispose 
of  it  (otherwise  than  of  her  personalty  by  will),  as  if  she  were 
single  ;  but  the  act  of  1848,  probably,  did  not  remove  the  dis- 
ability placed  on  married  women  by  the  Revised  Statutes  of  dis- 
posing of  their  personalty  by  will  (Wadams  a.  The  American 
Home  Missionary  Society,  2  Kern.,  415) ;  nor  have  both  acts  re- 
moved the  disability  of  coverture  as  to  her  property,  so  that  she 
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can  bind  herself  personally  as  a  feme  sole  by  her  contracts, 
and  thus  at  law  lead  to  an  involuntary  alienation  of  her  property 
by  judgment  and  execution.  (Yale  a.  Dederer,  recently  decided 
by  the  Court  of  Appeals,  not  yet  reported.) 

These  acts  have  not  therefore  in  all  respects  removed  the 
disability  of  coverture  as  to  the  property  of  married  women. 
They  have  removed  it,  so  far  as  it  was  for  their  benefit,  and  no 
further. 

Before  the  personality  of  married  women  dying  intestate  can 
go  to  their  next  of  kin,  the  exception  of  their  estates  from  the 
statute  of  distribution  must  be  repealed — who  can  say  that  the 
acts  of  1848  and  1849  imply  such  repeal,  or  that  such  repeal 
would  be  for  their  benefit  ?  So  as  to  the  phraseology  of  the 
act  of  1849,  "  and  the  same  shall  not  be  subject  to  the  disposal 
of  her  husband,  or  liable  for  his  debts ;"  the  act  was  intended  to 
protect  the  property  of  the  wife  against  the  husband  and  his 
debts  in  her  lifetime.  Of  what  consequence  is  it  to  her  whether 
the  property  is  sold  for  the  debts  of  her  husband,  or  of  her  next 
of  kin,  after  her  death  ? 

For  these  reasons,  which  have  been  stated  much  more  at  large 
than  I  intended  before  I  looked  into  the  cases  bearing  on  the 
construction  of  these  acts,  I  am  of  the  opinion  that  the  decree 
of  the  surrogate  in  this  case  should  be  affirmed,  with  costs. 


LULING  a.  STANTON. 

New  York  Common  Pleas  ;  Special  Term,  January,  1859. 

ACTION  ARISING  ON  CONTRACT,  FOR  RECOVERY  OF  MONET  ONLY. — 
FORM  OF  SUMMONS. 

The  provision  of  subdivision  1  of  section  129  of  the  Code — which  prescribes  the 
form  of  the  notice  to  be  contained  in  a  summons,  in  an  action  arising  on  con- 
tract for  the  recovery  of  money  only — is  to  be  applied  only  to  contracts  which, 
in  terms,  provide  for  the  payment  of  money. 

In  an  action  to  recover  unliquidated  damages  for  breach  of  a  contract,  the  sum- 
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mons  should  contain  the  notice  prescribed  by  subdivision  2,  viz.,  that  the  plain- 
tiff will  apply  to  the  court  for  the  relief  demanded  by  the  complaint.* 

Motion  to  set  aside  complaint  for  irregularity. 

The  complaint  alleged  that  defendants  agreed  with  plaintiff  to 
take  a  shipment  of  three  hundred  hogsheads  of  tobacco,  to  be 
carried  from  New  York  to  Bremen  ;  that  defendants  failed  to 
comply  with  the  agreement  on  their  part,  by  which  plaintiff 
was  put  to  expenses  (specified  in  the  complaint)  in  the  storage 
of  the  tobacco  and  insurance,  while  waiting  for  another  ship, 
loss  of  interest,  &c.  The  complaint  averred  damages  "  in  the 
sum  of  one  thousand  dollars,  with  interest,"  and  demanded  iude:- 

t  \)  O 

ment  for  that  amount. 

The  summons  stated  that  if  the  defendant  failed  to  answer  the 
complaint,  the  plaintiff  would  apply  to  the  court  for  the  relief 
demanded. 

The  defendant  now  moved  to  set  aside  the  complaint  for  ir- 
regularity, in  departing  from  the  summons  in  this  respect,  as 
stating  a  cause  of  action  which  could  only  be  pleaded  under  a 
summons  with  the  other  form  of  notice. 

B.  F.  Mudgett,  for  the  motion. 
Lane  &  Raciker,  opposed. 

BRADY,  J. — The  summons  in  this  action  is  in  the  proper  form. 
The  action  against  a  common  carrier  is  usually  an  action  for  a 
wrong,  and  not  strictly  upon  contract  (per  TAGGART,  J.,  Campbell 
a.  Perkins,  4  Seld.,  430),  and  the  claim  made  is  composed  of 
unliquidated  damages.  Such  is  the  case  here.  The  plaintiff 
states  his  damages  distinctly  and  definitely,  and  asks  judgment 
for  the  ao-o-reo-ate  sum.  It  is  his  own  estimate,  however,  and  it 

OO         O  i  •* 

is  not  provided  for  by  the  contract.  The  first  subdivision  of  sec- 
tion 129  relates  to  contracts  which  in  terms  provide  for  the  pay- 
ment of  money.  This  was  the  view  of  the  late  Justice  Barculo 
(The  Cemetery  Board  of  Hyde  Park  a.  Teller,  8  How.  Pr.  7?., 
505),  and,  in  my  opinion,  is  the  true  interpretation  of  the  statute. 

*  To  the  contrary  effect  is  Cobb  a.  Duukin,  Supreme  Court,  Seventh  District, 
Special  Term,  1858  (17  How.  Pr.  R.,  97). 
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The  following  cases  sustain  the  opinion  expressed  of  the  proper 
form  of  the  summons  herein.  (Tuttle  a.  Smith,  6  Abbotts'  Pr. 
R.,  329  ;  S.  C.,  14  How.  Pr.  R.,  395  ;  Dunn  a.  Bloomingdale, 
14  How.  Pr.  R.,  475;  S.  C.,  6  Abbotts'  Pr.  R.,  340,  note; 
McNeif  a.  Short,  14  How.  Pr.  R.,  463  ;  Clor  a.  Mallory,  1 
Code  R.,  126  ;  Flyn  a.  Hudson  River  Railroad  Company,  6 
How.  Pr.  R.,  310.)  The  motion  is  therefore  denied,  but  with- 
out costs,  the  authorities  being  somewhat  in  conflict  on  the  ques- 
tion. 


VAN  SCHAICK  a.  THIRD  AVENUE  RAILROAD 
COMPANY. 

Supreme  Court,  First  District ;  Special  Term,  May,  1859. 
CAUSE  OF  ACTION. — LIABILITY  OF  ASSIGNEE  OF  LEASE  TO  LESSOR. 

The  plaintiff  leased  certain  real  property  to  a  third  party,  who  took  as  lessee,  as 
agent  for  an  association.  The  association,  subsequently  becoming  incorporated, 
transferred  all  its  property  to  the  defendants  the  corporation,  and  caused  the 
lease  to  be  assigned  to  them,  and  the  latter  covenanted  to  do  and  perform 
all  things  which  the  association  were  bound  to  do. 

Held,  that  the  lessor  could  maintain  an  action  against  the  corporation  di- 
rectly upon  the  covenants  of  the  lease,  and  that  they  were  liable  for  rent  during 
the  whole  term,  and  not  merely  for  the  time  during  which  they  had  been  in 
possession  as  a  corporation. 

Trial  by  the  court. 

The  action  was  brought  by  Myndert  Van  Schaick,  to  recover 
from  the  defendants  rent  upon  a  lease  of  premises  demised  to 
Henry  Van  Schaick,  as  agent  or  trustee  for  an  association,  which, 
by  incorporation,  afterwards  became  the  corporation  defendant, 
and  to  whom  the  lease  had  been  transferred. 

DAVIES,  J. — If  the  defendants  can  be  regarded  as  standing 
only  in  the  position  of  assignees  of  the  lease  made  by  plaintiff 
to  Henry  Van  Schaick,  then  they  are  not  liable  to  the  original 
lessee  (the  plaintiff)  for  rent  which  has  accrued  since  they 
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ceased  to  have  the  possession  of  the  demised  premises.  If  they 
are  only  assignees  of  the  lease,  they  are  not  liable  for  any 
breaches  of  the  covenants  of  the  lease  since  their  assignment  of 
the  lease  to  Searles. 

This  court,  in  Carter  a.  Hammett  (18  Barb.,  608),  held  that 
"the  onV  liability  of  the  assignees  at  any  time  was  the  result 
of  their  possession,  and  was  limited  in  its  duration  by  the  opera- 
tion of  that  possession.  *  *  *  The  rule  in  such  cases  is — 
and  it  is  founded  on  the  principles  of  justice  and  implied  con- 
tracts— that  each  successive  party,  other  than  the  original  lessee, 
is  liable  only  by  reason  of,,  and  for  the  term  of  his  own  posses- 
sion. Possession  is,  therefore,  both  the  foundation  and  the 
boundary  of  the  liability." 

Chancellor  Walworth,  in  Childs  a.  Clark  (3  Barb.  Ch.  R., 
60),  says,  "  It  is  perfectly  well  settled,  however,  that  the  as- 
signee of  a  lease  is  only  liable,  as  such  assignee,  for  the  rents 
which  accrued  or  became  payable,  or  for  other  covenants  broken, 
while  he  was  such  assignee  ;  and  that  he  may  discharge  himself 
from  all  further  liability  by  assigning  his  interest  in  the  prem- 
ises to  a  stranger,  even  if  the  assignee  is  a  beggar,  provided  he 
actually  relinquishes  the  possession  of  the  premises  and  all  inter- 
ests therein,  so  that  the  assignment  is  not  merely  colorable  or 
fraudulent.  For  as  there  is  no  privity  of  contract  between  the 
lessor  and  the  assignee  of  the  lease,  the  latter  is  personally  liable 
only  in  respect  to  his  privity  of  estate  in  the  land,  or  in  respect 
to  covenants  running  with  the  land,  for  the  rents  which  accrued 
and  became  payable  after  such  privity  of  estate  commenced, 
and  before  it  terminated ;  that  is,  while  he  enjoyed,  or  had  the 
right  to  enjoy  the  premises,  or  some  part  thereof,  as  an  assignee 
of  the  lease."  In  support  of  these  propositions,  he  cites  Arm- 
strong a.  Wheeler  (9  Cow.,  88) ;  Torrey  a.  Pitcher  (Ccirtli.,  177) ; 
Likeux  a.  Nash  (2  Stran.,  1221)  ;  Taylor  a.  Shum  (1  Bos.  c£ 
Pul.,  21). 

The  cases  referred  to  fully  sustain  the  positions  of  the  chan- 
cellor, and  the  case  in  Strange  further  holds  that  it  was  no  fraud 

'  o 

in  the  assignee  to  assign  to  a  prisoner  in  the  fleet,  to  whom  he 
lent  five  shillings  to  pay  to  him  the  foundation  of  the  assign- 
ment. 

It  is  clear,  therefore,  upon  the  authorities  referred  to,  that  if 
the  defendants  stand  in  the  character  of  assignees  solely,  they 
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are  not  liable  for  any  rent  accrued  since  their  assignment  to 
Searles. 

But  it  seems  to  me  that  the  facts  disclose  an  entirely  different 
case,  and  by  it  their  liability  is  to  be  tested. 

The  lease  was  in  fact  made  to  Henry  Yan  Schaick,  as  the 
agent  or  trustee  of  the  company  of  which  the  defendants  are  the 
successors.  The  original  association  or  company  assumed  all  the 
covenants  of  the  lease,  and  the  present  defendants  have  taken 
from  that  association  all  its  property,  with  covenants  to  do  and 
perform  all  things  which  the  association  were  bound  to  do.  And 
immediately  upon  the  execution  of  such  transfer  by  the  associa- 
tion, and  to  effectuate  and  carry  into  effect  the  grant  made  by  it 
to  the  defendants,  Henry  Yan  Schaick,  the  trustee  and  agent  of 
the  association,  assigned  the  lease  to  the  defendants. 

The  defendants  are  therefore  the  true  owners  of  the  lease,  and 
Yan  Schaick  held  it  for  their  benefit.  If  he  had  refused  to 
transfer  it  to  them,  this  court  would  have  compelled  him  to  do 
so.  He  did  voluntarily  what  he  was  under  a  legal  obligation 
to  do :  vest  the  title  to  the  lease  in  the  name  of  his  principals. 
It  cannot  be  denied,  that  if  Henry  Yan  Schaick  had  been  sued 
for  the  rent  reserved  by  this  lease,  or  was  about  being  sued 
therefor,  he  might  maintain  his  action  against  these  defendants, 
to  compel  them  to  relieve  him  from  the  position  he  occupied,  as 
their  trustee  and  surety. 

I  think,  therefore,  when  the  defendants  took  the  assignments 
of  the  lease  from  Yan  Schaick  on  the  organization  of  this  com- 
pany, they  but  carried  out  and  gave  effect  to  the  intention  of  all 
parties,  that  when  the  company  became  legally  organized  and 
competent  to  take  title,  they  were  to  become  the  lessees  of  the 
premises,  and  subject  to  the  performance  of  all  the  covenants 
contained  on  the  part  of  the  lessees. 

Regarding  the  transaction  in  this  light,  and  which  I  am  satis- 
fied is  the  true  aspect  to  regard  it,  and  which  is  confirmed  by 
the  acts  of  the  parties,  the  case  of  Lorillard  a.  Lorillard  (4 
Abbotts'  Pr.  jff.,  210)  is  not  without  significance.  In  this  case 
it  was  clearly  intimated,  that  if  the  original  lessee  was  the  mere 
instrument  of  the  subsequent  assignee,  and  that  in  fact  it  was 
not  intended  that  any  title  should  vest  in  the  original  lessee, 
then  that  the  subsequent  assignee  might  be  liable  to  pay  the 
rent,  even  though  he  had  assigned  the  lease. 
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These  views  were  expressed  upon  the  principle  that  the  real 
party  in  interest  should  pay  the  rent,  and  that  when  that  party 
was  discovered,  he  might  be  made  liable.  In  this  case  there 
can  be  no  controversy  that  the  original  association  was  in  fact, 
though  not  in  name,  the  true  and  actual  lessee,  and  it  seems 
to  me  that  the  defendants  have  assumed  the  same  position,  and 
have  subjected  themselves  to  the  same  liabilities. 

There  can  be  no  doubt  that  Henry  Van  Schaick  is  liable  to 
pay  this  rent,  and  standing  as  he  does,  in  my  opinion,  as  surety 
for  the  defendants,  his  creditor  can  avail  himself  of  his  right 
primarily  to  call  upon  the  defendants,  to  pay  directly  to  him, 
instead  of  compelling  Henry  Van  Schaick  to  pay  him,  and 
leave  him  to  call  upon  the  defendants  for  reimbursement. 

This  rule  is  clearly  laid  down  in  Curtis  «.  Tyler  (9  Paige, 
432),  and  is  every  day  followed  in  this  court.  In  that  case  the 
plaintiffs  were  held  entitled  to  avail  themselves  of  a  security 
given  to  the  debtor  for  the  payment  of  the  debt  owing  to  them. 
The  chancellor  says  :  "  It  is  well  settled,  however,  that  when  a 
surety,  or  person  standing  in  the  situation  of  a  surety  fur  the 
payment  of  a  debt,  receives  a  security  for  his  indemnity,  and 
to  discharge  such  indebtedness,  the  principal  creditor  is  in 
equity  entitled  to  the  full  benefit  of  that  security.  And  it 
makes  no  difference  that  such  principal  debtor  did  not  act  upon 
the  credit  of  such  security  in  the  first  instance,  or  even  know  of 
its  existence." 

I  therefore  hold,  that  the  defendants  contracted  with  the  plain- 
tiff through  Henry  Van  Schaick,  as  their  agent  or  trustee  : 

1.  That  they  impliedly  as  well  as  expressly  agreed  to  pay  the 
rent,  to  assume  the  position  of  lessees,  and  to  indemnify  Henry 
Van  Schaick. 

2.  That  the  contract  originally  made  between  the  company, 
while  unincorporated,  and  Henry  Van  Schaick  and  the  plain- 
tiff, was  legally  and  equitably  made  with  the  defendants  when 
incorporated,  and  that  they  adopted  it,  and  availed  themselves 
of  its  benefits,  &c. 

3.  It  follows  that  taking  the  benefits  resulting  from  the  ar- 
rangement, they  are  also  subject  to  its  burdens,  certainly  to  the 
extent  of  relieving  and   indemnifying  Henry  Van  Schaick   to 
the  extent  of  his  liability  to  the  plaintiff. 

4.  That  in  equity,  Henry  Van  Schaick's  right  to  indemnity  is 
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the  property  of  the  plaintiff  his  creditor,  and  may  be  enforced 
by  him. 

The  plaintiff  is  therefore  entitled  to  judgment,  that  the  de- 
fendants perform  with  him  all  the  covenants  of  the  lease  to 
be  kept  and  performed  by  the  lessees,  and  pay  the  back  rent, 
and  pay  off  and  discharge  all  assessments  unpaid  on  the  premi- 
ses since  the  date  of  the  lease,  and  that  the  plaintiff  recover  his 
costs,  to  be  adjusted,  &c. 


EXENIG  a.  NOTT 

New  York  Common  Pleas  j  General  Term,  April,  1859. 
CAUSE  OF  ACTION. — PLEADING. 

A  woman  upon  whom  a  rape  has  been  committed,  may  maintain  an  action  for  the 
personal  injury. 

The  gist  of  the  action  is  force  and  violence ;  and  it  should  appear  from  the  com- 
plaint that  the  connection  was  against  her  will. 

In  stating  her  cause  of  action,  it  is  sufficient  if  the  complaint  conforms  to  what 
was  essential  in  the  way  of  averment  in  actions  of  trespass  for  injuries  to  the 
person. 

It  is  not  ground  of  demurrer  that  it  does  not  affirmatively  appear  on  the  face  of 
the  complaint  that  the  Court  has  jurisdiction  of  the  person  of  the  defendant,  or 
of  the  subject-matter  of  the  action. 

Appeal  from  an  order  sustaining  demurrer  to  complaint. 

The  complaint  alleged  "  that  at,  &c.,  the  defendant,  with  force 
and  arms,  ill-treated,  and  an  indecent  assault  made  upon  her, 
the  said  plaintiff,  and  then  and  there  debauched  and  carnally 
knew  her,  the  said  plaintiff,  whereby  she  became  pregnant  and 
sick  with  child,  and  so  remained,"  &c. 

The  defendant  demurred'.  The  court  at  special  term  sustained 
the  demurrer  on  the  grounds  that  such  assault  and  battery  were 
a  felony,  and  that  no  civil  action  could  therefore  be  brought ;  or 
that  the  complaint  was  for  seduction,  and  that  therefore  the 
plaintiff,  not  being  the  party  injured,  could  not  sue  for  damages, 
or  rather  loss  of  services. 


NEW-YORK.  385 


Kcenig  a.  Nott. 


The  plaintiff  now  appealed  to  the  general  term. 

Charles  Waters,  for  the  appellant. — I.  The  complaint  is 
not  for  a  seduction  or  loss  of  services,  but  for  an  indecent  as- 
sault and  battery,  of  which  it  is  "  a  concise  and  simple  state- 
ment," as  required  by  the  Code.  (§  142,  Voorhies,  4th  ed., 
p.  159.) 

II.  The  right  of  action  of  any  person  injured  by  felony  is  not 
in  any  case  merged  in  such  felony,  or  in  any  manner  affected 
thereby.    (2  12ev.  /Stats.,  4th  ed.,  563.     See  also  Sedg.  on  Dam., 
3d  ed.,  497,  and  note  and  authorities  there  cited.) 

III.  "Where  the  violation  of  a  right  admits  of  both  a  civil 
and  criminal  remedy,  the  right  to  prosecute  the  one  is  not 
merged  in  the  other."     (Code,  §  7,  4th  ed.,  p.  19.     See   also 

Boardman  a.  ,   15  Mass.,  336;  Bolen  a.  Alexander,  6 

Humph.,  433 ;  Blessingame  a.  Glover,  6  B.  Mon.,  38  ;  Foster 
a.  Commonwealth,  8  Watts  <&  S.,  77 ;  Cross  a.  Guthrie,  2  Root, 
Conn.,  90.) 

Wcssel  8.  Smith,  for  respondent. — I.  The  complaint  does  not 
contain  facts  sufficient  to  constitute  a  cause  of  action  ;  because — • 
1.  The  gist  of  the  action  as  stated  in  the  complaint  is  the  de- 
bauching the  plaintiff  and  getting  her  with  child.  The  allega- 
tions of  ill-treatment  and  indecent  assault  are  mere  inducement 
to  the  main  charge.  (Shufelt  a.  Rowley,  4  Cow.,  58 ;  Moran  a. 
Dawes,  II).,  412  ;  Dain  a.  Wyckoff,  3  Seld,,  191.)  2.  This  action 
can  only  be  maintained  by  a  parent,  master,  guardian,  or  one 
standing  in  loco  par entis,  for  loss  of  service ;  and  then,  in  order  to 
maintain  the  action,  it  must  be  shown  that  there  was  the  actual 
or  constructive  relation  of  master  and  servant,  and  the  master 
must  show  that  he  has  the  right  to  the  services  of  the  female  de- 
bauched. (3  Steph.  N.  P.,  ed.  1844,  2352  and  cases;  Bartley 
a.  Ritchmeyer,  4  Com.,  38,  43,  48,  and  cases.)  3.  The  seduced 
cannot  support  the  action  in  her  own  name.  (Same  cases,  and 
Cowden  a.  Wright,  24  Wend.,  429 ;  Whitney  a.  Hitchcock,  4 
Den.,  461.) 

II.  As  to  the  alleged  indecent  assault  the  plaintiff"  cannot 
maintain  this  action ;  because — 1.  The  complaint  does  not 
show  that  even  a  technical  assault  was  committed.  2.  It  does 
appear,  however,  that  the  alleged  assault  was  committed  with 
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the  plaintiff's  consent,  and  for  the  consequences  of  which  she 
•was  \npari  delicto,  and  therefore  cannot  maintain  this  action. 

III.  The  complaint  is  fatally  defective  in  not  stating  facts  to 
show  that  this  court  has  acquired  jurisdiction  over  the  person 
of  the  plaintiff  or  the  subject-matter  of  the  action  ;  because — 1. 
The  jurisdiction  of  this  court  is  limited  to  the  cases  mentioned 
in  the  statute  organizing  the  court.  They  have  jurisdiction  only 
in  such  cases,  and  all  facts  necessary  to  give  jurisdiction  must 
be  averred  in  the  complaint.  (Code,  Voorhies1  ed.,  1855,  21, 
§  9 ;  /&.,  43,  §  33 ;  Sheldon  a.  Wright,  1  Sdd.,  497,  511,  and 
cases  cited  ;  Frees  a.  Ford,  2  Ib.,  176,  and  cases  cited.  See 
also  in  connection,  Gage  a.  Stewart,  4  Johns.,  292 ;  Dakins  a. 
Hudson,  6  Cow.,  221 ;  Cleveland  a.  Rogers,  6  Wend.,  438 ; 
Lawton  a.  Erwin,  9  21.,  233 ;  People  a.  Koeler,  7  Hill,  39,  and 
cases  cited;  Grover  a.  Gould,  20  Wend.,  227.)  2.  The  com- 
plaint is  therefore  fatally  defective  in  not  averring  that  the 
plaintiff  was  a  resident  of,  or  personally  served  with  the  sum- 
mons within,  the  city  and  county  of  New  York,  or  within  the 
jurisdiction  of  this  court.  3.  This  objection  is  properly  and 
sufficiently  raised  by  the  demurrer,  and  is  not  waived  by  the 
defendant  appearing  and  taking  the  objection.  (Code,  §  144-5- 
6 ;  Belden  a.  K  Y.  &  II.  E.  E.  Co.,  15  How.  Pr.  R.,  17,  and 
cases  cited  ;  Wilson  a.  The  Mayor,  &c.,  6  Abbotts'  Pr.  JR.,  6 ; 
S.  C.,  15  Row.  Pr.  E.,  500.) 

IY.  The  grounds  of  demurrer  are  sufficiently  stated.  (Code, 
§  144,  and  cases,  ed.  1855.) 

DALY,  F.  J. — The  averment  in  the  complaint  is  not  of  an 
assault  merely,  but  of  a  battery  also.  The  plaintiff  avers  that 
the  defendant,  with  force  and  arms,  made  an  assault  upon  her, 
and  ihen  and  there  debauched  and  carnally  knew  her.  As 
every  battery  includes  an  assault,  it  is  the  usage,  in  pleading,  to 
aver  both,  as  is  done  here.  (2  Chitty  PI.,  851,  6th  Am.  ed.) 
The  ground  of  action  in  this  complaint  is  the  debauching  and 
carnally  knowing  the  plaintiff,  which  is  averred  to  have  been 
done  by  force.  The  vi  et  armis  clause  is  not  limited  to  the 
averment  of  an  assault,  but  is  connected  by  the  copulative  with 
what  follows,  and  relates  equally  to  the  debauching  and  car- 
nally knowing.  That  this  is  an  averment  of  an  assault  and 
battery  does  not,  in  my  opinion,  admit  of  a  doubt.  A  battery, 
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which,  as  before  suggested,  always  includes  an  assault,  and  the 
statement  of  which,  in  pleading,  is  always  accompanied  by  an 
averment  of  an  assault,  is  any  unlawful  touching  of  the  person 
of  another,  the  degree  of  violence  being  immaterial ;  nor  is  it 
essential  that  the  act  should  have  been  wilfully  done,  as  it  will 
suffice  if  the  facts  relied  upon  show  either  that  the  defendant 
was  in  fault,  or  that  the  act  was  unlawful.  (See  cases  collected 
in  2  Greenleafs  Eo.,  §  84,  85  ;  1  Saund.  PI.  &  Eo.,  141,  5th 
Am.  ed.)  And  certainly  the  averment  here,  that  the  defendant 
by  force  debauched  and  carnally  knew  the  plaintiff,  is  a  battery 
within  this  definition. 

The  doubt  in  respect  to  this  complaint  has  arisen,  I  apprehend, 
from  the  pleader's  employing  the  form  of  averment,  "  assaulted, 
debauched,  and  carnally  knew,"  which  was  usual  in  actions  of 
trespass  vi  et  armis,  brought  by  a  father  for  the  seduction  of  his 
daughter,  or  by  a  husband  for  a  criminal  conversation  with  his 
wife.  Thus  in  Woodward  a.  Walton  (1  Bos.  &  Pul.  N.  S.,  477), 
which  was  an  action  of  trespass,  the  averment  was  that  the 
defendant,  with  force  and  arms,  assaulted,  debauched,  and  car- 
nally knew  the  plaintiff's  daughter;  and  in  Rigaud  a.  Galli- 
sard  (7  Mod.,  80),  the  court  say,  "  If  a  man  find  another  man  in 
bed  with  his  wife,  he  may  have  an  assault  and  battery  against 
him."  Thus  in  the  forms  in  Chitty,  for  actions  of  trespass  vi 
et  armis,  for  criminal  conversation  or  seducing  a  daughter,  the 
averment  is  always  "assaulted,  debauched,  and  carnally  knew." 
(2  Chitty's  PI.,  856,  6th  Am.  ed.)  And  to  the  same  effect  are 
numerous  authorities.  (Macfadzen  a.  Olivant,  6  East.,  382 ; 
Bennett  a.  Alcott,  2  T.  R.,  166 ;  Bac.  Air.,  Marriage,  E.,  2.) 
Although  in  such  actions  the  injury  is  to  the  relative  rights  of 
the  father  or  husband,  yet  as  he  is  not  supposed  to  assent  to  the 
act,  it  is  regarded  as  done  forcibly  as  against  him  ;  and  for  dam- 
ages sustained  by  him  per  quod  servitium  amisit,  or  per  quod 
consortium  amisit,  trespass  vi  et  armis  was  considered  a  proper 
form  of  action. 

Lord  Holt  is  reported  to  have  said  in  Russell  a.  Come  (2  Lord 
Eaym.,  1032 ;  1  Salk.,  119),  that  a  man  could  not  maintain  an  ac- 
tion against  another  for  assaulting  his  daughter,  and  getting  her 
with  child,  unless  there  had  been  an  unlawful  entry  into  the 
plaintiff;  in  which  case,  the  assault  upon  the  daughter  would  be 
an  aggravation.  But  the  accuracy  of  Lord  Raymond's  recollec- 
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tion  of  what  was  said  by  Holt  was  doubted  in  Woodward  a. 
Walton,  supra  ;  and  the  law  was  held  to  be  otherwise  upon  the 
authority  of  an  earlier  case  than  the  one  in  Raymond  (Guy  a. 
Liversey,  Cro.  Jac.,  501  ;  2  Roll.  7?.,  51),  which  was  an  action 
of  assault  and  battery,  in  which  the  plaintiff  recovered  for  a 
battery  inflicted  by  the  defendant  upon  him,  and  also  for  the 
loss  of  the  service  and  companionship  of  his  wife,  who  went 
with  the  defendant  and  lived  with  him  in  a  suspicious  manner ; 
and  Cholmley's  case,  cited  in  the  foregoing,  where  a  man  brought 
an  action  for  the  battery  of  his  wife,  and  recovered  for  the  in- 
jury to  him  thereby.  A  man  might,  therefore,  bring  trespass  vi 
et  armis  for  the  seduction  of  his  wife,  daughter,  or  servant,  or 
for  an  assault  and  battery  upon  them,  and  hence  the  averment 
of  assaulted,  debauched,  and  carnally  knew,  in  all  the  forms; 
for  whether  the  carnal  knowledge  was  with  or  against  the  will  of 
the  wife  or  daughter,  the  action  was  equally  maintainable.  No 
forms  appear  in  a  case  like  the  one  now  before  us,  because  for  se- 
duction the  woman  had  no  cause  of  action  (Hamilton  a.  Lomax, 
26  Barb.,  615);  and  if  a  carnal  knowledge  of  her  person  was 
obtained  against  her  will,  it  was  a  rape,  and  the  civil  action  was 
merged  in  the  felony.  Our  statute  has  changed  the  law  in  this 
respect  (3  Rev.  Stats.,  589,  5th  ed.),  and  a  woman  upon  whom 
a  rape  has  been  committed  may  maintain  an  action  for  the  per- 
sonal injury ;  and  in  stating  her  cause  of  action,  it  is  sufficient 
if  her  complaint  conforms  to  what  was  essential  in  the  way  of 
averment  in  action  of  trespass  for  injuries  to  the  person. 

The  averment  of  the  plaintiff  here  is,  that  the  defendant  made 
an  indecent  assault  upon  her,  and  then  and  there  debauched  and 
carnally  knew  her.  It  has  been  showrn  from  the  cases  cited,  that 
upon  the  averment  "  assaulted,  debauched,  and  carnally  knew," 
a  father  or  husband  might  have  an  action  for  the  injury  done  to 
him  by  an  assault  and  battery  upon  the  person  of  his  wife  or 
daughter;  and  if  that  form  of  averment  would  be  sufficient  in 

O  / 

an  action  by  him  for  the  injury  done  to  his  relative  rights,  it 
would  be  equally  so  in  an  action  by  the  daughter  for  the  direct 
injury  done  to  her.  It  is  an  averment  of  an  injury  to  the  per- 
son unlawfully  inflicted  by  force,  and  sufficiently  describes  the 
act  that  caused  the  injury,  whoever  brings  the  action. 

The  demurrer  in  this  case  was  interposed,  and  sustained  by 
the  judge  at  the  special  term,  upon  the  assumption  that  the 
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words  "  made  an  indecent  assault,  and  then  and  there  debauched 
and  carnally  knew,"  imported  nothing  more  than  the  seduction 
of  the  plaintiff,  for  which  she  could  maintain  no  action.  I  have 
already  pointed  out  the  mistake  that  the  party  demurring  has 
fallen  into,  as  I  suppose,  from  finding  these  words  exclusively 
used  heretofore  in  actions  for  seducing  a  daughter  or  a  wife, 
and  inferring  thereby  that  they  amounted  to  nothing  more  than 
an  averment  of  seduction.  And  I  also  apprehend  that  he  has 
not  entirely  comprehended  the  full  extent  of  the  meaning  of  the 
word  "  debauched,"  wThich  the  plaintiff  has  used  as  descriptive 
of  the  act  or  injury  done  to  her,  and  which  in  our  ordinary  dic- 
tionaries is  defined  "  enticed,  led  astray,  vitiated,  or  corrupted ;" 
but  which,  especially  when  used  as  a  legal  word,  has  a  more 
extended  signification.  The  verb  "  to  debauch"  is  a  word  of 
French  origin,  compounded  of  the  preposition  "  de,"  from, 
and  "  lauche"  an  old  Armorican  word  in  use  in  Brittany, 
meaning  shop,  and  signifying,  in  its  compound  sense,  to 
entice,  or  draw  one  away  from  his  work,  employment,  or  duty. 
(Lunier,  Dictionnaire  des  Sciences  et  des  Arts,  Paris,  1805.)  It 
is  in  this  sense  of  enticing  and  corrupting  that  it  came  into  use 
in  our  language,  as  will  be  found  by  a  reference  to  one  of  the 
earliest  authorities  for  the  meaning  of  English  words,  Phillips' 
New  World  of  Words,  1696,  where  it  is  defined  ''to  corrupt  one's 
manners,  to  make  lewd,  to  mar  or  spoil," — a  sense  in  which  it 
had  been  previously  used  by  Ben  Jonson  and  by  Shakspeare. 
Bailey,  in  his  Dictionary  some  twenty  years  after,  adds  further,  "  to 
seduce  and  vitiate  a  woman."  As  applied  to  a  woman,  the  word 
as  thus  defined  meant  merely  seduction.  But  in  the  folio  edition 
of  Bailey  by  Scott,  1755,  the  meaning  of  the  word  was  ex- 
tended to  seduce  and  violate  a  woman.  It  is  in  this  two-fold 
sense  that  it  is  used  in  the  law-form,  and  which  it  has  now  fully 
acquired  as  a  general  word.  Mackenzie,  in  his  English  Syn- 
onyms, London,  1854,  defines  it,  "  to  ravish,  deflower,  violate ;" 
and  it  is  used  in  Worcester's  Dictionary,  Boston,  lSi7,  as  an 
appropriate  definition  for  the  word  constuprate,  from  the  Latin 
constupro,  meaning  to  violate.  There  is  authority,  therefore, 
in  the  legal  forms  and  in  the  lexicographers,  for  the  use  of  the 
word  in  the  sense  in  which  the  plaintiff  has  employed  it.  But 
the  complaint  would  be  good  even  without  this  word.  The  words 
"  assaulted,  and  then  and  there  carnally  knew,''  are  sufficient. 
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In  Tullidge  a.  Worle  (3  Wils.,  18),  which  was  an  action  of  tres- 
pass, the  averment  was  simply  that  the  defendant,  with  force 
and  arms,  made  an  assault  upon  the  plaintiff's  daughter,  and 
got  her  with  child.  Here  there  was  nothing  importing  seduc- 
tion— no  word  capable  of  that  signification — yet  the  sufficiency 
of  the  averment  to  sustain  an  action  of  trespass  was  not  ques- 
tioned : — a  case  in  respect  to  which  Sir  James  Mansfield  re- 
marked, in  Woodward  a.  Walton,  supra,  that  there  was  no 
doubt  that  "  every  objection  would  have  been  made  to  the  form 
of  the  declaration  which  could  avail  the  defendant." 

For  these  reasons,  I  think  the  demurrer  to  the  complaint  was 
not  well  taken. 

BRADY,  J. — The  complaint  in  this  case  is,  in  form,  the  state- 
ment of  a  rape  committed  upon  the  plaintiff  by  the  defendant, 
and  one  of  the  questions  presented  by  the  appeal  is,  whether 
for  such  violence  the  party  aggrieved  can  maintain  an  action  to 
recover  damages. 

In  England,  the  civil  right  to  sue  for  injuries  occasioned  by  a 
felony  was  not  merged  or  destroyed,  but  suspended  until  con- 
viction or  acquittal.  It  is  there  said  to  be  the  duty  of  the  party 
injured  to  bring  the  offender  to  justice,  or  to  make  some  effort 
thereto,  and  that  until  that  duty  is  performed  he  cannot  main- 
tain an  action.  (2  Slackstone  Com.,  book  4,  ed.  1836,  n.  8.) 
Blackstone,  in  the  text,  places  the  doctrine  upon  the  ground  that 
as  the  public  crime  is  not  otherwise  avenged  than  by  forfeiture 
of  life  and  property,  it  is  impossible  afterwards  to  make  any 
reparation  for  the  private  wrong,  which  can  only  be  had  from 
the  body  or  goods  of  the  aggressor."  The  rule  suggested  will 
also  be  found  stated  in  Sedgwick  on  Damages  (741,  2d  ed.),  with 
a  reference  to  cases  showing  that  it  has  not  prevailed  in  this 
country.  It  does  not  now  prevail  in  this  State,  and  I  have  not 
been  successful  in  finding  any  case  in  which  it  was  ever  en- 
forced. The  statute  is  express  on  the  subject:  "The  right  of  ac- 
tion of  any  person  injured  by  any  felony,  shall  not  in  any  case 
be  merged  in  such  felony,  or  be  in  any  manner  affected  thereby" 
(2  Bev.  Stats.,  563,  4th.  ed.) 

This  statute  has  removed  any  impediments  that  may  have 
existed  by  the  common  law ;  and  therefore,  for  the  assault  and 
battery  committed  by  the  defendant,  the  plaintiff  has  a  right  of 
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action  which  may  be  enforced ;  and  on  the  trial  of  which,  she 
could  prove,  in  aggravation  of  damages,  the  consequences  of 
that  assault.  The  gist  of  the  action,  however,  is  force  and  vio- 
lence. If  the  plaintiff  consented  to  the  debauchery,  she  cannot 
recover ;  arid  it  should  appear  by  the  complaint,  that  such  was 
not  the  case.  The  Code  requires  a  plain  and  concise  statement 
of  the  facts  constituting  the  cause  of  action,  and  provides  that 
the  sufficiency  of  a  pleading  shall  be  determined  by  the  rules 
therein  prescribed  (§  140-141).  The  plaintiff,  in  the  statement 
of  the  violence  committed  by  the  defendant,  charges  that  the 
defendant,  "  with  force  and  arms,  ill-treated,  and  an  indecent 
assault  made  upon  her,  and  then  and  there  debauched  and  car- 
nally knew  her,  whereby  she  became,"  &c.  Under  the  former 
system  of  pleading,  when  it  was  material  "  to  rely  upon  actual 
force,"  as  in  the  case  of  a  forcible  entry,  the  words  manu  forti, 
or  "with  strong  hand,"  should  be  adopted;  but  in  other  cases, 
livi  et  armis"  or  with  force  and  arms,  were  sufficient.  (1  C kit- 
ty's PI.,  143,  6th  Am.  ed.)  And  in  actions  of  assault  and  bat- 
tery, the  declaration  charged  that  the  defendant,  on  a  certain 
day  and  place,  assaulted  the  plaintiff;  and  then  proceeded  to 
state  the  grievance  according  to  the  facts.  (See  2  Ckitty's  PL, 
ed.  supra,  pp.  848,  849.)  The  complaint  herein,  in  adopting  the 
phraseology  of  the  old  forms,  has  departed  from  the  rules  which 
the  Legislature  has  established ;  but  the  facts  embraced  in  the 
complaint,  though  improperly  stated  according  to  the  existing 
provisions,  are  nevertheless  sufficient  to  constitute  a  cause  of 
action.  If  the  defendant,  with  force,  ill-treated  the  plaintiff,  and 
made  an  indecent  assault  upon  her,  and  with  force  debauched 
her,  upon  the  conclusions  herein  expressed  a  cause  of  action 
exists  ;  and  though  to  the  form  of  stating  it  there  may  be  an 
objection,  that  objection  is  not  the  subject  of  demurrer.  (Code, 
§  144.)  The  remedy,  if  any,  is  by  motion  to  make  the  complaint 
more  definite  and  certain.  (Code,  §  160.) 

The  remaining  question  is  embraced  in  the  proposition,  that 
the  complaint  is  fatally  defective  in  not  stating  that  this  court 
has  acquired  jurisdiction  over  the  person  of  the  plaintiff  or  the 
subject-matter  of  the  action ;  and  this  objection  is  predicated  of 
the  fact  that  it  does  not  appear  that  the  defendant  was  a  resident 
of,  or  personally  served  with  process  within,  the  city  and  county 
of  New  York,  or  within  the  jurisdiction  of  this  court. 
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The  answer  to  this  proposition  is  simple.  The  defendant  may 
demur  to  the  complaint,  when  it  shall  appear  upon  the  face 
thereof  that  the  court  has  no  jurisdiction  of  the  defendant  or 
the  subject  of  the  action.  (Code,  §  144.)  And  when  that  does 
not  appear  upon  the  face  of  the  complaint,  the  objection  may 
be  taken  by  answer.  (Code,  §147.)  It  does  not  appear  upon 
the  face  of  the  complaint,  either  that  the  court  has  no  jurisdic- 
tion of  the  defendant  or  of  the  subject-matter  of  the  action,  and 
therefore  the  cause  of  demurrer  does  not  exist.  If  the  court  in 
fact  has  no  such  jurisdiction,  the  defendant  must  set  it  up  by 
answer,  and  his  demurrer  upon  that  ground  fails. 

I  think  the  judgment  of  the  special  term  should  be  reversed. 

HILTON,  J.  (dissenting.)  —  The  complaint  alleges  that  on 
Sept.  1,  1857,  at  New  York  City,  the  plaintiff  was  employed  as 
a  servant  in  the  defendant's  family,  and  on  that  day  the  defend- 
ant, "  with  force  and  arms,  ill-treated,  and  an  indecent  assault 
made  upon  her,  and  then  and  there  carnally  knew  her,  whereby 
she  became  pregnant  and  sick  with  child,  and  so  remained  for 
nine  months  thereafter,  at  the  expiration  of  which  time  she  was 
delivered  of  the  child. 

"  That  in  consequence  of  such  indecent  assault  she  has  suffered 
greatly  in  her  health,  because  sick  and  disordered,  and  so  con- 
tinued for  six  months,  suffering  great  pain ;  was  prevented  from 
attending  to  her  business,  and  has  been  greatly  disturbed  in  her 
peace  of  mind,  and  otherwise  greatly  injured,  to  her  damage 
$1000,  for  which  judgment  is  demanded." 

The  defendant  demurs  upon  two  grounds. 

1st.  That  this  court  has  no  jurisdiction  of  the  person  of  the 
defendant  or  the  subject  of  the  action. 

2d.  That  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

For  the  reasons  stated  by  Judge  Brady,  I  am  of  opinion  that 
the  first  ground  of  demurrer  is  untenable ;  but  I  do  not  concur 
with  him  in  his  conclusion  that  the  complaint  states  facts  suffi- 
cient to  constitute  a  cause  of  action. 

It  is  a  general  rule  in  the  construction  of  a  pleading,  that  the 
court  must  assume  that  the  party  has  stated  his  case  in  the  best 
way  in  which  it  is  capable  of  being  stated ;  and  this  rule  has 
not  been  altered  by  the  Code  (§  159),  which  requires  pleadings 
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to  be  liberally  construed,  with  a  view  to  substantial  justice  be- 
tween the  parties. 

Liberally,  as  here  used,  means,  that  if,  from  the  whole  plead- 
ing, it  can  be  seen  that  a  party  has  a  cause  of  action  or  defence, 
he  shall  not  be  deprived  of  it  because  he  has  stated  it  in  an 
improper  or  informal  manner ;  but  it  does  not  mean  that  sub- 
stantial averments  may  be  omitted,  and  the  omission  disre- 
garded. 

It  is  claimed  by  the  plaintiff  that  the  complaint  shows,  as  a 
cause  of  action,  an  indecent  assault  and  lattery,  committed  by 
the  defendant  on  her,  whereby  she  was  injured  and  sustained 
damage. 

An  action  of  this  nature  is  so  easily  stated, — rests  upon  such 
simple  facts, — that  there  should  be  no  difficulty  in  determining 
whether  the  allegations  in  the  complaint  are  such  as,  liberally 
construed,  show  that  such  a  cause  of  action  really  exists. 

To  my  mind,  the  complaint  does  not  show  such  a  cause  of 
action.  It  does  not  in  terms  allege  that  a  rape  was  committed 
upon  her,  and  a  felony  of  such  a  nature  should  not  be  presumed 
in  the  absence  of  the  material  averment  that  the  intercourse  was 
a  ravishment,  to  which  she  in  nowise  consented. 

Nor  can  we  infer  from  it  that  the  defendant  committed  an 
assault  and  lattery  upon  her,  as  the  legal  signification  of  the 
language  used  is,  that  he  threatened  her,  without  touching  her 
person  ;  but  it  is  not  stated  that  by  this  threatening  she  was  in 
any  degree  put  in  bodily  fear. 

Upon  the  most  liberal  construction  of  the  complaint,  this  must 
be  considered  as  an  action  brought  for  debauching  and  seducing 
the  plaintiff;  and  as  it  is  conceded  that  an  action  of  such  a 
nature  cannot  be  maintained  by  the  party  seduced  (Bartley  «. 
Ilichmeyer,  4  Comst.,  48;  Whitney  a.  Hitchcock,  4  Den.,  461), 
I  am  of  opinion  that  the  order  appealed  from,  sustaining  the 
demurrer,  should  be  affirmed. 
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DILLAYE  a.  HART. 

Supreme  Court,  First  District ;  Special  Term,  April,  1859. 
ASSESSMENT  OF  DAMAGES. 

Upon  application  to  the  court  for  relief  upon  failure  to  answer  in  an  action  for 
damages  for  a  wrong,  the  court  has  power  to  direct  the  damages  to  be  assessed 
at  the  circuit. 

"Where  the  cause  of  action  in  such  case  is  one  that  has  excited  public  attention, 
and  it  is  probable  that  the  question  as  to  what  extent  provocation  may  be 
admitted  in  mitigation  will  arise,  a  motion  that  the  assessment  of  damages  should 
be  had  at  the  circuit  should  be  granted,  in  order  to  give  the  parties  the  right  of 
challenge,  and  other  advantages  of  a  regular  trial  of  the  question. 

Application  for  j  udgment. 

The  action  was  for  assault  and  battery.  The  defendant 
appeared,  bnt  did  not  plead  to  the  complaint,  and  the  plaintiff 
now  applied  to  the  court  for  the  relief  demanded.  In  so  doing, 
he  moved  for  an  order  that  the  damages  be  assessed  at  the  cir- 
cuit, instead  of  by  a  sheriff's  jury. 

D.  C.  Brown,  for  the  motion,  urged — I.  That  if  the  damages 
were  to  be  assessed  by  a  sheriff's  jury,  the  plaintiff  could  not 
have  the  opportunity  of  challenging  the  jury. 

II.  That,  as  important  questions  of  law  as  to  the  admissibility 
or  rejection  of  evidence,  in  mitigation  of  damages,  were  likely 
to  arise,  the  same  should  be  heard  by  a  judicial,  rather  than  a 
ministerial  officer,  especially  as  there  was  reason  to  apprehend 
a  political  prejudice. 

B.  Gaibraith,  opposed. 

CLERKE,  J. — The  writ  of  inquiry  is  superseded  by  the  Code  of 
Procedure,  which  directs,  where  the  action  does  not  arise  upon 
contract  for  the  recovery  of  money  only,  and  the  defendant  fails  to 
answer,  that  the  court,  upon  application  for  judgment,  if  damages 
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for  any  tort  are  sought  to  be  recovered,  may  order  them  to  be 
assessed  by  a  jury.  Whether  this  includes  a  sheriff's  jury,  it  is, 
perhaps,  not  necessary  on  this  occasion  to  inquire.  It  is  quite 
certain  that  the  court  retains  the  power  to  have  the  damages 
assessed  at  the  circuit. 

I  am  not  at  all  afraid  that  the  political  predilections  of  the 
sheriff  would,  as  has  been  hinted,  consciously  or  unconsciously 
bias  his  conduct  in  assessing  the  damages  before  a  jury  of  his 
own;  but,  for  other  reasons,  I  think  it  is  expedient  that  the 
cause  should  be  sent  to  the  circuit.  The  occurrence  upon  which 
the  action  is  founded  has  produced,  I  am  informed,  some  excite- 
ment in  political  circles ;  and  it  is  very  probable  the  question,  to 
what  extent  provocation  may  be  admitted  in  mitigation  of  dam- 
ages, may  arise  on  the  trial.  Under  such  circumstances,  both 
parties  should  have  the  benefit  of  all  the  advantages  which  a 
regular  trial  at  the  circuit  can  afford  ;  and  one  of  the  most  im- 
portant in  a  case  of  this  nature  is,  that  they  both  should  have 
the  right  of  challenge.  The  persons  comprising  a  sheriff's  jury 
cannot  be  challenged.  The  reasons  assigned  in  the  books  are, 
because  an  assessment  by  a  sheriff's  jury  is  only  an  inquest  of 
office,  and  the  sheriff  does  not  act  in  a  judicial  capacity.  (2 
Johns.,  91.) 

Motion  granted,  with  $10  costs,  to  abide  event. 


CONKLIN  a.  STAMLER. 

New  York  Common  Pleas ;  General  Term,  June,  1859. 
EVIDENCE. — BOOKS  OF  ACCOUNT. — EXAMINATION  OF  PARTIES. 

The  plaintiff's  books  of  account  are  not  evidence  in  his  favor  sufficient  to  support 
his  action,  upon  mere  proof  that  he  had  no  clerk  or  book-keeper,  and  that  per- 
sons dealing  with  him  had  settled  with  him  by  his  books.  It  must  also  be 
proved  that  the  defendant  dealt  with  the  plaintiff,  and  that  some  of  the  articles 
sought  to  be  recovered  for,  were  delivered. 

It  seems,  that  since  the  statute  authorizing  parties  to  testify  as  witnesses  in  their 
own  behalf,  books  of  account  of  a  party  are  no  longer  sufficient  evidence  on  his 
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behalf;  and  that  he  can  use  them  only  to  refresh  his  memory  in  testifying  him- 
eelf,  or  where,  from  failure  of  recollection,  he  is  compelled  to  rely  upon  them 
alone. 

The  history  of  the  rule  allowing  the  use  of  a  party's  books  of  account  as  evi- 
dence in  his  own  behalf. 

Appeal  from  a  judgment. 

The  facts  appear  in  the  opinions. 

BY  THE  COURT. — BRADY,  J. — The  only  proof  made  in  the 
court  below,  was  that  the  plaintiff  had  no  clerk  or  book-keeper, 
and  that  persons  dealing  with  him  had  settled  with  him  by  his 
books.  There  is  no  evidence  either  that  the  defendant  dealt 
with  him,  or  of  the  delivery  of  any  one  of  the  articles  named  in 
the  bill  of  items.  The  courts  have  required,  in  similar  cases, 
that  a  foundation  should  be  laid  for  the  introduction  of  this 
kind  of  evidence,  which  consists  of  proof  that  the  plaintiff  had 
no  clerk ;  that  some  of  the  articles  charged  have  been  de- 
livered ;  that  the  books  produced  are  the  account-books  of  the 
party ;  and  that  he  keeps  fair  and  honest  accounts,  and  this  by 
those  who  have  dealt  and  settled  with  him.  (Per  curiam,  Vos- 
burgh  a.  Thayer,  12  Johns.,  461  ;  Lemuel  a.  Sutherland,  1L 
Wend.,  568.) 

The  admissibility  of  the  books,  on  such  proofs,  is  put  upon 
the  ground  of  necessity,  arising  from  the  former  incompetency 
of  the  claimant  to  be  a  witness  in  his  own  behalf.  The  reason 
of  the  rule  seems  to  have  been  destroyed  by  the  act  of  the 
Legislature,  authorizing  the  examination  of  parties  in  their  own 
behalf;  but,  however  that  may  be,  the  testimony  on  behalf  of  the 
plaintiff  was  not  sufficient  to  make  the  book  produced  evidence, 
and  the  judgment  must  be  reversed.  There  was  neither  evi- 
dence that  the  defendant  dealt  with  the  plaintiff,  nor  of  the  de- 
livery of  any  of  the  articles. 

DALY,  F.  J.— In  Mori-ill  a.  Whitehead  (4  E.  D.  Smith,  239), 
it  was  proved  that  the  books  produced  were  the  account-books 
of  the  party  ;  that  he  had  no  clerk,  and  that  he  kept  fair  and 
honest  accounts  ;  but  as  there  was  no  proof  that  any  one  of  the 
services  entered  in  the  book  had  been  actually  rendered,  we 
reversed  the  judgment.  This  is  the  first  case  in  this  State  that 
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has  gone,  I  think,  that  length,  or  in  which  it  was  distinctly 
determined  that  some  of  the  articles  or  services  charged  in  the 
account  must  be  shown  to  have  been  actually  delivered  or  ren- 
dered ;  though  it  has  been  frequently  intimated  that  that  proof 
was  essential  before  the  books  could  be  received  or  used  in  evi- 
dence. (Vosburgh  a.  Thayer,  1%  Johns.,  461 ;  Sickles  a.  Mather, 
20  Wend.,  76  ;  Foster  a.  Coleman,  1  E.  D.  Smith,  86.)  The  de- 
cision in  Morrill  a.  Whitehead  is  decisive  of  the  present  case, 
as  the  only  proof  before  the  justice  here  was  that  the  plaintiff 
had  no  clerk,  and  that  persons  who  had  dealt  with  him  and  had 
settled  by  his  books  had  found  them  to  be  correct. 

But  even  if  this  proof  had  been  supplied,  I  am  of  opinion  that 
it  would  not  now  be  sufficient  to  authorize  a  judgment.  The 
practice  of  allowing  the  party's  books  of  accounts  to  be  received 
as  sufficient  evidence  of  the  existence  of  the  debt,  which  was 
contrary  to  the  English  rule  (3  Blaokst.  Com.,  368  ;  Marriage  a. 
Lawrence,  3  Barnw.  &  Aid.,  142),  came  into  use  in  this  State 
and  in  New  Jersey  with  the  early  Dutch  colonists,  in  wh*se 
courts  merchants  and  traders  were  always  allowed  to  exhibit 
their  books  of  accounts,  where  it  was  acknowledged  or  proved 
that  there  had  been  a  dealing  between  the  parties, — provided  the 
books  had  been  regularly  kept,  with  the  proper  distinction  of 
persons,  things,  year,  month,  and  day.  Full  faitli  and  credit 
were  then  given  to  them,  especially  where  they  were  strength- 
ened by  the  oath  of  the  party,  or  where  the  creditor  was  dead. 
(See  account  of  the  Dutch  tribunals  of  New  York,  in  Introduc- 
tion to  1  E.  D.  Smittts  Reports^)  And  the  practice,  long  estab- 
lished in  the  Eastern  States,  of  receiving  such  books  as  evidence, 
is  presumed  to  have  been  introduced  by  the  English  colonists 
from  Holland,  who  settled  New  England.  (Per  BKAINARD,  J.,  in 
Beach  a.  Mills,  5  Conn.,  496.) 

In  the  Dutch  colonial  courts,  the  parties  appeared  before  the 
court  and  made  their  own  statement,  and  if  they  differed  as  to  a 
fact  which  the  court  thought  material,  either  party  might  be  put 
to  his  oath  ;  so  that  the  objection  made  to-  this  species  of  evidence 
was,  in  these  tribunals,  of  less  force,  as  the  party  who  made  the 
entries  could  be  interrogated  in  respect  to  the  truth  or  correct- 
ness of  each  item.  In  New  England,  they  very  wisely  retained 
the  feature  of  the  suppletory  oath  of  the  party  substantiating  the 
truth  of  the  entries,  in  connection  with  the  practice  of  allowing 
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such  books  as  evidence ;  and  where  the  matter  is  not  regulated 
by  statute,  which  is  the  case  in  Maine  and  Rhode  Island,  long 
usage  has  established  that  the  books  of  account  must  be  sup- 
ported by  the  oath  of  the  party  (3  Griff.  Law  Reg.,  1005 ;  /&., 
116  ;  3  U.  8.  Intell.,  227). 

In  Case  a.  Porter  (8  Johns.,  211),  the  practice  of  allowing  the 
entries  of  the  parties  made  in  the  usual  course  of  business  to  be 
received  as  evidence,  was  recognized  as  a  usage  established  in 
the  courts  of  this  State.  It  was  declared  to  be  contrary  to  1;he 
course  of  the  common  law, — a  circumstance  that  greatly  em- 
barrassed the  court,  finding,  as  they  expressed  it,  that  the  usage 
had  crept  in,  and  that  it  was  difficult  or  impossible  in  many  cases 
to  give  proof  of  a  sale  and  delivery.  They  adverted  to  the  cus- 
tom in  other  countries  of  requiring,  in  respect  to  such  evidence, 
the  suppletory  oath  of  the  party  to  give  it  full  effect,  but  declared 
that  they  had  no  authority  to  require  or  admit  the  oath  of  the 
party ;  and,  instead  of  doing  one  thing  or  the  other,  either  repu- 
diating the  practice  as  contrary  to  the  common  law,  or  else  hold- 
ing that  it  had  been  the  law  from  the  early  settlement  of  the 
colony,  and  was  therefore  not  affected  by  the  provision  of  the 
constitution  retaining  such  parts  of  the  common  law  as  formed 
the  law  of  the  colony  before  the  Battle  of  Lexington,  they  sim- 
ply said  that  if  this  mode  of  proof  was  to  be  tolerated,  the  party's 
books  could  not  be  used  to  prove  charges  for  cash  lent.  This  was 
leaving  the  whole  question  unsettled,  and  consequently  it  speedily 
came  before  the  Supreme  Court  again  in  Yosburgh  a.  Thayer 
(12  Johns.,  465),  when  the  court  divided.  PLATT,  J.,  delivered  a 
long  opinion,  declaring  that  it  was  repugnant  to  the  common  law. 
He  condemned  the  courts  of  New  England  and  the  State  of 
Pennsylvania  for  adopting  a  rule  of  the  civil  law  instead  of  the 
English  rule ;  declared  that  by  our  law  a  party  could  not  be  al- 
lowed to  swear  to  his  accounts ;  that  the  rule,  even  with  that 
qualification  or  condition,  would  be  no  security  against  false  ac- 
counts, and  predicted  that  the  recognition  of  such  a  practice 
upon  the  plea  of  necessity  would  be  followed  by  most  mischiev- 
ous consequences. 

But  the  other  members  of  the  court,  in  an  opinion  per  curiam, 
thought  that  the  usage  and  the  necessity  of  admitting  such  proof 
had  been  too  long  sanctioned  and  felt  in  our  courts,  and  that  it 
was  then  too  late  to  question  its  admissibility ;  but  instead  of 
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simply  recognizing  the  practice  as  it  had  prevailed  in  the  Dutch 
tribunals,  and  declaring  that  the  party  should  or  could  be  ex- 
amined under  oath  as  to  the  truth  or  correctness  of  the  entries 
made  by  him,  they  devised,  as  a  test  and  safeguard,  the  special 
preliminary  proof,  which  has  since  been  required  as  a  condition 
precedent  to  the  admission  of  the  books, — influenced,  no  doubt, 
by  what  was  said  by  the  whole  court  in  the  former  case,  and 
what  was  strongly  insisted  upon  by  Judge  Platt  in  his  dissent- 
ing opinion,  that  they  had  no  authority  to  require,  and  could  not 
admit  a  party  to  be  sworn  as  a  witness. 

The  examination  of  these  cases  will  show  that  the  court  had  no 
very  clear  conception  of  the  nature  of  the  question  before  them, 
which  was  simply  whether  this  practice  was  the  law  of  the  col- 
ony before  the  Revolution ;  for  if,  by  long  usage  and  general 
adoption,  it  had,  before  that  event,  become  the  recognized  mode 
of  proving  facts  in  certain  cases,  then  it  was  the  law  of  the  col- 
ony instead  of  the  opposite  English  rule,  which,  being  repugnant, 
was  not  in  force  at  the  breaking  out  of  the  Revolution,  and  was 
consequently  not  embraced  in  the  retaining  clause  of  the  consti- 
tution. If  they  had  known — which  they  probably  did  not  know — 
that  the  rule  which  they  found  in  use  had  existed  from  the  time 
of  the  Dutch,  and  had  been  in  practical  operation  for  more  than 
one  hundred  years,  they  would  have  found  an  easy  solution  of 
the  difficulty  by  simply  declaring,  as  the  New  England  courts 
had  done,  that  it  had  been  in  use  from  the  earliest  period  of  the 
colony,  and  had  thus  grown  into  a  common  law  by  general  acqui- 
escence and  long-established  usage.  This  conclusion  would  have 
relieved  them  from  all  difficulty  in  respect  to  the  feature  by 
which  the  suppletory  oatli  or  examination  of  the  party  as  to  the 
truth  of  the  entries  might  be  required  ;  for,  as  it  formed  just  as 
much  a  part  of  this  course  of  procedure  as  any  other,  and  rested 
upon  the  same  general  authority — long-settled  usage — they  had 
nothing  to  do  but  to  recognize  the  whole. 

But  instead  of  doing  this,  they  looked  into  the  English  books 
and  found  that  Lord  Holt  had  said  twice,  at  JSTisi  Prius  (Pitman 
a.  Madox,  Holt,  298  ;  and  Price  a.  The  Earl  of  Torrington,  1 
Salk.,  285),  that  a  tradesman's  shop-book  was  not  of  itself  evi- 
dence, without  something  more,  and  they  undertook  to  supply 
what  that  "  something  more"  should  be.  It  was  the  rule  of  the 
common  law  that  the  party  to  the  record  could  not  be  a  witness, 
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and  Blackstone  had  declared  (3  Com.,  368)  that  the  practice 
abroad,  of  allowing  a  merchant's  books  with  his  suppletory  oath 
to  amount  at  all  times  to  full  proof,  was  a  distortion  of  the  civil 
law,  in  which,  it  may  be  remarked,  he  was  mistaken ;  for  to 
make  the  books  sufficient  evidence,  in  countries  where  the  civil 
law  prevails,  something  more  than  the  suppletory  oath  of  the 
party  is  requisite.  (Domat,  part  1,  b.  3,  §2,  art.  9;  Meyer's 
Institutions  Judicaries,  1.  14,  p.  387,  cod.  4,  19,  5,  7;  Code 
Civil,  1.  3,  73,  §  5,  art.  1367.)  The  judges  no  doubt  concluded 
from  the  rule  of  the  common  law,  and  from  Blackstone's  inter- 
pretation of  the  civil  law,  that  the  oath  or  examination  of  the 
party  in  substantiation  of  the  entries  could  not  be  allowed.  But 
feeling  the  imperative  necessity  of  permitting  in  certain  cases 
the  books,  when  kept  by  the  party,  to  be  used  as  instruments  of 
evidence,  or  rather  the  injustice  and  absurdity  of  not  allowing 
them  to  be  taken  into  consideration  at  all,  they  evidently 
thought  that  the  usage  which  they  found  existing  might  be 
recognized,  and  the  requirement  of  Lord  Holt  satisfied  by  the 
preliminary  proofs  which  they  devised  and  required  as  a  con- 
dition precedent  to  giving  the  books  in  evidence.  New  Jersey 
and  Georgia  appear  to  be  the  only  States  that  have  imitated 
the  example  of  New  York.  In  fourteen  of  the  States,  either  by 
statute  or  by  the  recognition  of  the  courts,  the  oath  of  the  party 
is  required  in  corroboration  of  the  entries,  while  in  five  of  the 
States  the  books  are  not  allowed  to  be  given  in  evidence  at  all. 
(Nelly  a.  Holmes,  3  Ala.,  642  ;  De  Camp  a.  Yandegroft,  4 
Black/.,  272,  and  cases  collected  in  note  201 ;  3  Cow.  and  IHWs 
Notes  to  Phillips'  Ev.,  3d  ed.,  297,  and  in  note  to  1  Greenleafs 
^,§117.) 

But  the  important  change  recently  made  in  the  law  of  this 
State,  by  which  a  party  may  testify  the  same  as  any  other  wit- 
ness, has  obviated  the  difficulty  that  was  supposed  to  exist  when 
the  rule  above  referred  to  was  made,  and  there  is  now  no  oc- 
casion for  resorting  to  the  books,  unless  it  may  be  to  refresh  the 
party's  memory  as  to  the  items,  or  in  cases  where  there  is  a  fail- 
ure of  recollection.  In  the  latter  case,  the  books,  if  they  con- 
tain the  original  entries  of  the  transaction,  would  still,  I  appre- 
hend, be  evidence  within  the  rule  recognized  in  Merrill  a.  Ithaca 
&  Oswego  Railroad  Company  (16  Wend.,  586);  that  is,  if  the 
party  who  made  the  entries  has  entirely  forgotten  the  facts  which 
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he  recorded,  but  can  swear  that  he  would  not  have  entered  them 
if  he  had  not  known  them  at  the  time  to  be  true,  and  that  he 
believes  them  to  be  correct.  But  I  agree  with  Judge  Brady, 
that  the  books,  except  in  the  cases  above  put,  can  no  longer  be 
received  as  sufficient  evidence  of  the  sale  and  delivery  of  goods, 
or  of  the  performance  of  services,  by  merely  proving  the  pre- 
liminary facts  which  heretofore  made  them  sufficient  evidence; 
but  that  the  party,  if  he  have  no  other  means  of  establishing 
the  facts,  must  go  upon  the  stand  as  a  witness,  resorting  to  his 
books  only  where  it  is  necessary  to  refresh  his  memory  as  to  the 
items,  or  where,  from  a  failure  of  recollection,  he  is  compelled 
to  rely  upon  them  alone,  and  can  swear  to  what  is  required 
to  warrant  their  introduction  as  evidence  to  be  submitted  to  the 
tribunal  that  is  to  pass  upon  the  facts. 
Judgment  reversed. 


MORRELL  a.  DENNISOK 
Supreme  Court,  First  District ;  Special  Term,  February,  1859. 

JUEISDICTIONAL   FACTS. SURROGATED    DECISION. 

Where  the  jurisdiction  of  a  subordinate  tribunal,  having  cognizance  of  the  general 
subject,  has  attached  by  the  presentation  of  a  verified  priina  facie  case,  and  by 
the  appearance  of  the  parties — e.  g.,  in  the  case  of  proceedings  before  a  surro- 
gate's court,  for  the  probate  of  a  will — its  decision,  even  on  a  quasi  jurisdic- 
tional  fact,  such  as  that  of  inhabitancy,  is  conclusive,  unless  reversed  on  appeal. 

Where,  after  a  great  lapse  of  time,  it  is  sought  to  avoid  collaterally  the  proceed- 
ings of  a  surrogate  in  admitting  to  probate  a  will,  on  the  ground  that  by  reason 
of  the  testator's  non-residence  the  surrogate  had  no  jurisdiction,  the  question  is 
not,  Was  the  inhabitancy  of  the  testator  such  that  the  surrogate  had  no  juris- 
diction ? — but,  Was  the  surrogate  necessarily  wrong  in  deciding  on  the  evidence 
before  him  that  the  testator  was  an  inhabitant  of  his  county  ? 

Trial  by  the  court. 

This  action  was  brought  by  the  plaintiff  as  administrator  of 
one  Talmadge,  to  foreclose  a  mortgage  paid  off  some  fourteen 
years  since  to  the  executor  of  the  mortgagee.  The  principal 

VOL.  VIII.— 26 


402  ABBOTTS'  PRACTICE  REPORTS. 

Morrell  a.  Dennison. 

facts  were,  that  Talraadge,  the  mortgagee,  died  in  Hudson,  Co- 
lumbia county,  in  1841.  His  will  made  the  following  disposal 
of  his  property:  He  gave  a  legacy  of  $5000  to  Philip  Bur- 
rowes ;  he  gave  one  half  the  "  interest,  income,  rents,  or  profits" 
of  his  property  to  his  wife,  for  life,  in  lieu  of  dower;  the  other 
half  he  directed  to  be  applied,  so  far  as  necessary,  to  the  support 
of  his  daughter  Laura,  during  her  minority ;  on  her  attaining 
the  age  of  21,  the  accumulations  were  to  be  paid  over  to  her. 
On  the  death  of  his  wife,  the  half  of  the  estate  he  devised  to  the 
wife  for  life  was  also  to  go  to  Laura.  If  testator  left  any  other 
children  besides  Laura,  they  were  to  participate  equally  with 
Laura  in  the  estate ;  and  in  such  case,  the  wife  was  to  have  a 
life  estate  in  the  same  proportion  as  each  child,  instead  of  in  one 
half.  In  case  neither  Laura  nor  any  other  child  should  live  to 
attain  21  years  of  age,  the  whole  property,  subject  to  the  wife's 
life  estate  and  to  her  legacies  of  $2500  each,  was  to  go  to  Philip 
Burrowes.  Burrowes  was  appointed  executor  and  guardian  of 
the  children,  with  the  fullest  powers.  The  household  furniture, 
horses,  and  carriages  were  given  to  the  wife  absolutely. 

This  will  was  proved  before  the  surrogate  of  New  York,  and 
letters  issued  to  Mr.  Burrowes.  As  executor,  he  collected  the 
mortgage  now  in  suit  and  satisfied  it  on  record.  The  present 
plaintiff  was  lately  appointed  administrator  by  the  surrogate  of 
Columbia  county,  and  now  brought  suit  to  foreclose  the  mort- 
gage ;  claiming  that  the  will  was  fraudulent,  and  that  the  surro- 
gate of  New  York  had  no  jurisdiction  to  take  proof  of  it  or  issue 
letters.  Other  facts  appear  in  the  opinion  of  the  court. 

E.  L.  Fancher,  for  the  plaintiff. 
R.  H.  £rown,  for  the  defendant. 

ROOSEVELT,  J. — This  is  a  proceeding — unprecedented,  it  is  be- 
lieved, in  our  judicial  records — to  foreclose  a  mortgage  not  in 
the  plaintiff's  possession,  and  once  already  paid  and  satisfied, 
and  delivered  up  and  cancelled,  and  so  entered,  more  than 
seventeen  years  ago,  in  the  books  of  the  register's  office. 

Ashbel  Dennison,  it  appears,  who  is  one  of  the  defendants  in 
this  suit,  on  the  29th  of  December,  1836,  executed  to  the  late 
Theodore  B.  Talmadge  a  mortgage  for  $6000,  on  a  lot  in  "West- 
street,  near  Murray-street,  in  the  city  of  New  York. 
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Talraadge,  who  was  a  young  man,  a  grandson  of  George  Clin- 
ton, died  about  four  years  afterwards,  on  the  17th  of  January, 
1841,  at  Hudson,  in  Columbia  county,  leaving  this  mortgage 
among  the  assets  of  his  estate,  and  leaving  a  young  widow 
under  age  and  two  infant  children.  Immediately  on  his  death, 
a  paper,  dated  April,  1839,  was  produced  by  Mr.  Philip  Bur- 
rowes,  purporting  to  be  the  will  of  the  deceased,  making  him 
(Burrowes)  a  legatee  to  a  large  amount,  and  sole  executor  and 
trustee  of  the  estate  and  testamentary  guardian  of  the  children. 
An  application  was  also  made  by  Burrowes  to  the  surrogate, 
not  of  Columbia  county,  but  of  New  York,  for  letters  testamen- 
tary, on  the  alleged  ground,  verified  by  his  oath,  that  the  de- 
ceased at  the  time  of  his  death  was  an  inhabitant  of  New  York, 
that  fact  being  necessary  by  law  to  confer  jurisdiction  upon  the 
surrogate  of  New  York. 

This  application  was  successful;  but  how  the  question  of 
jurisdiction  was  disposed  of  does  not  clearly  appear.  The  only 
evidence  of  the  deceased's  alleged  residence  in  New  York  would 
seem  to  have  been  Burrowes'  own  affidavit  accompanying  his 
petition.  The  letters  testamentary  were  issued  on  the  28th  of 
May,  1841.  Burrowes  collected  the  interest  on  the  bond,  and 
on  the  20th  of  December,  in  the  same  year,  the  mortgagor  paid 
him  $1423.43  on  account  of  the  principal,  all  of  which  was 
indorsed  on  the  bond ;  leaving  a  balance  of  $4576.57.  The 
next  day,  in  consideration  of  that  sum,  he  assigned  the  securities 
to  Hiram  Walworth,  clerk  of  the  Court  of  Chancery,  who,  on 
the  26th  of  September,  1844,  in  pursuance  of  an  order  of  that 
court,  assigned  them  to  David  F.  Randolph.  Both  these  assign- 
ments were  accompanied  by  an  actual  delivery  of  the  bond  and 
mortgage,  and  were  also  duly  recorded.  On  the  19th  of  Novem- 
ber, 1844,  Dennison  paid  the  balance,  both  principal  and  interest, 
in  full,  to  Randolph,  and  received  from  him  the  securities  and 
a  regular  satisfaction-piece,  which  was  filed  and  entered  the 
same  day.  From  that  day,  a  period  of  more  than  fourteen 
years,  the  premises  remained,  to  all  appearance,  free  and  clear 
of  all  incumbrance,  so  far  as  respects  the  mortgage  in  question ; 
and  two  loans,  amounting  together  to  $46,000,  have  been  ob- 
tained on  the  faith  of  the  register's  certificate  to  that  effect. 
Burrowes  remained  in  this  country  till  1854  or  1855,  a  period 
of  more  than  twelve  years,  and  no  steps  were  taken  to  disturb 
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his  acts  or  to  call  his  authority  in  question.  It  is  now  contended 
that  the  will  was  a  fraudulent  document,  and  that  whether  valid 
or  not  the  surrogate  of  New  York  had  no  jurisdiction  ;  that  the 
letters  testamentary  issued  by  him  were  a  nullity ;  and  that  Bur- 
rowes'  assignment,  as  a  consequence,  and  the  satisfaction-piece 
which  followed  it  were  mere  blank  paper;  leaving  the  mort- 
gage, with  all  the  arrears  of  interest,  amounting  together  to  over 
$12,000,  to  stand  in  full  force,  as  a  first  incumbrance  on  the 
premises. 

The  law  declares  (2  Eev.  Stats.,  221,  69)  that  the  surrogate 
of  each  county  shall  have  "exclusive  jurisdiction"  to  take  the 
proof  of  the  wills  of  deceased  persons,  who  at,  or  immediately 
previous  to  their  deaths  were  "  inhabitants  of  the  county  of  such 
surrogate,  in  whatever  place  such  death  may  have  happened  ;" 
and  that  the  surrogate  who  takes  the  proof  of  the  will  "  shall 
issue  letters  testamentary  thereon."  That  Mr.  Talmadge  died 
in  Columbia  county  is,  therefore,  a  point  of  no  consequence. 
The  question  is,  was  he  at  the  time,  or  immediately  previous,  an 
inhabitant  of  that  county  ? 

His  original  domicil  was  at  Hempstead,  on  Long  Island.  He 
there  had  a  farm  or  country-seat,  which,  on  going  to  Europe,  he 
let  to  a  tenant,  declaring,  it  is  said,  at  the  same  time,  his  pur- 
pose not  to  return  to  it.  He  remained  in  France  a  year  or 
eighteen  months,  with  his  family.  "When  he  came  back,  the 
fair  inference,  I  think,  from  the  testimony,  is,  that  he  continued, 
after  leaving  the  ship,  for  a  few  weeks  in  New  York,  looking 
after  his  real  estate  and  his  other  property,  of  which,  his  sister 
says,  Burrowes  had  the  charge  during  his  absence.  Mr.  Genet, 
his  cousin,  testifies  that  he  came  to  his  house  in  Greenbush,  ;t  a 
week  or  two"  after  his  arrival  from  France.  At  Genet's  he  re- 
mained only  "  a  few  days."  He  then  took  board  at  a  public 
house  in  Schodack,  where  his  youngest  child  was  born,  and 
where  he  "  resided,"  as  Genet  calls  it,  "  some  four  months,"  and 
then  removed  to  another  public  house  in  Hudson,  and  there 
"  resided"  again  another  four  months,  until  he  died. 

The  question  on  this  evidence  is  not,  was  Talmadge  actually 
an  inhabitant  of  Columbia  county  ? — but,  \vas  the  surrogate  of 
New  York  necessarily  wrong  in  deciding,  on  the  evidence  before 
him,  that  the  deceased  was  an  inhabitant  of  New  York?  After 
the  lapse  of  so  many  years,  and  the  death  of  at  least  three  most 
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important  witnesses,  and  the  absence  of  another  equally  impor- 
tant, to  sustain  the  jurisdiction,  the  testimony  now  given,  as  it 
seems  to  me,  even  if  admissible,  is  too  slight  and  equivocal  to 
overthrow  the  presumption  which  the  law  inculcates  in  favor  of 
judicial  acts.  When  the  probate  took  place,  Mrs.  Talmadge, 
the  widow,  since  deceased,  was  living  and  of  full  age,  and,  as 
we  may  infer  from  the  citation,  present  in  court ;  Mr.  Taylor, 
the  brother-in-law,  also  since  deceased,  was  living  and  partici- 
pated in  the  proceeding;  Mr.  Burrowes,  now  absent  from  the 
country,  the  executor,  who  propounded  the  instrument  and 
swore  to  the  residence  in  New  York,  was  on  the  spot  ready  to 
be  cross-examined,  and  if  possible  confuted  ;  and  the  two  infant 
children  were  duly  represented  by  a  guardian  appointed  by  the 
surrogate  to  watch  over  their  interests.  Mrs.  Talmadge,  too, 
although  she  considered  the  will,  as  well  she  might,  to  be  a  most 
unjust  disposition  of  her  husband's  estate,  took  no  steps  during 
the  many  subsequent  years  of  her  life  to  call  the  probate  in 
question,  either  by  appeal  or  in  any  other  mode  ;  and  for  aught 
that  appears — and  the  inference  after  the  lapse  of  so  many  years 
is  a  legitimate  one — accepted  from  and  through  Burrowes,  as 
the  duly  appointed  executor,  the  provision  made  for  her  by  the 
instrument  which  he  called,  truly  or  not,  her  husband's  will. 

All  these  circumstances,  and  more  might  be  specified,  al- 
though in  the  view  now  taken  not  technically  conclusive,  are 
sufficient  to  counterbalance  the  loose  evidence  to  which  I  have 
referred,  given  after  the  lapse  of  eighteen  years  from  the  date 
of  the  transaction.  It  might  well  have  been  that  the  deceased, 
"  immediately  previous  to  his  death,"  had  a  temporary  lodging- 
place  in  the  city  of  New  York,  as  well  as  in  the  city  of  Hudson, 
without  being  permanently  settled  in  either  or  anywhere  else — 
an  inference  which  is  strengthened  by  the  fact  that  immediately 
after  his  death  his  family  are  found  living  in  New  York. 

As  matter  of  fact,  therefore,  the  court  I  think,  under  the  cir- 
cumstances, is  justified,  if  necessary,  in  finding  that  the  deceased, 
within  the  meaning  of  the  statute,  was  an  inhabitant  of  the  city 
of  New  York — sufficiently  so,  at  least,  to  give  the  surrogate 
jurisdiction. 

I  should  say,  however,  that  I  am  not  prepared  to  admit  that 
such  a  finding  is  necessary  to  sustain  the  defence.  Where  the 
jurisdiction  of  a  subordinate  tribunal,  having  cognizance  of  the 
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general  subject,  has  attached,  by  the  presentation  of  a  verified 
prima  facie  case  and  by  the  appearance  of  the  parties,  its  deci- 
sion, even  on  a  quasi  jurisdictional  fact,  such  as  that  of  inhabi- 
tancy, must  be  conclusive,  unless  reversed  on  appeal.  To  allow 
it  to  be  called  in  question  collaterally,  and  on  every  occasion 
and  during  all  time,  would  be  destructive  of  all  confidence.  No 
business  in  particular  depending  on  letters  testamentary  or  of 
administration  could  be  safely  transacted.  Payments  made  to 
an  executor  or  administrator,  even  after  judgment,  would  be  no 
protection.  Even  if  the  debtor  litigated  the  precise  point,  and 
compelled  the  executor  to  establish  it  by  proof,  the  adjudication 
would  avail  him  nothing,  should  a  subsequent  administrator,  as 
in  this  case,  spring  up,  and,  after  the  lapse  of  the  fifth  of  a  cen- 
tury, demand  payment  a  second  time,  when  a  scintilla  of  evi- 
dence on  one  side  remained,  and  all  on  the  other  had  perished. 
A  large  number  of  titles,  too,  depend  for  their  validity  on  de- 
crees of  foreclosure,  and  these  decrees  are  often  made  in  suits 
instituted  by  executors  or  administrators,  or  their  assigns.  Must 
these,  too,  be  subject  to  be  overhauled  at  any  period,  however 
remote,  on  the  nice  question  of  residence? — a  question  often  dif- 
ficult to  decide  where  the  facts  are  clear,  and  much  more  so,  of 
course,  where  the  facts  are  obscured  by  lapse  of  time  and  loss  of 
documents  and  witnesses. 

The  doctrine  contended  for  by  the  plaintiff,  and  indispensable 
to  his  success,  is,  I  think,  altogether  too  dangerous  for  judicial 
sanction. 

The  complaint,  therefore,  on  that  ground,  as  well  as  on  the 
mere  issue  of  fact,  should  be  dismissed. 
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FOSTER  a.  PRINCE. 
Supreme  Court,  First  District;  General  Term,  May,  1859. 

SUPPLEMENTARY  PROCEEDINGS. — EXAMINATION  OF  THIRD  PARTY. — • 

APPEAL. 

The  examination  in  supplementary  proceedings  of  a  debtor  to  the  judgment  debtor, 
or  of  those  having  property  belonging  to  him,  under  section  294  of  the  Code, 
may  be  ordered  in  the  county  in  which  such  third  party  resides,  without  refer- 
ence to  the  residence  of  the  judgment  debtor. 

It  seems,  that  the  judgment  debtor  is  not  entitled  to  notice  of  such  examination. 

The  judgment  debtors  appeared  on  the  return  of  an  order  for  the  examination  of 
a  third  party,  for  the  purpose  merely  of  objecting  to  the  granting  of  any  order 
affecting  their  rights,  and  the  judge  made  an  order  directing  the  third  party  to 
pay  over  to  the  plaintiff  moneys  belonging  to  one  of  the  judgment  debtors. 

Held,  that  the  judgment  debtors  could  not  maintain  an  appeal  from  such 
order. 

Appeal  from  an  order  in  supplementary  proceedings. 

The  plaintiff  in  this  action  made  an  affidavit  that  he  had  ob- 
tained judgment  therein  against  the  defendants  for  a  sum  speci- 
fied ;  that  the  judgment-roll  was  filed  in  the  office  of  the  clerk 
of  the  city  and  county  of  New  York  ;  and  stating  further,  "  that 
an  execution  thereon  against  the  property  of  the  judgment 
debtors  has  been  duly  issued  to  the  sheriff  of  the  city  and  county 
of  New  York,  and  the  sheriff  of  the  county  of  Queens ;  that 
the  judgment  debtors  resided  in  said  county  of  Queens  at  the 
time  of  issuing  such  execution,  and  still  so  reside,  and  that  the 
Fulton  Bank,  in  the  city  of  New  York  is  indebted  to  the  judg- 
ment debtors  in  an  amount  exceeding  ten  dollars."  Upon  this 
affidavit  the  plaintiff  obtained  ex  parte  from  a  justice  of  the 
Supreme  Court,  in  the  first  district,  an  order  which,  after  recit- 
ing the  facts  shown  by  the  affidavit,  concluded  as  follows  :  "  I 
do  hereby  require  the  said  Fulton  Bank,  William  J.  Lane,  the 
cashier  thereof,  to  appear  before  me  at  the  chambers  of  this 
court  in,"  &c.,  "on  the  30th  day  of  November,  185S,  at  10 
o'clock  in  the  forenoon,  and  be  examined  concerning  the 
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same.  And  the  said  Fulton  Bank  and  its  officers  are  hereby 
forbidden  to  transfer  the  property  of  said  defendants  now  in 
their  hands,  or  otherwise  dispose  of  the  same,  or  in  any  way 
interfere  therewith  until  further  order  in  the  premises." 

This  order  was  made  on  the  22d  day  of  November,  and  on 
the  same  day  it  was  with  a  copy  of  the  affidavit  served  on  the 
cashier  of  the  Fulton  Bank,  and  copies  of  the  order  and  affi- 
davit, with  a  notice  indorsed  that  the  within  were  copies  of  such 
order  and  affidavit,  were  on  the  same  day  deposited  in  the  post- 
office  in  the  city  of  New  York,  addressed  to  the  defendants  at 
Flushing,  Long  Island,  and  the  postage  paid  thereon. 

On  the  return  day  of  the  order  the  cashier  of  the  Fulton 
Bank  appeared  pursuant  to  its  requirement,  before  Mr.  Justice 
Clerke,  and  submitted  without  objection  to  examination.  He 
testified  that  the  bank  kept  an  account  with  Win.  R.  Prince, 
one  of  the  defendants,  but  none  with  Wm.  Prince  the  other. 
That  there  was  then  to  the  credit  of  Wm.  R.  Prince,  in  account, 
the  sum  of  $198.55  due  him  from  the  Fulton  Bank. 

Upon  the  examination,  counsel  for  the  defendants  appeared 
for  the  purpose  of  raising  objections  on  their  behalf  to  the 
making  of  any  order  affecting  them. 

The  court,  however,  made  an  order  that  the  bank  pay  over  to 
the  plaintiff  or  his  attorneys  the  sum  appearing  to  be  due  from 
them  to  one  of  the  defendants. 

From  this  order  the  defendants  now  appealed. 

Henry  Ble-ekman,  for  the  appellants. — I.  The  order  in  this 
case  granted  by  Justice  Clerke  was  a  nullity,  because  the  Code 
does  not  contemplate  that  proceedings  of  this  nature  can  be  had 
in  any  other  county  than  that  where  the  judgment  debtor  re- 
sides. The  affidavit  upon  which  the  first  order  was  granted, 
showed  that  both  defendants  reside  in  Queens  county,  and  the 
order  is  made  returnable  in  New  York. 

II.  The  Code  contemplates  that  the  plaintiff  shall  proceed 
first  under  section  292,  and  that  proceedings  under  section  294 
are  to  be  taken  merely  in  aid  of  the  principal  proceeding  against 
the  judgment  debtor,  and  must  be  had  in  connection  with  sec- 
tion 292,  and  cannot  be  resorted  to  independently  of  any  pro- 
ceeding against  such  judgment  debtor.  (Sherwood  a.  The 
Buffalo  and  New  York  City  Railroad,  12  How.  Pr.  R.,  136 ; 
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Hinds  <z.  Canandaigua  and  Niagara  Railroad,  10  75.,  489  ;  4 

n.,  ITS.) 

III.  Before  any  order  under  section  297,  like  the  one  appealed 
from  could  be  made,  the  plaintiff  should  show  clearly  by  his 
papers,  that  he  had  complied  with  section  292  and  section  294. 
The  order  in  the  first  instance  should  have  required  the  plaintiff 
to  serve  a  copy  of  that  order  on  the  defendant.  Section  297 
clearly  contemplates  notice  to  be  given  to  the  judgment  debtor, 
if  not,  how  could  he  show  that  the  property  sought  to  be  reached 
was  earned  by  him  within  sixty  days  next  preceding  the  order, 
and  that  such  earnings  were  necessary  for  the  use  of  a  family 
supported  wholly  or  in  part  by  his  labor.  Section  297  of  the 
Code  clearly  contemplates  that  the  defendant  should  have  notice 
of  the  proceedings. 

IY.  This  is  a  proceeding  under  section  294,  which  does  not 
authorize  the  court  to  apply  property  of  the  judgment  debtor  in 
payment  of  the  judgment. 

Y.  There  was  no  service  or  notice  given  to  defendants  as  the 
law  recognizes.  It  could  not  be  made  through  the  mail.  It  is  in 
its  nature  an  original  proceeding,  and  must  be  made  personally. 

YI.  But  if  the  court  should  hold  the  notice  served  by  mail 
sufficient,  yet  it  would  be  of  no  avail,  because  the  proceeding 
should  be  in  Queens  county,  and  not  elsewhere,  and  the  court 
cannot  take  the  defendant's  property  from  him  by  an  order  re- 
turnable in  New  York.  The  court  gets  no  jurisdiction  of  the 
defendant  except  the  proceedings  be  had  in  the  county  where 
he  resides,  and  jurisdiction  must  be  had  before  the  order  can  be 
made  to  apply  his  property  in  the  hands  of  a  third  person  on 
the  judgment.  (See  12  How.  Pr.  72.,  138.) 

VII,  The  most  that  section  contemplates  is,  before  or  after 
the  return  of  an  execution,  to  bring  up  a  third  person  and  ex- 
amine him  to  find  out  whether  he  has  property  of  the  judgment 
debtor,  or  is  indebted  to  him,  and  if  on  such  examination  it  be 
found  that  he  is  indebted  to  the  judgment  debtor,  or  has  property 
belonging  to  him,  to  restrain  him  from  parting  with  it  until  pro- 
ceedings can  be  taken  against  the  judgment  debtor  under  sec- 
tion 292  ;  and  when  that  be  done,  and  the  judgment  debtor  has 
a  chance  to  be  heard,  and  no  good  reason  shown  why  an  order 
under  section  297  should  not  be  made,  the  court  have  the  power 
to  make  it. 
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This  court  have  refused  to  appoint  a  receiver  until  the  judg- 
ment creditor  has  been  duly  brought  into  court  so  that  he  could 
defend,  and  the  court  will  not  deprive  a  man  of  his  property  as 
this  order  has  done,  when  it  refuses  to  transfer  it  to  a  receiver. 
(Tychener  a.  Tychener,  decided  by  Justice  Clerke,  April  7,  1854; 
see  also  Voorhees*  Code,  oth  ed.,  406,  note.) 

John  S.  Jenness,  for  the  respondents. 

BY  THE  COURT.* — ROOSEVELT,  P.  J. — Foster,  the  plaintiff,  hav- 
ing obtained  a  judgment  against  the  Messrs.  Prince,  residing  at 
Flushing,  in  Queens  county,  upon  which  an  execution  to  that 
county  had  afterwards  been  returned  unsatisfied,  took  steps  to 
compel  the  application  of  a  balance  standing  to  the  credit  of  one 
of  the  defendants,  in  the  Fulton  Bank  of  New  York,  to  the  satis- 
faction of  the  demand. 

On  the  22d  of  November  one  of  the  judges  of  this  court  ac- 
cordingly made  an  order  requiring  the  cashier  of  the  bank  to 
appear  before  him  in  this  city,  to  be  examined  concerning  the 
alleged  balance  of  the  defendant,  and  enjoining  the  bank  in  the 
mean  while  from  parting  with,  or  otherwise  disposing  of  the 
fund.  Upon  the  examination  on  the  30th  of  the  same  month, 
another  order  was  made  directing  the  bank  to  pay  over  the 
balance  to  the  judgment  creditor. 

The  defendants,  the  judgment  debtors,  now  contend  that  this 
order  was  a  nullity ;  that  as  they  resided  in  Queens  county,  al- 
though the  bank  was  in  New  York,  the  judge  in  the  first  dis- 
trict had  no  jurisdiction.  No  objection  is  made  on  the  part  of 
the  bank.  All  that  the  bank  requires  is  protection  against  any 
double  demand.  And  as  to  the  judgment  debtors,  the  point 
raised  by  them,  it  will  be  seen,  is  merely  technical ;  for  no  man 
can  doubt  the  justice  of  compelling  a  debtor,  residing  in  Queens, 
to  pay  his  debts  out  of  a  balance  of  his  credit  in  bank,  even 
though  the  banking-house  should  be  in  New  York. 

The  question  raised  turns  on  the  true  interpretation  of  the 
Code ;  sections  292  and  294  of  which  provide  that  in  a  case 
like  the  present,  the  judgment  creditor  is  entitled  to  an  order 
from  "  a  judge  of  the  court"  compelling  the  debtor  to  appear 
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and  answer  before  him  within  the  county  where  the  debtor  re- 
sides touching  his  property,  and  also  to  an  order  requiring  any 
debtor  to  the  judgment  debtor,  to  appear  and  answer  at  a  speci- 
fied time  and  place,  concerning  such  debt.  The  judgment 
debtor  is  to  appear  in  the  particular  county,  but  the  debtor  to 
the  judgment  debtor  is  to  appear  "  at  a  specified  place  ;"  mean- 
ing, of  course,  a  place  to  be  specified  by  the  judge,  who  would 
naturally  select  a  place,  other  things  being  equal,  most  con- 
venient to  the  person  to  be  examined,  and  not  necessarily  to  the 
judgment  debtor.  It  is  right  to  do  so,  and  its  fitness,  also,  is 
shown  by  the  provision  which  dispenses  with  any  attendance  in 
such  case  as  matter  of  right  or  obligation,  of  the  judgment 
debtor  on  the  examination  of  said  third  party.  I  allude  to  the 
clause  in  section  294,  which  declares  that  "  the  judge  (mean- 
ing '  a  judge  of  the  court,'  that  is  any  judge  of  the  Supreme 
Court),  may  also,  in  his  discretion,  require  notice  of  such  pro- 
ceeding to  be  given  to  any  party  to  the  action,  in  such  manner 
as  may  seem  to  him  proper." 

As,  then,  the  party  to  the  action  has  no  absolute  right  to  notice 
of  the  time  and  place  of  examining  his  debtor,  he  of  course 
cannot  except  to  the  selection. 

This  view  of  the  true  meaning  of  the  Code  is  further  con- 
firmed by  section  293,  which  declares  that  "  after  the  issuing  of 
execution  against  property,  any  person,  indebted  to  the  judg- 
ment debtor,  may  pay  to  the  sheriff  the  amount  of  his  debt,  or 
so  much  as  shall  be  necessary  to  satisfy  the  execution,  and  the 
sheriff's  receipt  shall  be  a  sufficient  discharge  for  the  amount  so 
paid."  No  consent,  it  will  be  perceived,  is  required  on  the  part 
of  the  judgment  debtor,  nor  any  notice  to  enable  him,  if  so  dis- 
posed, to  prevent  the  application  of  that,  which  is  due  to  him 
from  one  person,  to  the  payment  of  that  which  is  due  by  him  to 
another.  If  then  his  debtor,  without  his  consent,  may  pay  volun- 
tarily, how  can  he  complain  that  his  debtor,  without  his  consent, 
has  paid  under  the  sanction  of  the  judge? 

As  the  defendants,  whatever  may  be  said  in  respect  of  the 
bank,  are  not  aggrieved,  they  cannot  complain,  and  their  ap- 
peal, of  course,  should  be  dismissed. 

Appeal  dismissed,  with  costs. 
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Supreme  Court,  First  District;  Special  Term,  April,  1859. 
ARREST. — FRAUDULENT  REPRESENTATIONS  ON  PART  OF  AGENT. 

Though  a  defendant  would  be  civilly  liable  for  the  fraud  of  his  agent,  he  is  not 
liable  to  arrest  therefor,  without  personal  guilt  on  his  part  in  respect  to  the 
commission  of  the  fraud,  or  by  ratification  of  the  fraudulent  act. 

To  warrant  arrest  of  a  defendant  whose  fraud  is  alleged  as  the  ground  for  the 
order,  the  fraud  must  be  clearly  proved.  If  there  is  a  serious  doubt  as  to  the 
fraud,  an  order  of  arrest  is  not  allowable. 

Motion  to  vacate  an  order  of  arrest. 
The  facts  are  stated  in  the  opinion. 

STRONG,  J. — The  order  for  the  arrest  of  the  defendant  was 
granted  on  affidavit  setting  forth  that,  on  or  about  the  10th  of 
February,  1859,  the  defendant  applied  to  the  plaintiffs,  in  this 
city,  to  sell  him  goods ;  and  to  induce  the  plaintiffs  to  do  so, 
made  certain  statements  in  regard  to  his  pecuniary  circumstances, 
by  which  the  plaintiffs  were  influenced  to  sell  to  the  defendant 
at  that  time,  and  within  a  few  days  thereafter,  goods  to  the 
amount  of  $707.39 ;  that  the  statements  were  false  and  fraudu- 
lent, and  the  defendant  was  thereby  guilty  of  fraud  in  contract- 
ing the  debt. 

It  now  appears,  by  the  affidavits  for  the  motion,  that  the  de- 
fendant left  the  city  on  the  2d  of  February,  1859,  for  New  Or- 
leans, and  was  absent  until  the  19th  of  March,  and  that  the 
goods  were  purchased  during  his  absence  by  the  defendant's 
wife  on  the  defendant's  account. 

Previous  to  the  purchase  of  those  goods,  and  on  the  10th  of 
January,  1859,  the  wife  and  son  of  the  defendant  called  at  the 
plaintiff's  store  and  purchased  a  bill  of  goods  in  behalf  of  the 
defendant,  which  the  wife  paid  for  on  the  9th  and  17th  of  Feb- 
ruary thereafter.  On  the  occasion  of  that  purchase,  some  in- 
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quiries  were  made  of  the  son  as  to  the  property  of  the  defend- 
ant, but  the  son  denies  having  made  any  such  statements  as  are 
alleged  to  have  been  made  by  the  defendant  in  the  affidavits  for 
the  order. 

The  plaintiffs  reply  to  these  facts  by  affidavits  of  the  same 
persons  who  made  the  affidavits  to  obtain  the  order,  in  substance 
that  the  representations  were  made  by  the  defendant's  son  at  the 
time  of  the  purchase  on  the  10th  of  January,  and  explanations 
are  given  of  the  mistakes  in  the  former  affidavits,  to  wit :  that 
one  of  the  persons  did  not  know  the  defendant,  and  understood 
the  son  to  be  the  defendant ;  and  that  the  other  did  not  read  the 
affidavits  carefully.  It  is  further  set  forth  in  one  of  the  affida- 
vits in  reply,  that  shortly  after  the  10th  of  January,  and  while 
the  defendant  was  making  purchases  of  the  plaintiffs,  the  wit- 
ness saw  the  defendant  in  the  store  of  the  latter,  and  told  him 
it  was  the  rule  in  the  plaintiffs'  store  to  require  representations 
from  persons  who  applied  to  purchase  goods  as  to  their  means, 
and  then  inquired  of  him  in  regard  to  his  responsibility,  when 
the  defendant  referred  to  what  his  son  had  said  as  to  the  defend- 
ant's means,  and  said  it  was  true,  and  proceeded  himself  to 
make  similar  representations  on  the  subject.  These  affidavits 
also  state  that  the  subsequent  purchases  were  made  on  the  faith 
of  the  representations  of  the  son,  and  the  reiteration  and  con- 
firmation of  them  by  the  defendant. 

What  was  said  by  the  son  on  the  10th  of  January,  if  it  were 
false  and  fraudulent,  and  the  goods  purchased  thereafter  were 
obtained  on  the  faith  of  it,  furnished  no  ground  for  the  order  in 
question,  unless  the  statements  were  authorized  or  subsequently 
approved  by  the  defendant.  The  defendant  would  be  civilly 
liable  for  the  fraud  of  his  agent,  but  would  not  be  subject  to 
arrest  by  reason  of  it ;  there  must  be  personal  guilt  of  a  party 
to  a  debt,  in  respect  to  fraud  in  contracting  it,  to  make  him  lia- 
ble in  an  action  for  the  debt  to  arrest,  within  the  spirit  of  section 
179,  subdivision  4  of  the  Code. 

The  order  of  arrest  must  then  depend  for  support  upon  the 
affidavit  of  the  aforesaid  conversation  with  the  defendant.  The 
defendant  swears  that  neither  the  plaintiffs,  nor  any  one  on  their 
behalf,  ever  questioned  him  as  to  his  circumstances,  and  that  he 
never  made  any  representations  on  the  subject.  The  plaintiffs' 
witness  to  the  conversation  is  corroborated  bv  an  affidavit  that 
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about  that  time  the  witness  claimed  to  have  had  such  a  conver- 
sation with  the  defendant. 

To  warrant  an  arrest  of  a  defendant,  whose  fraud  is  alleged 
as  a  ground  for  the  order,  the  fraud  must  be  clearly  proved.  If 
there  is  a  serious  doubt  as  to  the  fraud,  an  order  of  arrest  is  not 
allowable. 

In  the  present  case,  the  force  of  the  affidavit  as  to  the  con- 
versation with  the  defendant,  at  his  store  after  the  10th  of  Janu- 
ary, is  materially  impaired  by  the  circumstance  of  the  witness 
having  previously  sworn  that  the  goods  were  sold  on  the  faith 
of  prior  representations  by  the  defendant  at  the  plaintiffs'  store, 
which  is  now  conceded  to  be  erroneous,  and  by  his  own  admis- 
sion of  having  sworn  to  his  former  affidavit  without  having 
read  it  carefully.  "When  the  case  made  by  the  original  affida- 
vits was  fully  disproved,  this  conversation  was  first  resorted  to 
to  sustain  the  order.  There  is  much  in  this  to  excite  suspicion, 
and  I  think  the  affidavit,  with  the  circumstances  relied  on  in 
corroboration,  is  at  least  balanced  by  the  denial  referred  to  of 
the  defendant. 

In  my  opinion,  therefore,  the  order  of  arrest  should  be  vacated, 
and  it  is  ordered  accordingly,  with  $10  costs. 


STEYENSON  a.  BUXTON. 
Supreme  Court,  First  District ;  Special  Term,  January,  1859. 

JUDGMENT. — RELIEF  IN  DAMAGES  IN  AN  ACTION  FOK  SPECIFIC 
PERFORMANCE. 

In  an  action  against  the  vendor  for  specific  performance,  where  his  defence  is  that 
he  has  no  title  to  the  premises  agreed  to  be  conveyed,  the  court  may,  under  the 
Code,  order  a  reference  to  ascertain  the  plaintiff's  damages,  and  give  judgment 
in  the  alternative  for  specific  performance,  or  for  the  recovery  of  damages,  in- 
stead of  dismissing  the  complaint,  and  turning  the  plaintiff  over  to  his  action 
for  damages. 
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This  was  an  action  for  specific  performance  of  a  contract  of 
sale  of  real  property. 

The  facts  were,  that  on  October  21,  1856,  the  defendant  sold 
to  the  plaintiff  the  house  and  lot  'No.  152  "West  Thirty-second- 
street,  for  $5000  ;  terms,  $1000  cash,  the  balance  by  assuming 
a  mortgage  then  on  the  premises  for  $3500 ;  $100  of  the 
$1000  was  paid  by  plaintiff  at  the  time  of  signing  the  contract. 
The  plaintiff,  subsequently,  tendered  the  $900  remaining  due, 
and  demanded  a  performance  of  the  contract  on  the  part  of  de- 
fendant. The  defendant  failed  to  convey,  however,  and  the 
plaintiff  brought  this  action  to  enforce  specific  performance. 
The  defence  was,  that  defendant  had  not  title  to  the  premises, 
and  could  not  perform. 

DAVIES,  J. — "When  the  distinction  existed  between  legal  and 
equitable  proceedings,  and  these  rights  were  enforced  in  differ- 
ent tribunals,  it  would  have  been  the  usual  course  on  a  bill  filed 
in  equity,  to  compel  a  specific  performance,  and  if  it  appeared 
that  it  was  impossible  for  the  defendant  to  comply,  to  dismiss 
the  bill  and  leave  the  plaintiff  to  his  action  at  law,  to  recover 
the  damages  which  he  might  have  sustained.  It  may  be  doubted 
whether  such  a  procedure  is  necessary  under  our  present  sys- 
tem. The  Code  was  intended  to  obviate  such  necessity,  and  to 
afford  the  plaintiff  all  the  relief  he  might  be  entitled  to,  with- 
out reference  to  the  particular  form  of  the  action. 

In  Wiswall  a.  McGown  (2  Barb.,  270),  the  bill  was  filed  for 
a  specific  performance,  and  it  appeared  that  the  defendant  had 
not  the  power  to  comply.  The  assistant  vice-chancellor  referred 
it  to  a  master  to  ascertain  the  damages  sustained  by  the  plaintiff 
by  reason  of  the  refusal  of  the  defendant  to  perform  and  fulfil 
his  contract.  It  is  true  that  that  portion  of  the  decree  was  re- 
versed in  this  court,  but  it  was  under  the  old  system,  when  legal 
and  equitable  relief  were  enforced  in  different  tribunals,  and  it 
was  upon  the  ground  that  a  court  of  law  was  the  only  proper  forum 
to  enforce  a  claim  for  damages  only.  The  distinction  between 
legal  and  equitable  remedies  is  now  abolished,  and  I  can  see  no 
necessity  or  propriety  in  dismissing  this  complaint,  that  the 
plaintiff  may  institute  a  new  action  to  recover  the  damages 
which  he  has  sustained.  I  cannot  think  such  a  procedure  in 
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harmony  with  either  the  letter  or  spirit  of  the  Code.  All  the 
rights  of  the  parties  can  be  determined  in  the  present  action, 
and  no  necessity  now  exists  for  resorting  to  another. 

An  order  will  be  entered  for  a  reference  to  ascertain  the  dama- 
ges which  the  plaintiff  has  sustained  by  reason  of  the  refusal 
of  the  defendant  to  comply  with  his  contract ;  and  on  the  com- 
ing in  of  his  report,  a  judgment  will  be  entered  that  he  pay  the 
costs  of  this  action,  and  specifically  perform  his  contract;  and 
on  his  failure  to  do  so,  that  the  plaintiff  have  judgment  against 
him  for  the  amount  so  reported  to  be  due,  with  the  costs  of  this 
action. 


HARDENBROOK'S  CASE. 

Supreme  Court,  First  District ;  At  Chambers^  February,  1859. 
AKREST. — WITNESS'S  PRIVILEGE. 

A  witness  whose  attendance  is  voluntary,  and  not  compelled  by  process,  is  not 

privileged  from  arrest  while  coming  and  going. 
The  witness  attended  on  the  trial,  pursuant  to  subpcena,  and  was  examined ;  on 

a  subsequent  day  he  attended  at  request  of  counsel. 
Held,  that  his  latter  attendance  was  voluntary,  and  he  was  not  privileged 

from  arrest 

Habeas  corpus  to  inquire  into  the  detention  of  "W.  A.  Har- 
denbrook,  held  in  custody  by  the  sheriff  of  the  city  and  county 
of  New  York. 

The  prisoner  had  been  arrested  upon  an  attachment  for  non- 
payment of  alimony,  required  of  him  in  an  action  of  divorce,  to 
which  he  was  a  party.  He  claimed  privilege  from  arrest,  on 
the  ground  that  at  the  time  of  the  arrest  he  was  on  his  way  to 
the  trial  of  a  cause  before  a  referee,  which  he  had  been  attend- 
ing in  the  capacity  of  witness.  He  had  originally  attended,  on 
a  previous  day,  pursuant  to  a  subpoena ;  but  after  having  been 
examined  and  dismissed  from  the  stand,  he  attended  again  on 
the  day  of  his  arrest,  at  the  request  of  counsel,  for  the  purpose 
of  testifying  further. 


NEW-YOKE.  417 


Hardenbrook's  Case. 


H.  A.  Cram,  for  the  petitioner. 
A.  B.  Dyett,  opposed. 

SUTHERLAND,  J. — The  appearance  of  "Wm.  A.  liardenbrook 
before  the  referee,  on  the  21st  of  January,  1859,  as  a  witness  in 
the  action  of  Orr  a.  Hardenbrook,  was  entirely  voluntary. 

He  had  been  duly  subpoenaed  to  attend  as  a  witness  in  that 
action,  on  the  16th  of  December,  1858.  He  appeared  on  the 
16th  of  December,  1858,  and  his  examination  was  commenced 
on  that  day,  but  not  closed ;  the  case  was  adjourned  to  the  21st  of 
December,  1858,  when  his  examination  was  continued,  and  he 
was  dismissed  from  the  stand,  as  the  referee  certifies. 

The  case  was  then  adjourned  to  the  5th  of  January,  1859,  on 
which  day,  the  referee  not  appearing,  the  21st  of  January,  1859, 
was  appointed  by  the  referee,  or  agreed  upon  by  the  parties,  for 
the  next  meeting.  On  the  21st  of  January,  1859,  "Wm.  A.  Har- 
denbrook appeared,  at  the  request  of  Mr.  Cram,  the  counsel  for 
the  defendant,  and  was  further  examined.  He  was  arrested  at 
the  office  of  Mr.  Cram,  about  an  hour  previous  to  his  appearance 
before  the  referee  on  the  21st  of  January. 

Without  examining  or  expressing  an  opinion  upon  any  other 
point  raised  on  the  argument  of  this  matter,  I  am  of  the  opinion 
that  Wm.  A.  Hardenbrook  could  not  claim  the  exemption  from 
arrest  given,  by  2d  Revised  Statutes,  §  51,  to  a  witness,  duly 
and  in  good  faith  subpoenaed. 

This  exemption  from  arrest  is  the  mere  personal  privilege  of 
the  witness,  which  he  can  waive.  (15  Barb.,  28.) 

I  think  the  statute  only  extends  to  the  witness  the  exemption 
when  he  is  attending  under  the  compulsion  of  a  subpoena;  and 
as  in  this  case  Mr.  Hardenbrook's  attendance  as  a  witness  before 
the  referee,  on  the  21st  of  January,  was  entirely  voluntary,  he 
could  not  claim  the  exoneration  from  arrest  given  by  the  statute. 
His  attendance  on  the  21st  of  January  could  not  have  been  en- 
forced by  attachment. 

Even  before  the  Revised  Statutes,  it  would  appear  that  the 
exemption  of  voluntary  witnesses  from  arrest  was  confined  to 
voluntary  foreign  witnesses.  (Morris  a.  Beach,  2  Johns.,  294 ; 
Sanford  a.  Chase,  3  Cow.,  381  ;  Hopkins  a.  Coburn,  1  Wend., 
292.) 

VOL.  VIII.— 27 
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In  Massachusetts  it  has  been  held  that  it  is  only  when  the 
witness  is  compelled,  by  due  process  of  law,  to  attend,  that  he 
is  entitled  to  protection  from  arrest.  (Exparte  Daniel  McNeil, 
6  Mass.,  264.) 

The  prisoner  must  be  remanded  to  the  custody  of  the  sheriff 
of  the  city  and  county  of  New  York. 


WALSH  a.  KURSHEEDT. 

New  York  Common  Pleas;  Special  Term,  January,  1859. 
DEMAND  OF  COPY  OF  COMPLAINT. 

A  notice  of  appearance  which  requires  "all  papers"  in  the  action  to  be  served  on 
the  defendant's  attorney,  and  specifying  a  place  for  the  service,  is  a  sufficient 
demand  of  service  of  a  copy  of  the  complaint. 

Motion  to  set  aside  judgment. 
The  facts  are  stated  in  the  opinion. 

BRADY,  J. — The  copy  of  the  complaint  need  not  be  served 
with  the  summons ;  but  if  the  defendant  appears  within  the 
twenty  days  allowed  by  the  Code,  and  demands  in  writing  a 
copy  of  the  complaint,  specifying  a  place  within  the  State  where 
it  may  be  served,  a  copy  must  be  served  within  twenty  days. 
(Code,  §  130.)  The  defendant  caused  a  notice  of  appearance  to 
be  served  by  his  attorney  in  this  case,  and  superadded  to  such 
notice  were  the  words :  "  And  I  require  all  papers  therein  to  be 
served  on  me,  at  my  office,  No.  140  Broadway,  city  of  New 
York."  The  plaintiffs,  treating  this  notice  and  requirements  as 
a  notice  of  appearance  only,  omitted  to  serve  a  copy  of  the 
complaint,  and  proceeded  to  enter  judgment.  The  statute  does 
not  require  the  demand  of  a  copy  of  the  complaint  to  be  made 
by  any  particular  form  of  expression;  and  if,  therefore,  it  be 
made  without  reference  to  the  language  employed,  the  defend- 
ant secures  all  the  rights  consequent  thereupon.  To  demand  is 
to  claim,  to  ask  for  with  authority ;  and  to  require  is  to  demand, 
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to  ask  a  thing  as  of  right.  The  words  are  synonymous.  When 
the  defendant  requires  all  papers  to  be  served  upon  him,  it  is 
demanding  that  all  papers  should  be  so  served.  A  complaint  is 
a  paper  in  a  cause  which  is  necessary  to  the  plaintiff's  success, 
and  one  which  should  be  served  upon  the  defendant,  if  he 
either  demand  or  require  it.  This  is  both  within  the  spirit  and 
letter  of  the  statute.  The  plaintiff's  proceedings  are,  therefore, 
irregular,  and  must  be  set  aside.  Leave,  however,  will  be  given 
to  the  plaintiff  to  serve  a  complaint  within  ten  days,  without 
costs  to  the  defendant,  and  without  costs  of  this  motion  to  either 
party. 


WINNEBRENNER  a.  EDGERTON. 

Supreme  Court,  First  District,'  General  Term,  April,  1859. 

NOTICE  OF  MOTION. — STATEMENT  FOR  JUDGMENT  BY  CONFESSION. 

A  motion  by  a  creditor  to  vacate  a  judgment  by  confession  entered  against  bia 
debtor,  founded  on  the  ground  that  the  statement  is  insufficient  to  authorize  a 
judgment  to  be  entered,  is  not  a  motion  for  irregularity  within  the  rule  requir- 
ing the  notice  or  order  to  show  cause  to  specify  the  irregularity  com- 
plained of. 

A  statement  for  judgment  upon  confession  to  secure  a  contingent  liability  must 
show  the  facts  out  of  which  the  indebtedness  arises,  as  fully  as  if  it  were  to 
secure  an  absolute  indebtedness. 

A  judgment  confessed  to  secure  a  contingent  liability  on  a  guarantee,  should  be 
set  aside  on  motion  of  a  subsequent  judgment  creditor,  if  the  statement  on 
which  it  is  entered  does  not  show  the  particulars  of  the  contract  on  which  the 
liability  rests — e.  g.,  in  case  of  a  promissory  note,  who  are  the  parties  to  it — 
and  the  facts  which  impose  a  liability  thereon  on  the  plaintiff,  and  in  behalf  of 
the  defendant,  and  such  a  liability  as  the  defendant  is  bound  to  protect. 

Appeal  from  an  order  denying  a  motion  by  a  subsequent 
judgment  creditor,  to  vacate  a  judgment  entered  upon  con- 
fession. 

The  facts  appear  in  the  opinion. 
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BY  THE  COURT. — DAVIES,  J. — Jones,  a  subsequent  judgment 
creditor  to  the  plaintiff  in  this  case,  moved  to  set  aside  this 
judgment,  upon  the  ground  that  the  statement  upon  which  it 
was  entered  was  not  in  conformity  with  section  383  of  the  Code. 

It  is  a  mistake  in  the  counsel  for  the  plaintiff  to  suppose  that 
this  motion  is  founded  on  any  irregularity  in  entering  up  the 
judgment.  If  it  had  been,  then  it  would  certainly  be  necessary 
for  the  moving  party  to  specify  in  his  moving  papers  the  grounds 
of  his  motion.  The  defects  complained  of  are  not  mere  irreg- 
ularities. They  are  matters  of  substance,  and  if  established, 
render  the  judgment  void.  (Yon  Beck  a.  Shuman,  13  How. 
Pr.  R.,  472  ;  Dunham  a.  Waterman,  6  Allotts*  Pr.  B.,  357  ; 
S.  C.,  3  E.  P.  Smiths  (17  N.  Y.)  E.,  9.)  In  the  latter  case, 
the  Court  of  Appeals  held  that  when  the  object  of  the  party 
was  only  to  set  aside  the  previous  judgment,  the  proper  method 
of  attaining  it  was  by  motion,  and  the  court  also  held  that  the 
judgment,  having  been  confessed  without  a  compliance  with 
the  provisions  of  the  Code,  was  to  be  deemed  fraudulent  and 
void  as  to  the  other  judgment  creditors  of  the  defendant. 

The  justice  at  special  term  held  that  the  first,  third,  and 
fourth  statements  of  causes  of  indebtedness  were  sufficient,  and 
denied  the  motion  to  vacate  the  judgment,  so  far  as  it  covered 
them.  From  that  denial  an  appeal  had  been  taken  to  this 
court. 

The  first  cause  of  indebtedness  is  stated  in  these  words : 
"  Amount  due  from  the  defendant  to  the  plaintiff,  for  plaintiff's 
liability  and  guarantee,  now  past  due,  to  Richard  S.  Williams,  as 
president  of  the  Market  Bank,  city  of  New  York,  $8005.43. 

"  Third.  Amount  of  one  promissory  note  indorsed  by  the 
plaintiff  for  defendant,  due  July  10,  1858,  and  held  by  C.  Dord 
&  Co.,  $2220.85. 

"  Fourth.  Amount  of  two  promissory  notes,  indorsed  by 
plaintiff  for  defendant,  one  due  April  27,  1858,  and  the  other 
due  on  the  27th  day  of  June,  1858,  both  held  by  the  Importers' 
and  Traders'  Bank  of  the  city  of  New  York,  for  the  sum  of 
$5508.86." 

Subdivision  2  of  section  383  of  the  Code  declares  that  if  the 
judgment  be  confessed  for  money  due,  or  to  become  due,  the 
statement  in  writing  required  must  state  concisely  the  facts  out 
of  which  it  (the  money  due  or  to  become  due)  arose,  and  must 
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show  that  the  sum  confessed  therefor  is  justly  due,  or  to  become 
due. 

And  the  third  subdivision  of  this  section  declares,  that  if  it 
(the  judgment)  be  for  the  purpose  of  securing  the  plaintiff 
against  a  contingent  liability,  it  (the  statement)  must  state  con- 
cisely the  facts  constituting  the  liability,  and  must  show  that 
the  sum  confessed  therefor  does  not  exceed  the  same. 

The  Court  of  Appeals,  in  Chappell  a.  Chappell  (2  Kern., 
215),  in  considering  a  judgment  confessed  under  the  second  sub- 
division of  this  section,  hold  that  the  creditors  are  entitled  to 
the  facts  out  of  which  the  indebtedness  arose  ;  that  the  statute 
looks  not  to  the  evidence  of  the  demand,  but  to  the  facts  in 
which  it  originated  ;  in  other  words,  to  the  consideration  which 
sustains  the  promise.  The  rule  laid  down  in  this  case,  has  been 
followed  in  Purdy  a.  Upton  (10  How.  Pr.  R.,  494) ;  Boy  den  a. 
Johnson  (11 II.,  503) ;  Yon  Beck  a.  Shuman  (13  II.,  372) ;  Ken- 
dall a.  Hodgins  (7  Abbotts'  Pr.  R.,  309) ;  Dunham  a.  Waterman 
(6  11.,  357  ;  S.  C.,  3  E.  P.  Smith's  (17  N.  Y.}  R.,  9).  All  these 
cases,  except  in  (11  IIow.\  are  confessions  of  judgments  under 
subdivision  2,  of  section  383  of  the  Code. 

But  the  Code  required  that  if  the  judgment  be  given  to  se- 
cure the  plaintiff  against  a  contingent  liability,  the  statement 
required  must  state  concisely  the  facts  constituting  the  liability, 
using  precisely  the  same  language  as  in  subdivision  2,  of  the 
same  section.  Now  it  cannot  be  contended  that  these  state- 
ments show  the  facts  constituting  the  liability  of  the  plaintiff  to 
pay  the  several  sums  mentioned  therein.  In  statement  first,  no 
particulars  of  the  defendant's  indebtedness  are  stated  to  show 
whether,  in  truth,  he  owed  the  plaintiff  any  thing,  or  of  the 
liability  or  guarantee  therein  referred  to.  It  is  not  stated  for 
whom  the  liability  was  given,  or  upon  what  considerations.  No 
particulars  of  the  guarantee  are  given  ;  no  statement  showing 
how  or  why  the  plaintiff  is  bound  to  pay  any  thing  on  such 
liability  or  guarantee. 

So  in  regard  to  the  promissory  notes  in  statements  three  and 
four.  The  facts  in  regard  to  them  are  not  only  not  concisely 
stated,  but  are  not  stated  at  all.  It  does  not  appear  whose  notes 
they  are,  or  that  the  liability  of  the  plaintiff  on  them  is  a 
liability  incurred  on  behalf  of  the  defendant,  and  one  which  he 
is  under  any  legal  obligation  to  protect.  No  consideration  for 
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the  promise  of  the  defendant  to  pay  the  amount  of  these  notes 
is  shown.  It  is  said  they  are  notes  indorsed  for  the  defendant 
by  the  plaintiff,  but  whose  notes  is  not  stated,  or  how  indorsed, 
or  why,  for  the  defendant.  In  Boyden  a.  Johnson  (cited  supra), 
STKONG,  J.,  said  :  "  The  statement  in  question  (in  that  case),  so 
far  as  it  relates  to  future  sales,  is  objectionable,  not  only  on  ac- 
count of  its  indefiniteness,  but  as  no  fact  is  stated  showing  any 
obligation  to  sell  any  goods  at  any  future  period.  If  a  judgment 
by  confession  can  be  allowed  to  have  any  future  indebtedness, 
it  should  be  particularly  specified,  and  it  should  be  called  for 
by  some  existing  liability.  The  Code  is  explicit,  that  when  the 
object  is  to  secure  the  plaintiff  against  a  contingent  liability, 
there  must  be  a  statement  of  the  facts  constituting  the  liability. 

In  the  present  case  there  is  no  statement  of  any  facts  showing 
the  liability  of  this  plaintiff  to  the  defendant  to  pay  these  several 
notes,  or  any  fact  stated  showing  the  liability  of  the  defendant 
to  repay  the  same  to  plaintiff.  For  aught  that  appears  in  these 
statements,  the  liability  of  the  plaintiff  may  have  been  incurred 
for  some  other  person  than  the  defendant.  I  have  no  doubt 
that  the  statements  are  defective,  and  the  order  appealed  from, 
holding  them  sufficient,  is  erroneous,  and  should  be  reversed. 


WOLCOTT  a.  WINSTON. 

Supreme  Court,  First  District;  Special  Term,  March,  1859. 
VERIFICATION. 

The  defendant  is  not  excused  from  verifying  his  answer  to  a  sworn  complaint,  on 
the  ground  that  the  complaint  charges  him  with  fraud  in  the  making  of  the 
assignment  which  it  is  the  object  of  the  action  to  have  set  aside. 

The  action  was  brought  to  set  aside  an  assignment  as  fraudu- 
lent. The  complaint  averred  that,  some  five  years  ago,  the  de- 
fendants failed,  and  made  an  assignment  of  their  property,  rep- 
resenting that  it  would  be  sufficient  to  pay  all  their  debts,  instead 
of  which  the  assigned  property  had  never  yet  produced  any 
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thing ;  and  charged  that  the  assignment  was  fraudulently  made. 
The  complaint  was  duly  verified ;  but  the  defendants  served  an 
unverified  answer,  claiming  that  the  averments  of  the  complaint 
amount  to  a  criminal  charge,  in  respect  to  which  they  would  be 
excused  from  testifying. 

BuckJiam,  Smales  &  Green,  for  the  plaintiffs. 
Tracy,  Wait  &  Olmstead,  for  the  defendants. 

ROOSEVELT,  J. — The  defendants,  I  think,  were  bound  to  verify 
their  answer.  The  matter  of  the  complaint  involved  no  charge 
of  felony.  And  even  if  it  might  be  construed,  as  I  think  it 
could  not,  into  a  criminal  misdemeanor,  yet  as  the  Code  (§  157) 
provides  that  no  pleading  in  a  civil  suit  can  be  used  in  any 
criminal  prosecution  as  proof  against  the  party,  the  defendants 
would  incur  no  risk,  if  their  statements  were  true,  in  swearing 
to  them.  Their  oath  could  only  be  used  in  this  action.  And 
2  Revised  Statutes  (§  405)  provides  that  a  witness  shall  not  be 
excused  from  answering  on  the  ground  merely  that  his  answer 
may  subject  him  to  a  debt  or  civil  suit.  The  act  of  1854,  there- 
fore, which  gives  the  defendants  the  privilege  of  witnesses,  does 
not  exempt  them  from  the  obligation  to  verify  their  pleading. 

The  answer  objected  to  must  be  stricken  out  (and  judgment 
rendered  for  plaintiffs),  unless  it  be  duly  verified,  or  another  in 
its  stead,  in  ten  days  from  the  service  of  this  order. 


NESMITH  a.  THE  ATLANTIC  INSURANCE  COMPANY. 

New  York  Superior  Court ;  Special  Term,  March,  1859. 

SPECIAL  JURY. 

Reasons  \vhy  a  special  jury  should  not  be  ordered  in  the  city  of  ISTew  York. 

Motion  for  a  special  jury. 

This  action  was  one  of  thirteen  suits  brought  by  the  plaintiff, 
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as  assignor  of  one  Achorn,  upon  as  many  insurance  policies, 
issued  by  various  companies,  upon  the  ship  Achorn.  The  vessel 
was  destroyed  by  fire.  The  defence  was,  that  the  fire  was  set 
by  the  procurement  of  Achorn.  After  a  very  protracted  trial, 
the  plaintiff  had  a  verdict,  which  was  afterwards  set  aside  on 
the  ground  of  misbehavior  of  the  jury,  and  a  new  trial  ordered. 
Upon  the  second  trial  the  jury  disagreed. 

The  plaintiff  now  moved  for  a  special  jury.  (2  Rev.  Stats., 
514.) 

F.  B.  Cutting  and  Gilbert  Dean,  for  the  plaintiff. 
E.  W.  Stoughton,  for  the  defendant. 

PIEKREPONT,  J. — The  statute  provides  for  a  special  jury,  to 
be  ordered  by  the  court  when  it  shall  appear  "  that  a  fair  and 
impartial  trial  will  be  more  likely  to  be  obtained  by  having  a 
struck  jury,  or  that  the  importance  or  intricacy  of  the  cause 
requires  such  a  jury." 

The  statute  then  provides  the  mode  of  selecting  such  jury.  A 
careful  reading  of  the  statute,  and  some  considerations  of  its 
operations  will,  I  think,  convince  any  one  familiar  with  this  city 
that  a  fair  and  impartial  trial  will  be  less  likely  to  be  obtained 
by  a  struck  jury.  Only  twenty-four  jurors  can  be  summoned  ; 
how  many  can  be  found,  how  many  can  attend,  how  many  will 
have  good  excuse,  is  uncertain.  But  from  past  experience  it  is 
not  likely  that  more  than  fifteen  out  of  the  twenty-four  would  be 
able  to  attend.  There  is  no  means  of  ascertaining  their  views 
beforehand,  and  the  range  would  be  so  exceedingly  limited  that, 
in  my  judgment,  an  impartial  trial  would  be  much  less  likely 
than  in  the  ordinary  way. 

The  court  will  allow  every  juror  to  be  tried  on  oath  before  he 
takes  his  seat ;  there  is  the  entire  panel  from  which  to  select, 
and  each  juror's  partialities,  if  he  has  them',  can  be  fairly  dis- 
covered, and  the  juror,  if  unfit,  will  be  excluded  from  the 
sitting. 

The  motion  must  be  denied,  without  costs. 
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'  ""V,--.-    si  " 
Sujyreme  Court,  First  District;  General  Term,  May,  1859. 

JURISDICTION  OF  SURROGATE. — TRIAL  OF  CLAIM  DISPUTED  BY  EX- 
ECUTOR OR  ADMINISTRATOR. — AUTHORITY  OF  PRECEDENT. 

The  surrogate  has  not  jurisdiction  to  try,  on  petition  of  a  creditor,  a  claim  against 

the  estate,  which  is  disputed  by  the  executor  or  administrator. 
Of  the  binding  effect  of  decisions  of  the  Supreme  Court,  at  general  term  in  one 

judicial  district,  upon  the  court  at  general  term  in  other  districts. 

Appeal  from  an  order  of  the  surrogate. 

BY  THE  COURT. — INGRAHAM,  J. — The  question  submitted  to  us 
on  this  appeal  is,  whether  the  surrogate  has  jurisdiction,  on  the 
petition  of  a  creditor,  to  try  the  validity  of  his  claim  when  dis- 
puted by  the  executor  or  administrator.  The  surrogate  in  this 
case  assumed  to  do  so,  and  decided  against  the  administrator, 
who  now  appeals  to  this  court. 

It  must  be  conceded  that  there  is  no  express  authority  in  the 
statutes  authorizing  such  a  trial.  There  are  cases  where  the 
surrogate  has  limited  powers  to  make  the  investigation  as  to  dis- 
puted claims,  but  none  of  those  cases  extends  to  a  case  like  the 
present.  In  3  Revised  Statutes  (5th  ed.),  188-9,  §§  13, 16,  such 
power  is  given  to  the  surrogate ;  but  that  is  a  case  where  the 
executor  or  administrator  applies  for  leave  to  sell  real  estate  to 
pay  debts,  and  where,  of  course,  he  admits  the  debt  to  be  valid. 
In  such  a  case  the  heir  or  devisee  is  permitted  to  deny  the 
validity  of  the  claim  to  show  that  the  real  estate  should  not  be 
sold,  and  the  surrogate's  decision  only  applies  to  that  question. 

In  3  Revised  Statutes,  182,  §  78,  a  like  power  is  given  after  a 
final  accounting,  to  settle  as  to  the  claims  of  creditors,  legatees, 
&c. ;  but  it  may  well  be  doubted  whether  such  authority  even 
there  is  given  to  try  the  validity  of  a  claim  which  is  totally 
rejected  by  the  executor. 

In  3  Revised  Statutes,  175,  the  provisions  for  reference  of 
disputed  claims  show  that  the  Legislature  did  not  intend  to 
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place  the  trial  of  them  under  the  control  of  the  surrogate  ;  for 
in  such  cases  the  statute  requires  the  agreement  to  refer  to  be 
filed  in  a  law  court,  and  the  proceedings  thereon  to  proceed  to 
judgment  in  that  court,  before  the  surrogate  can  act  in  directing 
its  payment. 

The  case  of  Fitzpatrick  a.  Brady  (6  Hill,  531),  relied  upon 
by  the  respondent,  merely  holds  that  the  proceeding  before  the 
surrogate,  on  petition  of  a  creditor,  to  anticipate  payment  of  a 
claim  before  eighteen  months  had  expired  after  letters-testamen- 
tary, necessarily  involved  an  examination  as  to  the  validity  of 
the  claim,  for  the  purpose  of  deciding  as  to  the  propriety  of 
granting  the  order  asked  for;  but  the  same  case  holds  that  such 
examination  was  not  binding  upon  the  parties,  and  only  con- 
cluded the  creditor  as  to  his  application  to  anticipate  the  pay- 
ments, leaving  him  to  his  action  at  law  to  enforce  the  debt,  if 
disputed  by  the  executor  or  administrator. 

The  case  of  Kidd  a.  Chapman  (2  Barb.  Ch.  J?.,  414)  was 
upon  a  judgment  against  the  testator,  and  the  decision  in  that 
case  has  been  considered  as  not  based  on  a  reference  to  the 
statutes  above  referred  to.  In  Wetson  a.  Baptist  Ed.  Society 
(10  Barb.,  308),  the  correctness  of  that  case  is  doubted,  and 
Justice  Brown  then  held  that  the  surrogate  had  no  authority  to 
take  cognizance  of  a  disputed  claim  on  the  application  of  the 
creditor. 

In  Magee  a.  Yedder  (6  Barb.,  353),  the  general  term  at  Al- 
bany held  expressly  that  the  surrogate  had  no  power  to  decide 
upon  the  validity  of  a  claim  against  an  estate  when  such  claim 
is  disputed  by  the  executor.  The  full  examination  of  the  ques- 
tion in  that  case  by  Mr.  Justice  Harris  seems  to  render  any  fur- 
ther discussion  at  this  time  unnecessary. 

In  Disosway  a.  The  Bank  of  Washington  (24  Barb.,  60),  the 
same  doctrine  was  held  by  the  Monroe  general  term,  and  the 
court  there  say  that  the  provisions  of  the  statute  only  apply 
to  undisputed  claims,  and  that  the  Legislature  intended  that 
the  power  to  adjudicate  upon  the  validity  of  a  debt  claimed 
against  the  estate  of  a  testator  should  remain  exclusively  with 
the  courts  of  law  and  equity,  where  it  appropriately  belongs. 

"With  theae  decisions  we  concur ;  but  even  if  we  doubted  the 
correctness  of  either  of  them,  we  think  that  two  successive 
decisions  of  general  terms  concurring  on  the  same  point,  in  dif- 
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ferent  parts  of  the  State,  should  be  treated  by  us  as  authority 
until  reversed  by  a  higher  tribunal. 

It  is  a  co-ordinate  branch  of  the  same  court,  and  uniformity  of 
decisions  throughout  the  State  is  so  desirable  as  to  call  for  re- 
spect by  the  general  terms  in  the  different  districts  for  the  deci- 
sions of  each  other,  unless  in  some  special  case  and  for  special 
reasons  a  court  might  feel  compelled  to  depart  therefrom. 

The  order  appealed  from  should  be  reversed. 


DOTY  a.  THE  MICHIGAN  CENTRAL  RAILROAD 
COMPANY. 

New  York  Superior  Court'  Special  Term,  May,  1859. 
SERVICE  OF  SUMMONS. — MANAGING  AGENT  OF  CORPORATION. 

A  foreign  railroad  corporation  having  their  whole  road  and  traffic  without  the 
limits  of  this  State,  and  having  no  office  here,  are  not  a  corporation  doing 
business  within  this  State,  although  tickets  for  passage  over  their  road  are  sold 
by  their  agent  here. 

One  who  merely  sells  tickets  for  them  in  such  case,  is  not  to  be  deemed  a  mana- 
ging agent  upon  whom  service  of  process  may  be  made. 

Motion  to  set  aside  judgment. 

In  this  action  judgment  had  been  entered  by  default  on 
affidavit  of  service  of  summons  and  complaint  on  one  Clark,  of 
this  city,  on  9th  February,  1850. 

This  judgment  the  defendant  now  moved  to  set  aside. 

It  was  shown  by  affidavit  that  defendants  were  a  foreign  cor- 
poration (of  the  State  of  Michigan).  The  plaintiff  was  a  resi- 
dent of  this  State.  It  did  not  appear  that  the  defendants  had 
any  property  in  this  State,  nor  that  the  cause  of  action  arose  in 
this  State.  It  was  expressly  sworn  that  defendants  were  not 
and  have  not  been  for  a  year  past  doing  business  in  this  State  ; 
that  their  sole  business  was  and  had  been  the  transportation  of 
freight  and  passengers  between  points  without  this  State,  and 
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the  building  and  maintenance  of  its  track,  no  part  of  which  lay 
within  this  State. 

Mr.  Clark  testified  unqualifiedly  that  he  was  not,  nor  ever 
had  been,  the  president  or  other  head  of  the  corporation,  or  its 
secretary,  cashier,  or  treasurer,  or  a  director  or  managing  agent 
thereof. 

The  plaintiff,  on  the  other  hand,  swore  that  he  was  acquainted 
with  Clark,  and  knew  him  to  be  the  agent  of  the  defendants  in 
this  city ;  that  Clark  received  and  paid  out  money  for  defend- 
ants ;  that  his  name  was  printed  as  agent  of  defendants  upon 
the  tickets  and  circulars  issued  by  them  in  this  city,  and  that, 
after  diligent  inquiry,  he  could  find  no  other  representative  of 
the  defendants  in  this  city. 

The  plaintiff's  attorney  also  swore  that  he  had  received  a 
letter  from  the  deputy  secretary  of  state,  stating  that  defend- 
ants had  failed  to  comply  with  the  law  requiring  them  to  desig- 
nate a  person  within  the  State  on  whom  process  may  be  served 
under  the  act  of  1855. 

E.  W.  &  G.  F.  Chester,  for  the  motion. 
S.  Whitehouse,  opposed. 

WOODRUFF,  J. — The  defendants  are  not,  in  my  opinion,  doing 
business  within  the  State  and  county  within  the  meaning  of  the 
act  (Laws  o/"1855,  470),  and  the  person  on  whom  the  summons 
was  served,  not  being  president  or  other  head,  nor  secretary, 
treasurer,  cashier,  director,  or  managing  agent  of  the  corpora- 
tion, within  the  provisions  of  the  Code,  section  134,  nor  appear- 
ing to  have  property  therein,  and  it  not  appearing  that  the  cause 
of  action  arose  in  this  State ;  there  has  been  no  such  service  of 
summons  and  complaint  as  warranted  the  entry  of  any  judg- 
ment against  the  defendants  in  this  court. 

The  judgment  must,  therefore,  be  set  aside,  with  $7  costs. 
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Supreme  Court,  first  District;  General  Term,  May,  1859. 
APPEAL. — JUDGMENT  BY  DEFAULT. 

A  defendant  who  does  not  appear  on  the  trial  in  the  court  below,  cannot  appeal 
from  the  judgment  rendered  against  him.* 

The  defendant's  remedy  is  to  move  upon  excuse,  to  have  the  default  opened. 

The  objection  that  the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  if  not  presented  by  demurrer,  must  be  raised  at  the  special 
term  or  circuit  before  it  can  be  available  on  appeal. 

Whether  the  defendant  might  succeed  in  a  motion  to  set  aside  a  judgment  by  de- 
fault, on  the  ground  of  such  defect, — Query? 

Motion  to  dismiss  appeal. 

The  facts  are  stated  in  the  opinion. 

BY  THE  COURT. — PKATT,  J. — The  defendants  in  this  case 
declined  to  appear  upon  the  trial,  and  have  appealed  to  the 

*  In  the  case  of  STEWART  a.  MORTON  (New  York  Superior  Court;  General  Term, 
May,  1859),  the  same  point  was  decided. 

In  that  case  the  plaintiff  obtained  a  judgment  on  failure  to  answer.  The  de- 
fendant served  a  notice  of  appeal  from  the  judgment,  and  the  plaintiff  moved  to 
dismiss  the  appeal. 

Robert  Gillen,  for  the  motion,  urged  that  under  the  provisions  of  the  Code  rel- 
ative to  appeals,  an,  appeal  could  only  be  taken  from  a  judgment  entered  upon 
the  report  of  referees,  or  the  direction  of  a  single  judge,  or  when  the  trial  was  by 
the  court  or  referees.  (Code,  §§325,348.)  That  there  was  a  different  remedy 
provided  in  case  of  a  judgment  entered,  on  failure  to  answer,  viz. :  by  motion 
addressed  to  large  discretion  vested  in  the  court  to  relieve  a  party  from  a  judg- 
ment taken  against  him  through  his  mistake,  inadvertence,  surprise,  or  excusable 
neglect.  (Code,  §  174.)  But  no  appeal  could  be  taken  from  a  judgment  by  de- 
fault. This  was  a  judgment  taken  against  defendant  by  reason  of  his  omission  or 
neglect ;  not  one  entered  upon  any  decision  of  any  referee,  judge,  or  court. 

Selah  Squires,  opposed,  contended  that  defendant  had  a  right  to  bring  up,  by 
appeal,  the  objection  that  the  complaint  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action. 

Held,  that  the  motion  should  be  granted,  with  ten  dollars  costs.  No  written, 
opinion  was  delivered. 
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general  term  from  the  judgment  without  a  case  or  exceptions, 
and  the  motion  now  is  made  on  the  part  of  the  plaintiffs  to 
dismiss  the  appeal.  I  am  of  opinion  that  the  appeal  should  be 
dismissed. 

It  is  claimed  on  the  part  of  the  defendants  that  an  objection 
to  the  sufficiency  of  the  complaint  may  be  taken  for  the  first 
time  upon  appeal.  If  that  be  so,  the  appeal  cannot  be  dis- 
missed ;  but  if  the  complaint  be  sufficient,  the  judgment  should 
be  affirmed.  It  is  true  that  when  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  the  objection  need 
not  necessarily  be  made  by  demurrer.  But  the  question,  in  my 
opinion,  should  in  some  form  be  raised  and  passed  upon  at  special 
term  or  circuit,  before  the  party  objecting  should  be  allowed  to 
appeal. 

Under  the  Code,  the  appeal  to  the  general  term  seems  to  be 
provided  for  the  revision  of  actual  determinations  of  the  court 
at  circuit  and  special  term.  By  section  268  of  the  Code,  it  is 
provided,  in  trials  by  the  court  without  a  jury,  that  "  for  the 
purposes  of  an  appeal,  either  party  may  except  to  a  decision 
on  a  matter  of  law  arising  upon  the  trial,  within  ten  days  after 
notice  in  writing  of  the  judgment."  It  is  then  in  the  same 
section  provided,  when  questions  of  fact  or  of  law  upon  the 
evidence  are  desired  to  be  reviewed  by  either  party,  that  a 
case  may  be  made ;  and  the  section  then  contains  this  restric- 
tion— that  the  questions,  whether  of  fact  or  of  law,  shall  only  be 
reviewed  in  the  manner  prescribed  by  that  section.  Now,  it 
was  clearly  competent  for  the  defendants  to  take  upon  the  trial 
an  objection  to  the  sufficiency  of  the  complaint,  and  an  ex- 
ception to  the  ruling  of  the  judge  if  adverse  to  them.  But  to 
allow  them  to  reserve  an  objection  of  this  character  to  be  made 
for  the  first  time  upon  appeal  would  be  liable,  I  think,  to  great 
abuse,  and  contravene  the  manifest  intention  of  the  Code.  If 
the  defendants  by  any  accident  or  misfortune  have  been  pre- 
vented from  appearing  at  the  trial,  they  should  move  to  have 
their  default  opened,  or,  perhaps,  they  might  succeed  in  a  mo- 
tion to  set  aside  the  judgment  on  the  ground  that  the  record 
does  not  show  a  valid  recovery.  But  they  should,  I  think,  be 
required  to  bring  the  question  in  some  form  before  the  court  at 
special  term,  in  order  to  entitle  them  to  appeal  to  the  general 
term  from  the  judgment. 
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And  this  has  been  substantially  passed  upon  by  the  Court  of 
Appeals  in  Hunt  a.  Bloomer  (3  Kern.,  343),  and  Johnson  a. 
Whitlock  (lb,,  344).  Those  were  cases  of  motions  to  dismiss 
appeals  from  judgment  at  general  term,  on  the  ground  that  no 
exceptions  had  been  taken  at  the  trial,  and  no  case  had  been 
made  or  settled,  and  the  motions  were  granted  by  the  court. 
Now,  if  a  party  has  the  right  to  appeal  upon  the  record  alone, 
when  no  exception  has  been  taken,  and  may,  upon  such  appeal, 
take  an  objection  to  the  sufficiency  of  the  complaint,  it  was 
clearly  improper  in  those  cases  to  dismiss  the  appeals.  The 
court  should  have  examined  the  record,  and  if  there  was  found 
no  defect  in  the  pleadings,  have  affirmed  the  judgment.  These 
cases,  therefore,  may  be  deemed  to  overrule  the  cases  in  this 
court,  cited  upon  the  argument  on  behalf  of  the  appellants. 

Appeal  dismissed,  with  costs. 


MILLER  a.  THE  NEW  YORK  AND  ERIE  RAILROAD 

COMPANY. 

Supreme  Court,  First  District;  Special  Term,  June,  1859. 
PLEADING. — REQUISITES  OF  COMPLAINT  ON  RAILROAD  BOND. 

In  an  action  against  a  railroad  company  to  recover  upon  a  bond  issued  by  it, 
under  the  power  conferred  by  the  general  railroad  act  of  1848,  the  complaint 
alleged  that  the  bond  was  issued  for  the  extension  of  the  defendants'  road  west 
of  B. 

Held,  on  demurrer  sufficient. 

Whether,  if  the  bond  had  been  issued  under  the  provisions  of  the  general  railroad 
act  of  1850,  it  would  be  necessary  to  allege  that  it  was  necessary  to  issue  it, 
and  that  the  money  was  borrowed  for  the  completion,  furnishing,  or  operating 
of  the  road, —  Query? 

Form  of  a  complaint  on  a  railroad  bond. 

Demurrer  to  amended  complaint. 

The  action  was  brought  to  recover  the  amount  of  a  bond 
issued  by  the  defendants.  The  allegations  of  the  amended  com- 
plaint were  as  follows : 
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That  at  the  times  hereinafter  mentioned  the  defendants  were 
a  corporation,  duly  incorporated  under  and  by  virtue  of  the 
laws  of  the  State  of  New  York. 

That  on  the  first  day  of  March,  1849,  at  the  city  of  New 
York,  said  defendants  made  and  executed  a  certain  bond  in 
writing,  and  caused  the  same  to  be  sealed  with  their  seal  and 
signed  by  their  president  and  secretary,  whereby  they  acknowl- 
edged themselves  indebted  to  John  J.  Palmer,  or  bearer,  in  the 
sum  of  one  thousand  dollars,  and  which,  sum  they  promised  to 
pay  to  the  said  John  J.  Palmer,  or  bearer,  in  the  city  of  New 
York,  on  the  first  day  of  March,  1859,  with  interest  at  the  rate 
of  seven  per  cent,  per  annum,  payable  semi-annually  on  the  first 
days  of  September  and  March  in  each  year,  and  for  value  said 
defendants  delivered  the  said  bond  to  this  plaintiff,  who  is  now 
the  lawful  owner  and  holder  thereof. 

That  said  bond  was  issued  by  the  defendants  for  the  extension 
of  the  New  York  and  Erie  Railroad  west  of  Binghampton.* 

And  the  plaintiff  further  says,  that  the  said  defendants  have 
failed  to  comply  with  the  conditions  of  the  said  bond  by  omit- 
ting to  pay  the  principal  sum  of  one  thousand  dollars,  which 
became  due  by  the  terms  thereof  on  the  1st  day  of  March,  1859, 
or  any  part  thereof,  although  the  same  was  demanded  of  the 
defendants,  at  their  office  in  the  said  city  of  New  York,  when 
the  same  became  due  and  payable. 

That  no  part  thereof  has  been  paid,  and  that  there  is  now 
justly  due  to  the  plaintiff,  from  the  defendants,  upon  the  said 
bond,  the  said  sum  of  one  thousand  dollars  principal,  with  inter- 
est thereon  from  the  first  day  of  March,  1859. 

Wherefore,  &c. 

The  defendants  demurred  on  the  ground  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

Ira  0.  Miller^  for  the  plaintiff. 

J}.  JB.  Eaton,  for  the  defendants. — I.  The  complaint  shows  no 
authority  in  the  defendants  to  issue  the  bond,  and,  for  all  that 
appears,  there  may  have  been  no  consideration  for  it.  The 

*  The  original  complaint  did  not  contain  this  allegation,  and  a  demurrer  to  it 
was  sustained. 
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defendants  are  subject,  by  their  charter  (Laws  of  1832),  to  title 
3  of  chapter  18  of  part  1  of  the  Revised  Statutes.  (1  JZev.  Stats., 
4th  ed.,  1172.) 

II.  Section  3  of  that  title  contains  a  clear  definition  of  implied 
powers,  beyond  which  the  court  cannot  go.    The  complaint  does 
not  set  forth  any  facts  which  show  that  the  right  to  issue,  bonds 
generally,  or  the  bond  in  question,  was  necessary  to  the  exercise 
of  any  of  the  six  powers  given  in  the  1st  section.    This  is  an 
action  to  recover  the  face  of  the  bond,  without  reference  to  any 
consideration.    It  is  not  necessary  to  consider  how  the  case 
would  stand  in  an  action  to  recover  any  amount  actually  paid 
to  and  received  by  the  company. 

III.  The  provisions  of  the  general  railroad  act  of  1850  (Laws 
of  1850,  225,  ch.  140,  §  28,  subdiv.  10),  granting  for  the  first 
time  the  right  to  issue  bonds,  and  under  restrictions  as  to  the 
necessity  for  the  issue  and  the  amount — show  that  the  Legisla- 
ture understood  that  in  1849  no  such  general  right  to  issue  bonds 
existed,  as  is  assumed  in  this  complaint.    Had  such  right  existed, 
there  was  no  occasion  for  these  provisions  in  the  act  of  1850. 

IY.  The  clause  of  the  complaint  alleging  the  purpose  of  the 
issue  does  not  bring  the  case  within  the  authority  given  by  the 
act  of  1850  to  issue  bonds.  1.  It  is  not  alleged  that  it  was 
necessary  to  issue  bonds.  2.  The  action  is  not  claimed  to  be 
for  money  loaned,  nor  is  it  for  airy  amount  advanced.  3.  It  is 
not  said  to  be  for  the  completion,  furnishing,  or  operating  of  the 
road,  as  required  by  the  statute.  4.  The  language  of  the  com- 
plaint would  apply  just  as  well  to  a  road  extended  into  Penn- 
sylvania, where  the  company  would  have  no  authority  to  go. 

Y.  The  authority  of  a  corporation  to  issue  bonds  or  notes  must 
be  affirmatively  shown  by  the  party  who  claims  on  them ;  and 
unless  the  corporation  had  authority  to  issue  them,  no  recovery 
can  be  had  on  them.  (McCullough  a.  Moss,  5  Den.,  567;  Hodges 
a.  City  of  Buffalo,  2  II.,  110  ;  Talmadge  a.  Pell,  3  Seld.,  328  ; 
The  Bank,  &c.,  a.  The  State  Bank,  3  II.,  513  ;  Halstead  a.  The 
Mayor,  &c.,  5  Barb.,  218,  3  Comst.,  430.) 

CLEEKE,  J. — The  act  of  1848,  relative  to  railroad  companies, 
enacts  that  all  existing  railroad  companies  in  this  State  shall 
possess  all  the  powers  contained  in  this  act  (Laws  of  1848,  221, 
cb.  140,  §46).  That  act  (§  17,  sub.  10)  allows  them  to  borrow 
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money  to  be  applied  to  the  construction  of  their  railroads  and 
fixtures. 

The  bond  upon  which  this  action  is  brought  was  made  on 
the  1st  day  of  March,  1849,  and  the  complaint  alleges  that  it 
was  issued  by  the  defendants  for  the  extension  of  their  road  west 
of  Binghampton.  This  sufficiently  shows  that  it  was  for  the  pur- 
pose stated  in  the  act,  nor  are  we  to  presume  that  it  was  for  the 
purpose  of  extending  it  beyond  its  limits  in  this  State.  But  it  is 
maintained  that  no  authority  is  expressly  given  by  any  act  pre- 
vious to  that  of  1850,  "  to  issue  bonds."  This  was  not  necessary. 
If  the  company  were  allowed  "  to  borrow  money,"  it  is  of  little 
consequence  in  what  manner  or  by  what  description  of  instru- 
ment they  acknowledged  the  indebtedness  and  promised  pay- 
ment. The  counsel  for  the  defendants,  however,  argues,  because 
the  act  of  1850  gives  the  power  to  issue  bonds,  the  Legislature 
must  have  understood  that  in  1849  no  right  to  issue  bonds  existed. 
This  would  not,  by  any  means,  be  a  legitimate  inference.  The 
power  to  borrow,  given  by  the  act  of  1849,  was  not  accompanied, 
as  we  have  seen,  by  any  restriction  as  to  the  manner  of  eviden- 
cing the  debt.  On  examining  the  act  of  1850,  where  the  powers 
of  the  act  of  1848  are  enumerated  in  an  extended  form  (Laws 
of  1850,  225,  ch.  140,  §  10),  it  will  be  found  that  the  right  to  issue 
bonds  is  indeed  given,  but  it  seems  to  be  introduced  rather  for 
the  purpose  of  an  additional  power,  which  it  was  deemed  ex- 
pressly to  provide  for,  namely,  giving  the  directors  the  power  to 
confer  on  any  holder  of  a  bond,  issued  for  money  borrowed,  the 
right  to  convert  the  principal  due  into  stock  of  the  company. 

There  is  nothing  in  this  act,  or  in  any  act,  ignoring  the  idea  that 
a  corporation,  having  the  right  to  contract  an  obligation  for  a 
specific  purpose,  has  also  the  right  to  issue  any  instrument  which 
either  party  may  consider  convenient  in  acknowledgment  of  it. 

The  complaint  is  in  every  respect  sufficient;  at  least,  it  contains 
no  defects  which  can  be  taken  advantage  of  by  demurrer.  The 
plaintiff  is  not  obliged  to  allege  that  it  was  necessary  to  issue 
the  bond,  or  that  the  money  was  borrowed  for  "  the  completion, 
furnishing,  or  operating  of  the  road."  If  the  money  was  borrowed 
after  1850,  this  language  may  be  requisite ;  but  the  money  in 
question  was  borrowed  under  the  power  given  by  the  act  of  1848. 

The  demurrer  must  be  overruled  with  costs,  with  liberty  to 
defendants  to  answer  within  twenty  days. 
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CANDEE  a.  GUNDELSHEIMER 

* 
Monroe  County  Court;  May,  1859. 

SUPPLEMENTARY  PROCEEDINGS. — TRANSCRIFT  OF  JUSTICE'S  JUDG- 
MENT FOR  LESS  THAN  TWENTY-FIVE  DOLLARS. 

Supplementary  proceedings  may  be  taken  against  a  resident  of  this  State,  al- 
though the  judgment  is  for  less  than  twenty-five  dollars. 

A  transcript  of  a  justice's  judgment,  though  for  a  less  amount  than  twenty- five 
dollars,  may  be  docketed  with  the  county  clerk,  and  thereupon  becomes  a 
judgment  of  the  county  court,  enforceable  like  other  judgments,  except  that  it 
is  not  a  lien  on  real  property. 

Order  to  show  cause  why  an  attachment  should  nojfc  issue  for 
contempt. 

The  facts  are  stated  in  the  opinion. 

W.  J.  MacPherson,  for  the  motion. 
Z.  L.  Da/vis,  opposed. 

CHUMASERO,  COUNTY  JUDGE. — The  plaintiff  in  this  case  ob- 
tained a  judgment  against  the  defendant  before  a  justice  of  the 
peace  for  $11.50  damages,  and  $1.77  costs,  and  filed  a  tran- 
script thereof  in  the  office  of  the  county  clerk  ;  upon  this  judg- 
ment an  execution  was  issued  to  the  sheriff  of  Monroe  County, 
and  by  him  returned  nulla  bona.  The  usual  affidavit  being 
presented  to  me,  I  granted  an  order  that  the  defendant  appeal- 
before  a  referee  on  a  certain  day,  to  answer  concerning  his 
property ;  the  order  was  not  obeyed,  and  upon  proof  of  this 
fact,  I  granted  another  order  requiring  the  defendant  to  appear 
before  me  and  show  cause  why  an  attachment  should  not  issue 
against  him  for  contempt.  He  now  appears  to  show  cause,  and 
his  counsel  insists  that  the  original  order  was  improvidently 
granted,  and  that  the  judgment  not  being  for  twenty-five  dollars, 
exclusive  of  costs,  these  proceedings  are  not  authorized  by  sec- 
tion 292  of  the  Code  of  Procedure,  and  cannot  be  sustained. 
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As  this  is  a  question  of  deep  interest,  not  only  to  the  profession, 
but  to  the.  community  in  general,  I  have  given  the  matter  my 
most  careful  deliberation,  and  proceed  to  state  in  detail  the  con- 
clusions to  which  I  have  arrived.  I  would  here  remark,  that 
those  conclusions  have  been  equally  a  matter  of  surprise  to  my- 
self, as  they  may  be  perhaps  to  others  who  have  not  examined 
this  subject  with  attention  and  care. 

At  the  time  of  granting  the  primary  order,  and  up  to  the  able 
argument  of  this  case  by  counsel  on  both  sides,  I  was  firmly  of 
the  opinion  that  this  case  could  not  be  sustained,  and  so  ex- 
pressed myself  to  the  counsel  on  both  sides,  and  I  have  no  doubt 
but  that  I  then  declared  the  opinion  of  two-thirds  of  the  profes- 
sion here  and  elsewhere  ;  a  close  examination  of  the  matter  has, 
however,  convinced  me  that  that  opinion  was  and  is  erroneous, 
and  I  think  any  discriminating  mind  must  arrive  at  the  same 
conclusions  to  which  I  have  been  led  to  in  this  case,  on  com- 
paring an$  reviewing  the  course  of  legislation  on  this  subject. 

In  our  investigation  we  start  with  the  first  and  original  en- 
actment authorizing  these  proceedings  "  supplementary  to  execu- 
tion," and  which  is,  section  247  of  the  Code  of  1848,  as  follows: 
"  Whenever  an  execution  against  property  of  the  judgment 
debtor,  issued  to  the  sheriff  of  the  county  where  he  resides,  or, 
if  he  reside  out  of  the  State,  to  the  sheriff  of  the  county  where 
the  judgment-roll  is  filed,  shall  be  returned  unsatisfied,  in  whole 
or  in  part,  the  judgment  creditor  may  obtain  an  order  from  a 
judge  of  the  court,  or  a  county  judge,  requiring  the  judgment 
debtor  to  appear  and  make  discovery  on  oath  concerning  his 
property,"  &c. 

This  section,  it  will  be  observed,  makes  no  mention  of  justices1 
judgments,  or  transcripts  thereof,  and,  unless  aided  by  some 
other  statutes,  clearly  excludes  the  idea  that  these  proceedings 
could  then  be  instituted  upon  any  judgments  other  than  those  of 
courts  of  fecard,  for  the  simple  and  obvious  reason  that  upon 
none  other,  without  some  auxiliary,  could  an  execution  be  issued 
to  the  sheriff  of  the  county. 

But  such  an  auxiliary  then  existed.  By  section  128  of  2  Re- 
vised Statutes  (3d  ed.,  p.  344),  it  was  provided  that :  "  It  shall 
be  the  duty  of  a  justice  of  the  peace,  on  the  demand  of  any 
person  in  whose  favor  he  shall  have  rendered  a  judgment  for 
above  twenty-Jive  dollars  exclusive  of  costs,  to  give  a  transcript 
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of  such  judgment.".  Section  129  then  makes  it  the  duty  of  the 
clerk  of  the  county  to  file  such  transcript,  and  enter  and  docket 
a  judgment  thereon,  which  shall  be  a  lien  on  the  real  estate  of 
the  defendant  in  the  county,  and  makes  the  judgment  so  docketed 
of  the  same  force  and  effect  as  &  judgment  in  the  Court  of  Com- 
mon Pleas.  Here  is  the  solution  of  the  error.  Up  to  this 
period  in  the  legislative  history  of  this  subject,  the  judgment 
must  have  been  for  more  than  twenty-five  dollars,  unless 
rendered  in  a  court  of  record,  for  upon  no  other  judgment 
could  an  execution  issue  to  the  sheriff,  and  consequently  could 
not  have  been  brought  within  the  section  of  the  Code  of  1848, 
above  referred  to. 

Then  comes  the  Code  of  1849,  section  292,  which  is  the  same 
almost  literally,  as  the  section  above  quoted,  contained  in  the 
Code  of  1848,  down  to  the  words,  "  Or  if  he  do  not  reside  in 
this  State,  to  the  sheriff  of  the  county  where  the  judgment-roll, 
or  a  transcript  of  a  justice's  judgment  is  filed;"  the  only  differ- 
ence being  the  addition  of  the  last  clause,  "  or  a  transcript  of  a 
justice's  judgment  is  filed" 

The  only  alteration,  thus  far,  seems  to  be  the  enactment  relat- 
ing to  a  transcript  of  a  justice's  judgment,  being  express,  where- 
as, before,  it  rested  in  implication. 

But  we  are  now  met  with  further  and  more  extensive  legisla- 
tion on  this  subject.  The  Legislature,  at  its  session  in  1849 
(Session  Laws,  ch.  438 ;  3  Rev.  Stats.,  496,  §  63,  5th  ed.), 
amended  the  Revised  Statutes,  and  enacted  the  following  sec- 
tion in  lieu  of  section  128  of  the  old  statute  above  cited.  "  A 
justice  of  the  peace,  on  the  demand  of  any  party  in  whose  favor 
he  may  have  rendered  a  judgment,  shall  give  a  transcript  there- 
of, which  may  be  filed  and  docketed  in  the  office  of  the  clerk  of 
the  county  where  the  judgment  was  rendered  ;  the  time  of  the 
receipt  of  the  transcript  by  the  clerk  shall  be  noted  thereon,  and 
entered  in  the  docket,  and  from  that  time  the  judgment  shall 
be  a  judgment  of  the  county  court."  Then,  after  stating  that  a 
transcript  of  that  judgment  may  be  filed  in  any  other  county, 
&c.,  the  section  concludes  thus  :  "  But  no  such  judgment  for  a 
less  sum  than  twenty-five  dollars  shall  be  a  lien  upon  or  enforced 
against  real  estate." 

Now,  it  will  be  observed  that  this,  by  the  present  statute,  a 
transcript  of  a  justice's  judgment,  for  any  amount,  however  small, 
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may  be  filed  in  the  county  clerk's  office,  and  that  immediately 
upon  such  filing  it  becomes,  not  merely  of  the  same  effect  and 
force,  as  a  judgment  of  the  county  court,  but  actually  a  judg- 
ment of  the  county  court.  It  will  not  be  denied  for  a  moment 
that  a  judgment  in  a  county  court,  rendered  in  an  action  origi- 
nally commenced  in  that  court,  irrespective  of  amount,  could 
be  made  the  basis  of  these  proceedings,  and  the  statute  makes 
the  judgment  in  this  case  positively  a  judgment  of  this  court 
from  the  time  of  filing  the  transcript. 

The  only  remaining  provision  which  it  will  be  necessary  to 
examine  in  connection  with  the  above,  is  section  292  •  of  the 
present  Code,  which  must  be  read  in  connection  with  section  63 
of  the  statutes,  just  above  cited,  and  is  as  follows  :  "  When  an 
execution  against  property  of  the  judgment  debtor,  or  of  any 
one  of  the  several  debtors  in  the  same  judgment  issued  to  the 
sheriff  of  the  county  where  he  reside,  or  if  he  do  not  reside  in 
the  State,  to  the  sheriff  of  the  county  where  a  judgment-roll,  or 
a  transcript  of  a  justice's  judgment  for  twenty-five  dollars  or  up- 
wards is  filed,  is  returned  unsatisfied  in  whole  or  in  part,  the 
judgment  creditor  is  entitled  to  an  order,"  &c. 

Now  the  plaintiif  obtains  his  judgment  in  the  justice's  court, 
and  files  his  transcript ;  it  immediately  becomes  a  judgment  of 
the  county  court /  he  issues  his  execution  to  the  sheriff  of  the 
county  where  the  defendant  resides,  has  it  returned  unsatisfied, 
and  applies  for  the  order  granted  by  section  292  of  the  Code, 
the  amount  of«the  judgment  being  material  only  in  cases  of 
non-residents  in  whose  favor  the  Legislature  seem  to  have  made 
an  exception. 

The  conclusion  to  be  derived  from  these  different  sections  is 
.uevitable. 

It  was  urged  upon  the  argument,  that  the  effect  of  this  decis- 
ion would  be  to  repeal  that  portion  of  the  statute  relating  to  the 
lien  of  real  estate.  This  is  not  necessarily  so ;  for  these  sup- 
plementary proceedings  are  not  instituted  until  the  affidavit  is 
produced  that  the  sheriff  has  returned  the  execution  unsatisfied, 
which  he  could  not  do  had  the  defendant  any  real  estate  in  the 
county  upon  which  this  lien  could  be  enforced. 

I  am  not  sorry  that  the  law  bears  this  construction.  A  large 
majority  of  those  debts  which  the  courts  and  the  law  seem 
powerless  to  enforce  are  less  in  amount  than  twenty-five  dollars, 
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and  these,  too,  chiefly  owing  to  operatives,  servants,  laborers, 
and  persons  of  limited  means,  who  are  oftentimes  illy  able  to  bear 
the  loss,  and  depend  upon  the  scanty  pittance  they  earn  from 
day  to  day  for  the  support  of  their  families  and  themselves.  It 
is  argued  that  it  is  beneath  the  dignity  of  the  courts  to  set  all 
this  cumbrous  machinery  in  motion  for  so  small  and  trivial  an 
amount.  I  answer,  it  is  Aever  beneath  the  dignity  of  the  courts 
or  the  law  tq  protect  the  rights  and  secure  the  privileges  of  the 
poorer  classes — to  ferret  out  dishonesty  and  punish  fraud.  Costs 
in  these  cases  are  in  the  discretion  of  the  court :  if  the  debtor  is 
poor  and  honest,  and  cannot  pay,  he  would  never  be  charged 
with  costs  ;  if,  on  the  contrary,  he  has  property  concealed  which 
the  law  cannot  reach  without  this  searching  process,  is  dishonest 
and  will  not  pay,  he  will  be  entitled  to  but  little  sympathy.  If 
condemned  by  the  law,  he  is  compelled  to  pay  the  full  expenses 
of  his  trial  and  conviction,  however  small  the  judgment  he  may 
seek  to  evade. 

I  am,  therefore,  of  opinion,  that  these  proceedings  are  properly 
instituted,  and  that  the  defendant  must  submit  himself  to  ex- 
amination ;  but  inasmuch  as  this  question  has  been  in  doubt, 
and  the  defendants  may  have  been  honestly  misled  by  a  prevail- 
ing public  error,  I  now  make  the  following  order  :  that  the  de- 
fendant again  appear  before  the  referee  named  in  the  original 
order,  on  two  days'  notice  of  the  time  and  place,  from  the  plain- 
tiff's attorney ;  or  that,  in  default  thereof,  an  attachment  issue 
against  him  for  contempt. 
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ACTION  FOR  CHATTELS. 

1.  It  seems,  that  an  action  for  recovery  of  specific  personal  property  will 
lie,  although  the  defendant  before  suit  has  wrongfully  parted  with  the 
possession.     [Brockway  a.  Barnap,  16  Barb.,  309  ;  Drake  a.  Wake- 
field,  77  How.  Pr.  R.,  106  ;  and  disapproving,  Roberts  a.  Randall, 
3  Sandf.,  707.]     Supreme  Ct.,  Gen.   T.,   1858,  Ward  a.  Woodburn, 
27  Barl.,  346. 

2.  In  an  action  for  chattels,  the  plaintiff  obtained  possession  by  proceed- 
ings of  claim  and  delivery,  and  the  defendant  in  his  answer  demanded 
judgment  awarding  possession  to  him,  and  damages  for  the  detention 
by  the  plaintiff.     The  court,  on  the  trial,  held  that  the  defendant  hav- 
ing prevailed,  was  entitled  to  elect  between  a  return  of  the  property 
and  a  judgment  for  the  value,  and  the  defendant  electing  the  latter, 
the  court  directed  a  verdict  for  the  value  of  the  property  to  be  assessed 
by  the  jury. 

Held,  1.  That  it  was  error.  The  defendant  had  no  right  of  election. 
The  jury  should  have  been  instructed  to  find  for  the  defendant  gen- 
erally, and  to  assess  the  value  of  the  property,  together  with  the 
damages  for  the  taking  and  withholding  thereof.  It  was  the  right  of 
the  plaintiff  to  return  the  property  instead  of  paying  the  value  of  it, 
which  could  only  be  required  of  him  in  case  a  return  could  not  be 
had. 
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ACTION  FOR  LANDS. 


2.  That  if  the  defendant  would  waive  damages,  the  court  at  general 
term  might  direct  the  entry  of  judgment  for  him  for  a  return  of  the 
property,  if  a  return  can  be  had ;  and  if  a  return  cannot  be  had,  then, 
that  the  defendant  recover  the  value  of  the  property  as  assessed  by 
the  jury.  Supreme  Ct.,  Gen.  T.,  1858,  Glann  a.  Younglove,  27 
Barb.,  480. 

CLAIM  AND  DELIVERY. 

ACTION  FOR  LANDS. 

The  claim  for  rents  and  profits  which  the  Code  (§  167)  authorizes  the 
plainliff  to  set  up  in  an  action  for  lands,  does  not  contemplate  the 
specific  amounts  received  by  the  defendant,  while  in  wrongful  posses- 
sion, but  simply  a  recovery  of  damages,  as  in  trespass,  or  as  upon  a 
suggestion  for  mesne  profits  in  ejectment,  before  the  Code.  The  Peo- 
ple and  Taylor  a.  The  Mayor,  &c.,  of  New  York,  Ante,  7. 

ANSWER,  8,  9 ;  CAUSE  OF  ACTION,  42,  43 ;  DEFENCES,  15. 

ABSENT  AND  ABSCONDING  DEBTORS. 

The  provision  of  2  Revised  Statutes  (95,  §  30), — which  makes  all  debts 
and  duties  to  the  State,  except  taxes,  subject  to  be  affected  by  proceed- 
ings against  absent  and  absconding  debtors,  attachments  against  debt- 
ors confined  for  crimes,  voluntary  assignments  by  insolvents  and  pro- 
ceedings to  compel  assignments, — amended  so  as  to  make  all  debts  and 
dues  to  the  State,  except  for  taxes  and  for  money  received  or  collected 
by  any  person  as  a  public  officer,  or  in  a  fiduciary  capacity,  subject  to 
such  proceedings.  Laws  o/"1859,  8,  ch.  2. 

AFFIDAVIT. 

1.  A  motion  to  adjourn,  for  the  want  of  material  evidence,  may  properly 
be  denied,  when  founded  upon  an  affidavit  which  is  not  entitled,  and 
which  also  fails  to  show  in  the  body  of  the  affidavit,  either  by  naming 
the  parties,  or  otherwise,  in  what  action  the  same  is  made.     N.  Y. 
Common  Pleas,  1855,  Inoy  a.  Nathan,  4  E.  D.  Smith's  C.  P.  R.,  68. 

2.  An  injunction  was  granted  on  the  complaint  alone,  and  the  defendant 
moved  on  his  answer  to  dissolve  it.     The  answer  was  verified,  not  by 
a  party,  but  by  the  attorney,  by  an  affidavit  attached  to  the  answer, 
in  which  he  stated  that  he  was  acquainted  with  each  and  every  of 
the  matters  and  things  set  forth  and  alleged  in  the  answer,  and  that 
all  the  matters  set  forth  in  the  answer  were  true  of  his  own  personal 
knowledge. 

Held,  that  this  was  not  only  a  verification,  but  should  be  deemed 
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AMENDMENT. 


also  an  affidavit  within  the  provisions  of  section  226  of  the  Code,  and 
that  the  plaintiff  was  entitled  to  oppose  the  motion  by  additional 
affidavits.  Minor  a.  Buckingham,  Ante,  68. 

AMENDMENT. 

1.  That  the  judge  on  the  trial  refused  to  permit  an  answer,  which  had  been 
put  in  two  years  previously,  to  be  amended  by  insertion  of  matters  of 
defence  not  before  alleged,  is  no  ground  of  exception.    It  is  within  his 
discretion  and  not  reviewable  on  appeal.     JV.  Y.  Superior  Ct.,  Gen. 
T.,  1857,  Ford  a.  David,  1  Bosw.,  569. 

2.  Whether  the  court  may  allow  at  the  trial   an  amendment  setting 
up  a  new  defence, —  Query  ?     Grosvenor  a.  The  Atlantic  Fire  Ins.  Co., 
Ib.,  469. 

3.  In  an  action  in  which  the  complaint  alleged  as  the  cause  of  action, 
that  the  plaintiff   employed  the  defendants,  who  were  brokers,  to 
purchase  on  credit  certain  stock,  and  as  security  on  his  part  for  the 
payment  deposited  with  them  other  stocks ;  that  they  falsely  pretended 
that  they  made  the  purchase,  and  he  not  making  payment,  they  pre- 
tended to  resell  the  stock,  and  also  sold  or  pretended  to  have  sold  the 
stocks  which  he  had  deposited  with  them,  to  make  up  the  pretended 
deficiency  ;  the  evidence  showed  that  the  purchase  had  actually  been 
made,  but  that  the  defendants  had  not  kept  title  to  the  stock  pur- 
chased, during  the  whole  period  provided  by  the  agreement  under 
which  they  were  employed.     The  court  before  whom  the  cause  was 
tried  adjudged  this  a  conversion  of  the  stock,  disregarded  the  variance 
between  the  pleadings  and  proof,  and  gave  judgment  for  the  plain- 
tiff.    On  appeal  the  judgment  was  reversed  at  general  term,  on  the 
ground,   among  others,  that  the  variance  was  fatal.     Eight  months 
after  the  reversal,  and  two  years  and  three  months  after  the  trial,  the 
plaintiff  moved  for  leave  to  serve  an  amended  complaint,  in  which  he 
set  up  the  cause  of  action  alleged  in  the  original  complaint,  and  also,  in 
the  alternative,  the  cause  of  action  for  conversion  disclosed  on  the  trial. 

Held,  that  application  must  be  denied.  1.  The  delay  was  such  that 
he  was  not  entitled  to  aver  discovery  of  the  latter  facts  as  ground  of 
amendment. 

2.  The  proposed  amended  complaint  was  objectionable,  as  seeking 
to  set  forth  one  claim -in  two  inconsistent  aspects.  Salters  a.  Genin, 
Ante,  253. 

4.  It  seems,  that  if  such  motion  were  granted,  it  should  be  only  on 
payment  of  all  the  costs  up  to  the  time  of  amendment.     Tb. 

5.  The  court  has  no  power  to  allow  an  amendment  of  an  insufficient 
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statement  and  confession  of  judgment,  so  as  to  render  the  judgment 
entered  upon  it  valid,  as  against  intervening  bona  fide  purchasers  or 
incumbrancers.  Hammond  a.  Bush,  Ante,  152. 

6.  Whether  the  court  has  power  in  any  case  to  compel  one  who  has 
confessed  judgment  upon  an  insufficient  statement,  to  sign  and  verify 
an  amended  statement, —  Query?  '  Ib. 

7.  The  Court  of  Appeals  shall  have  power  to  allow  any  party  to  any 
proceedings  upon  mandamus  heretofore  brought  into  said  court  by 
writ  of  error,  to  amend  his  proceeding  so  as  to  make  them  conform 
to  proceedings  upon  appeal,  upon  such  terms  as  shall  be  just,  in  the 
same  manner  as  defective  proceedings  on  appeal  may  by  existing  laws 
be  repealed ;  and  hereafter  the  said  court  may  proceed  and  render 
judgment  in  said  cases  in  the  same  manner  and  with  like  effect  as  if 
an  appeal  had  originally i>een  brought  to  renew  said  determination. 
Ib.,  §  2.  , 

8.  In  an  action  against  three  defendants  for  a  wrong,  one  of  the  defend- 
ants died  pending  the  action,  and  a   discontinuance  was  entered  as 
against  another.     Judgment  for  the  plaintiff  having  been  given,  the 
remaining   defendant   moved   to  vacate  it  for  irregularity,  and    the 
plaintiff  asked  to  have  it  amended  to  stand  against  the  remaining 
defendant  alone. 

Held,  that  the  amendment  should  be  granted.  The  power  of 
amendment  under  the  Code,  either  before  or  after  judgment,  by 
adding  or  striking  out  the  names  of  parties,  is  comprehensive,  and 
includes  almost  all  cases  which  can  arise  and  call  for  the  interposition 
of  the  court.  Sherman  a.  Fream,  Ante,  33. 

9.  A  summons  was  issued  in  the  Marine  Court,  in  the  name  of  Corydon, 
the  given  name  of  the  plaintiff,  his  surname  being  omitted.     On  the 
return  of  the  process,  all  the  parties  appeared  by  attorney;  and,  on 
the  motion  of  the  plaintiff's  attorney,  the  clerk  amended  the  summons 
by  inserting  the  surname,  in  pursuance  of  the  direction  of  the  presiding 
justice. 

Held,  that  the  amendment  was  within  the  power  of  the  court,  and 
having  done  no  harm  to  the  defendant,  was  not  ground  of  reversal. 
N.  Y.  Common  Pleas,  Gen.  T.,  1855,  Stanton  a.  Leland,  4  E.  D. 
Smith's  C.P.  R.,  88. 

10.  It  does  not  follow  that  because  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  that  the  judge  at  the  trial  is 
bound  to  dismiss  it  on  the  defendant's  motion.     It  is  true  that  the  de- 
fendant does  not  waive  the  objection  by  omitting  to  demur ;  but  if 
the  evidence  at  the  trial  supplies  the  defect  in  the  complaint,  without 
in  substance  changing  the  nature  of  the  claim,  the  plaintiff  is  entitled 
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to  amend.     Ct.  of  Appeals,  1859,  Lounsbury  a.  Purdy,  4  E.  P.  Smith's 
(18  N.  Y.)  R.,  515. 

11.  The  judge  at  the  commencement  of  the  trial,  denied  a  motion  to 
dismiss  the  complaint  for  not  stating  a  cause  of  action ;  and  the  facts 
material  to  the  case,  but  not  alleged  in  the  complaint,  were  afterwards 
proved. 

Held,  that  as  the  case  was  one  proper  for  an  amendment  of  the 
complaint,  the  defect  of  statement  was  no  ground  of  appeal  to  the 
Court  of  Appeals.  Ib. 

12.  The  provision  of  §  178  of  the  Code  allowing  one  amendment  of  a 
pleading,  of  course  without  prejudice  to  proceedings  already  had  at 
any  time  before  the  period  to  answer  it  expires,  amended  by  striking 
out  the  words  already  had,  and  inserting,  at  any  time  within  twenty 
days  after  it  is  served,  or  at  any  time  before,  &c.     Laws  of  1859,  Voor- 
hies1  Code,  6th  ed.  263,  §  172. 

13.  Referees  vested  with  power  to  amend  summons.     Ib.,  §  272. 

COSTS,  26  ;  JUDGMENT,  1 ;  PARTIES,  16. 

• 

ANSWER. 

1.  In  an  action  to  recover  damages  for  breach  of  a  contract,  the  fact 
that  the  contract  is  void  by  the  statute  of  frauds, — e.  g.,  for  not  being  in 
writing,  need  not  be  pleaded  in  order  to  avail  the  defendant.     N.  Y. 
Common  Pleas,  Gen.  T.,  1855,  Amburger  a.  Marvin,  4  E.  D.  Smith's 
C.  P.  R.,  393. 

2.  The  complaint  expressly  averred  that  the  plaintiff  fell  into  the  ditch,  and 
that  he  fell  into  it  in-  consequence  of  defendants'  negligence  in  omitting 
to  place  any  guard  against  accident.     The  answer  denied  that  the 
ditch  was  left  unguarded,  "so  that  persons  using  reasonable  care" 
would  fall  into  it.     It  then  proceeded  with  a  further  denial  "that  the 
plaintiff,  without  any  fault  or  want  of  care  on  his  part,  did  fall  therein." 

Held,  a  "general  denial"  of  the  plaintiff's  allegation  of  his  having 
fallen  into  the  ditch  in  the  manner  described,  so  that  that  allegation  in 
all  its  parts,  "  for  the  purposes  of  the  action,"  must  be  deemed  to  have 
been  "  controverted,"  and  the  plaintiff  must  prove  that  he  fell  into  the 
ditch.  Evidence  that  he  was  found  near  it  with  his  leg  broken  was 
not  sufficient.  Ct.  of  Appeals,  1858,  Wall  a.  The  Buffalo  Water 
Works  Company,  4  E.  P.  Smith's  (18  Jf.  T.)  R.,  119. 

3.  It  seems,  that  such  a  denial  would  be  obnoxious  to  a  motion  to  make 
more  definite  and  certain,  as  being  a  species  of  negative  pregnant,  but 
the  plaintiff  not  having  moved  against  it,  it  must  be  construed  against 
him  favorably  for  the  defendant,  as  a  denial  of  both  allegations.     Ib. 
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4.  In  an  action  to  recover  possession  of  demised  premises  on  the  ground 
of  a  forfeiture  by  violation  of  a  covenant  not  to  underlet  without  con- 
sent of  the  lessor,  the  answer  denied  that  the  defendant  had  "  in  viola- 
tion of  the  covenant,  and  without  consent  of  the  lessor,  underlet." 

Held,  that  although  the  answer  contained  a  negative  pregnant,  yet 
it  put  in  issue  the  subletting;  and  a  judgment  founded  on  the  ground 
that  the  answer  did  not  deny  the  fact  of  underletting  was  reversed. 
Ct.  of  Appeals,  1855,  Lawrence  a.  Williams,  not  reported,  cited  by 
ROOSEVELT,  J.,  4  E.  P.  Smith's  (18  N.  Y.)  K,  119,  122. 

5.  In  an  action  for  services,  a  denial  that  the  plaintiff  rendered  the  ser- 
vices "  on  the  days,  and  at  the  times,  and  to  the  extent  or  quantity,  or 
in  the  manner  mentioned  in  the  complaint,"  is  no  denial  of  any  thing 
certain.     Supreme  Ct.,  Gen,  T.,  1858,  Davison  a.  Powell,  16  How. 
Pr.  R.,  467. 

6.  In  an   action   for   an  assault,  the  defendant's   answer  admitted  an 
assault,  but  denied  that  it  was  of  the  nature  or  extent  stated  in  the 
complaint. 

Held,  that  there  was  no  issue  to  be  tried,  and  that  the  plaintiff  was 
entitled  to  an  assessment  of  damages.  Schnaderbeck  a.  Worth, 
Ante,  37. 

V.  The  answer  in  an  action  for  an  assault  set  up  as  a  counter-claim,  an 
alleged  assault  made  by  the  plaintiff  on  the  defendant,  at  the  same 
time. 

Held,  that  although  the  two  assaults  arose  in  the  same  affray,  they 
did  not  constitute  one  transaction,  so  as  to  authorize  the  latter  to  be 
"set  up  as  a  counter-claim  ;  but  the  defendant  must  seek  his  redress  in  a 
cross-action.  Ib.  (Compare  Fellerman  a.  Dolan,  7  Ante,  395,  note  ; 
and,  as  to  the  subject  of  counter-claim  generally,  The  Xenia  Branch 
Bank  a.  Lee,  7  Ante,  372.) 

8.  In  an  action  to  recover  possession  of  seal  property,  an  answer  denying 
that  defendant  is  in  possession,  or  that  he  unlawfully  withholds  pos- 
session, does  not  raise  the  question  of  adverse  possession,  or  authorize 
a  recovery  on  that  ground.     Ford  a.  Sampson,  Ante,  332. 

9.  If  the  defendant  seeks  to  prevail  on  the  ground  of  an  adverse  posses- 
sion, or  to  defeat  the  plaintiff's  title  on  the  ground  that  the  convey- 
ance under  which  he  claims  was  made  pending  an  adverse  possession, 
he  should  in  his  answer  set  up  title  in  himself,  or  out  of  the  plain- 
tiff.    Ib. 

10.  The  complaint  in   an  action  on  an  undertaking  given  on  appeal, 
alleged  that  the  judgment  was  recovered  prior  to  the  30th  day  of  July, 
1857,  and  that  afterwards,  and  on  or  about  the  15th  of  August,  the 
defendant  appealed.     The  answer  alleged  that,  "  on  the  30th  day  of 
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July  the  plaintiff  issued  execution,"  which  was  levied  on  property  suffi- 
cient to  pay  the  judgment. 

Held,  that  the  allegation  must  be  taken  to  intend  the  same  30th  of 
July  as  that  mentioned  in  the  complaint,  viz.,  in  1857;  and  that 
therefore  the  answer  did  not  show  any  levy  subsequent  to  the  giving 
of  the  undertaking.  Heebner  a.  Townsend,  Ante,  234. 

11.  In  an  action  on  a  charter  party,  brought  by  the  owner  against  the 
charterers,  to  recover  a  claim  for  demurrage,  the  complaint  set  out 
the  charter  party,  the  defendants'  agreement  to  furnish  a  cargo,  and 
averred  that  the  defendants  caused  the  said  bark  to  be  laden  with  a 
large  cargo  of  lumber  and  coal.     The  answer  admitted  that  the  defend- 
ants "  loaded  said  bark  with  the  cargo  mentioned  in  the  complaint." 

Held,  that  the  defendants  were  concluded  from  showing  that  the  coal 
was  not  shipped  by  them  as  freight  under  the  charter  party,  but  taken 
as  ballast.  N.  Y.  Common  Pleas,  Gen.  T.,  1855,  Robbins  a.  Cod- 
man,  4  E.  D.  Smith's  C.  P.  R.,  315. 

12.  In  an  action  for  breach  of  an  executory  contract  for  the  sale  of  mer- 
chandise, the  answer  alleged  in  substance  that  the  defendant  never 
owned  such  merchandise,  which  the  plaintiff  well  knew ;  that  it  was 
not  the  intention  of  the  parties  to  fulfil  the  contract,  but  it  was  their 
intention  that  it  never  should  be  specifically  performed,  but  that  at 
maturity  the  market  differences  should  be  paid ;  and  that  the  contract 
was  a  mere  wager  and  gambling  transaction,  and  contrary  to  the  stat- 
ute, and  void. 

Held,  on  demurrer,  sufficient.  It  was  not  necessary  to  aver  further 
that  the  contract  was  made  with  intent  to  evade  the  statute ;  the  aver- 
ment that  the  intent  was  to  do  what  the  statute  forbids  was  enough. 
N.  Y.  Superior  Ct.  Gen.  T.,  1857,  Cassard  a.  Hinman,  1  Bosw.,  207 ; 
affirming  S.  C.,  14  How.  Pr.  R.,  84. 

13.  A,  B,  and  C  being  in  partnership  under  the  firm-name  of  A,  B  & 
Co.,  held  a  note  against  the  defendant.     C  retired  from  the  firm,  as- 
signing all  his  interest  to  A  and  B.     Subsequently  the  defendant  gave 
A  and  B,  in  renewal,  his  note  drawn  payable  to  "  A,  B  &  Co.,"  and  in 
their  action,  A  and  B  averred  that  they  were  the  payees  and  the  own- 
ers of  it. 

Held,  1.  That  an  answer  merely  alleging  that  when  the  indebtedness 
occurred  C  was  a  partner,  and  claiming  that  he  should  have  been 
made  a  plaintiff  raised  no  material  issue. 

2.  That,  if  it  was  material,  evidence  that  C  had  retired  before  the 
making  of  the  notes,  was  decisive  in  the  plaintiff's  favor. 

3.  That  evidence  of  his  assignment  to  the  plaintiffs  was  admissible, 
to  show  that  he  never  had  any  interest  in  the  note. 
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4.  That  any  presumption  which  might  have  arisen  under  the  statute, 
from  the  use  of  the  word  "  Co.,"  that  there  was  still  a  third  partner, 
was  overcome  by  the  proof  that  there  was  none.  W.  Y.  Superior 
Ct.,  Gen.  T.,  1857,  Whitlock  a  McKecknie,  1  Bosw.,  427. 

14.  The  libel  charged  the  plaintiffs  with  fraudulent  attempts  to  influence 
the  Supreme  Court  in  the  determination  of  a  suit,  and  with  bribery  of 
the  common  council.     The  answer  averred  a  wasteful  and  improper 
course  of  conduct  on  the  part  of  the  council,  and  that  certain  con- 
tracts obtained  therefrom  by  the  plaintiffs  would  result  in  vast  profits 
to  them  and  in  detriment  to  the  city ;  and  that  they  falsely  pretended 
to  possess  patent  rights  for  paving  and  made  other  false  pretences,  and 
that  they  poorly  performed  previous  contracts,  and  had  obtained  prefer- 
ences over  lower  bidders. 

Held,  that  such  averments  were  properly  stricken  out  as  irrelevant. 
N.  Y.  Common  Pleas,  1855,  Russ  a.  Brooks,  4  E.  D.  Smith's  C.  P. 
R.,  645. 

15.  In  an  action  brought  by  the  holder  of  a  promissory  note,  payable  to 
A,  or  bearer,  against  the  maker,  the  complaint,  after  setting  out  the 
note,  stated  that  the  payee,  before  the  commencement  of  the  action, 
"sold,  transferred,  and  delivered  the  said  promissory  note  to  the  above- 
named  plaintiff,  who  is  now  the  lawful  owner  and  holder  of  said  note," 
and  then  alleged  non-payment,  &c. 

The  first  answer  denied,  on  information  and  belief,  that  the  plaintiff 
was  the  owner  or  holder  of  the  note.  In  the  second  answer,  the  defend- 
ant denied  "  that  he  is,  in  any  manner,  indebted  to  the  plaintiff  upon 
the  said  note,  or  that  he  is  so  indebted  to  the  amount  stated  in  that 
behalf  in  said  complaint." 

Held,  that  both  were  frivolous,  being  merely  denials  of  conclusions 
of  law.  Supreme  Ct.,  VII.  Dist.,  Gen.  T.,  1857,  Gilbert  a.  Covell, 
16  How.  Pr.  R.,  34. 

16.  Such  answers  were,  by  section  153  of  the  Code,  as  amended  in  1855, 
demurrable  as  insufficient.     Ib.     But  see  amendment  of  1857. 

17.  A  verified  answer  is  not  evidence  under  the  Code.     Voris  a.  McCredy, 
16  How.  Pr.  R.,  87. 

PLEADING  ;  CAUSE  OF  ACTION,  8 ;  DEFENCES,  8. 

APPEAL. 

1.  Although  section  122  of  the  Code  contemplates  an  actual  substitution 
of  one  claimant  of  the  fund  as  defendant,  in  place  of  the  original 
party,  who  is  discharged  on  bringing  the  money  into  court ;  yet  where, 
on  the  stakeholder's  being  discharged,  no  formal  substitution  was 
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ordered,  but  a  reference  was  directed  (under  §  271,  subdiv.  3)  to  as- 
certain and  report  the  facts,  and  on  the  coming  in  of  the  report  the 
court  awarded  the  fund ;  and  this  course  was  by  acquiescence  of  the 
parties,  and  did  not  endanger  their  rights,  in  such  case  the  order  of 
the  general  term  affirming  the  award  of  the  fund,  is  to  be  deemed  a 
final  judgment,  from  which  an  appeal  will  lie  to  the  Court  of  Appeals. 
Such  an  order  is  all  the  determination  which  the  cause  can  receive, 
and  it  is  final  in  its  nature.  It  embraces  every  matter  which  would 
have  belonged  to  a  final  decree  in  an  interpleader  suit  in  equity,  and  is, 
in  substance  and  effect,  a  judgment,  under  the  Code  which  defines  a 
judgment,  as  the  final  determination  of  the  rights  of  the  parties  in 
action.  Ct.  of  Appeals,  1859,  Kirby  a.  Fitzpatrick,  4  E.  P.  Smith's 
(18  Jf.  Y.)  R.,  484. 

.  No  formal  trial  having  taken  place,  and  the  referee's  report  having 
the  effect  of  a  special  verdict,  such  an  appeal,  without  any  exception, 
brings  up  the  general  question,  which  party  is,  on  the  facts  found,  en- 
titled to  judgment.  Ib. 

.  The  plaintiff  had  a  verdict,  and  an  order  for  judgment  in  his  favor 
was  thereupon  entered  in  the  minutes.  An  order  for  a  new  trial,  ob- 
tained by  the  defendant,  at  special  term,  on  a  case  containing  the 
evidence  and  exceptions,  was  reversed  by  the  general  term  on  appeal, 
and  judgment  there  ordered  for  the  plaintiff.  The  plaintiff  then  ob- 
tained an  order  for  an  extra  allowance,  which  was  affirmed  on  appeal, 
at  the  general  term,  the  order  of  affirmance  directing  judgment  on  the 
verdict,  with  costs.  The  defendant  appealed  to  the  Court  of  Appeals, 
"from  the  judgment  and  from  the  order  of  the  general  terra  affirming 
the  order  for  an  extra  allowance." 

Held,  that  the  appeal  was  properly  brought ;  a  distinct  appeal  from 
the  judgment  at  special  term  to  the  general  term  was  not  necessary. 
After  the  verdict,  the  only  questions  which  could  possibly  be  litigated, 
were  those  arising  upon  the  case.  These  questions  could  not  be  pre- 
sented to  the  general  term  by  an  appeal  from  the  judgment,  or  in  any 
other  form  than  by  an  appeal  from  the  order  of  the  special  term,  grant- 
ing or  denying  the  motion  for  a  new  trial.  The  jurisdiction  of  the 
general  term  had  therefore  been  invoked  in  the  only  manner  possible, 
and  in  the  precise  form  which  the  law  requires.  Here  was  an  actual 
determination  of  all  the  questions  capable  of  being  litigated  in  the 
case,  after  the  issue  of  fact  had  been  passed  upon  by  the  jury.  It  was 
not  a  final  determination  made  upon  an  appeal  from  the  judgment,  it 
is  true,  but  the  Code  has  no  language  naming  such  a  determination  as 
a  condition  to  an  appeal.  The  determination  which  was  made  at  the 
general  term  exists  in  the  judgment  itself;  for  the  determination  was 
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that  the  judgment  was  not  impeachable  upon  any  of  the  matters 
arising  upon  the  case.  Ct.  of  Appeals,  1858,  Cook  a.  The  New  York 
Floating  Dry  Dock  Company,  4  E.  P.  Smith's  (18  N.  Y.)  R.,  229. 

4.  An  order  of  the  general  term  affirming  an  order  of  the  special  term 
(made  after  judgment  on  a  verdict  for  plaintiff),  striking  out  the  costs 
from  the  judgment,  on  allegations  of  irregularity,  is  not  appealable  to 
the  Court  of  Appeals.     It  is  not  a  final  order  in  a  summary  proceed- 
ing, after  judgment.     [Sherman  a.  Phelps,  2  Comst.,  186;  Dunlap  a. 
Edwards,  3  Ib.,  341 ;  Humphrey  a.  Chamberlain,  1  Kern.,  274.]      Ct. 
of  Appeals,  1858,  Thompson  a.  Bullock,  16  How.  Pr.  R.,  213. 

5.  After  judgment,  the  plaintiff  issued  execution,  which  was  returned 
unsatisfied.     More  than  five  years  thereafter  he  issued  execution  again, 
without  leave,  and  on  its  return  instituted  supplementary  proceedings. 
The  defendant  moved  to  set  aside  the  execution  for  irregularity,  and  the 
motion  was  denied,  and  the  order  denying  it  affirmed  at  general  term. 

Held,  that  the  order  was  not  appealable  to  the  Court  of  Appeals. 

1.  It  did  not  affect  a  substantial  right.     The  execution  was  not  void, 
but  only  voidable.     [Woodcock  a.  Bennet,  1  Cow.,  711.]     The  object 
of  section  174  of  the  Code,  respecting  amendments,  is  to  render  the 
statutory  rules  of  practice  flexible,  like  those  established  by  the  courts ; 
and  it  is  within  the  discretion  of  the  court  to  uphold  the  execution. 
[Morris  a.  Jones,  2  Barnw.  &  C.,  232.] 

2.  If  the  execution  was  void,  there  was  no  pressing  necessity  for 
setting  it  aside,  but  the  party  should  be  left  to  his  action  for  any  pro- 
ceedings under  it. 

3.  The  order  was  not  a  final  order  in  a  summary  application  after 
judgment.     The  provision  of  the  Code  allowing  an  appeal  from  such  an 
order,  does  not  refer  to  an  ordinary  motion  to  set  aside  proceedings  for 
irregularity,  or  as  a  matter  of  favor.     [Sherman  a.  Felt,  3  How.  Pr.  R., 
425  ;  Dunlop  a.  Edwards,  3  Comst.,  341 ;  Humphrey  a.  Chamberlain,  1 
Kern.,  274;  Jones  a.  Derby,  2  E.  P.  Smith's  (16  N.  Y.)  R.,  242.] 
Court  of  Appeals,  1858,  Bank  of  Genesee  a.  Spencer,  4  E.  P.  Smith's 
18  (N.  Y.)£.,  150.' 

6.  The  provision  of  the  Revised  Statutes,  as  amended  in  1843,  (2  Rev. 
Stats.,  4th  ed.,  771,  §  20,  Laics  of  1843,  8) — authorizing  the  court  or 
magistrate  which  shall  impose  a  fine  for  contempt  in  certain  cases,  "  in 
their  discretion  (in  case  of  inability  to  perform  the  requirements  im- 
posed), to  relieve  the  person  or  persons  so  imprisoned  in  such  manner 
and  upon  such  terms  as  they  shall  deem  just  and  proper" — commits  to 
the  tribunals  referred  to  a  discretion  which  is  not  subject  to  review  in 
the  Court  of   Appeals.     Ct.  of  Appeals,  1858,  The  People  a.  Del- 
vecchio,  4  E.  P.  Smith's  (18  N.  Y.)  R.,  352. 
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7.  "Where  such  appeal  is  taken,  the  court  will  not  consider  the  appellant's 
objection  that  there  was  a  defect  of  evidence  as  to  the  inability  of  the 
party  relieved  to  pay  the  fine.     Ib. 

8.  An  order  made  on  a  motion  to  open  a  judicial  sale  on  grounds  not 
affecting  the  regularity  of  the  proceedings,  is  in  the  discretion  of  the 
court,  and  is  not  appealable.     Kingslaud  a.  Bartlett,  Ante,  42. 

9.  Though  an  order  dismissing  a  motion  on  the  ground  of  laches  is  not 
appealable,  yet  where  the  court  entertain  a  motion  and  receive  affi- 
davits on  the  merits  from  both  sides,  an  order  denying  the  motion, 
though  upon  the  ground  of  laches,  is  appealable.     Titus  a.  Kelyea, 
Ante,  177. 

10.  An  appeal  from  a  judgment  on  a  verdict  without  any  motion  for  a 
new  trial  first  being  made,  was  heard  and  determined  on  the  ground  that 
the  judge  who  tried  the  cause  could  not  then  hear  the  motion.     N.  Y. 
Common  Pleas,  1855,  Mead  a.  Keyes,  4  E.  D.  Smith's  (7.  P.  R.,  510. 

11.  It  seems,  that  on   a  trial  by  the  court  without  a  jury,  the  court 
should  by  its  decision  dispose  of  all  questions  of  right  and  liability ; 
and  that  an  order  entered  on  the  decision  of  the  action,  which  dis- 
poses of  only  some  of  the  questions  raised  by  the  issues,  and  orders  a 
reference,   expressly  reserving  the  determination   of  other   questions 
until  the  coming  in  of  the  report  of  the  referee,  is  not  an  order,  on  an 
appeal  fi'orn  which  any  decision  actually  made  on  the  trial  can  be  re- 
viewed, except  the  competency  of  the  court  to  direct  such  an  inquiry 
by  the  referee  as  the  order  provides  for.     .ZV.  Y.  Superior  Ct.,  Gen. 
T.,  1857,  Griffin  a.  Cranston,  7  Bosw.,  287. 

12.  Appeals  from  orders  denying  motions  to  vacate  orders  of  arrest  after 
the  party  is  out  on  bail,  are  not  to  be  encouraged.     Moers  a.  Mar- 
tense,  Ante,  257. 

13.  In  case  of  such  an  appeal,  the  order  should  be  affirmed,  unless  the 
appellant  can  affirmatively  show  that  facts  necessary  to  sustain  the 
order  were  not  established.     Ib. 

14.  Upon  the  decision  of  a  case  tried  by  the  court,  an  accounting  was 
ordered  ;  before  the  accounting  was  taken,  the  plaintiff  appealed,  and 
without  any  objection  being  taken  to  an  appeal  at  that  stage  of  the 
cause,  the  decision  was  reversed  and  a  new  trial  ordered.     On  the  new 
trial  a  decision  was  made,  and  an  accounting  ordered,  and  before  that 
accounting  was  taken  the  defendant  appealed.     This  appeal  was  dis- 
missed on  motion  of  the  plaintiff,  on  the  ground  that  the  judgment 
at  special   term  was  not  appealable  until  the   accounting  had  been 
taken.     The  defendant  thereupon  moved,  on  the  same  ground,  to  va- 
cate the  order  of  the  general  term  by  which  the  first  decision  was 
reversed  and  the  new  trial  ordered. 
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Held,  that  although  the  appeal  was  irregular,  the  order  made  on  it 
was  not  void.  1.  It  was  competent  for  the  parties  to  waive  the  ob- 
jection that  no  accounting  had  been  taken,  and  to  insist  on  a  decision 
at  that  stage  of  the  cause. 

2.  That  the  course  of  the  defendant  in  proceeding  to  the  new  trial 
was  a  waiver  of  any  objection. 

3.  The  irregularity  did  not  amount  to  any  want  of  jurisdiction  of 
the  proceedings.     D'lvernois  a.  Leavitt,  Ante,  59. 

15.  Although  a  stranger  may  make  an  application  to  the  court  respect- 
ing an  action  in  the  capacity  of  amicus  curice,  he  has  no  standing  in 
court  respecting  the  action,  and  cannot  maintain  an  appeal  from  any 
decision  made  on  the  application.     E.  B.  a.  E.  C.  B.,  Ante,  44. 

16.  A  defendant  who  does  not  appear  on  the  trial  in  the  court  below 
cannot  appeal  from  the  judgment  rendered  against  him.     The  objec- 
tion that  the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  if  not  presented  by  demurrer,  must  be  raised  at  the 
special  term  or  circuit  before  it  can  be  available  on  appeal.     Pope  a. 
Dinsmore,  Ante,  429,  and  note. 

1  t.  The  defendant's  remedy  is  to  move  upon  excuse,  to  have  the  default 
opened.     Ib. 

18.  The  judgment  debtors  appeared  on  the  return  of  an  order  for  the 
examination  of  a  third  party,  for  the  purpose  merely  of  objecting  to 
the  granting  of  any  order  affecting  their  rights,  and  the  judge  made 
an  order  directing  the  third  party  to  pay  over  to  the  plaintiff  moneys 
belonging  to  one  of  the  judgment  debtors. 

Held,  that  the  judgment  debtors  could  not  maintain  an  appeal  from 
such  order.  Foster  a.  Prince,  Ante,  407. 

19.  The  judgment  in  an  action  respecting  the  right  to  a  lease,  declared 
that  the  defendant  held  it  for  the  use  of  the  plaintiff,  and  directed  that 
he  assignjt  to  the  plaintiff,  and  that  the  plaintiff  concurrently  give  to 
the  defendant  a  bond  of  indemnity  against  the  covenants  in  the  lease ; 
and  it  further  directed  the  plaintiff  to  pay  into  court  the  amount  of 
certain  rent  and  taxes  which  had  been  paid  by  the  defendant,  and  with 
leave  to  the  parties  to  litigate  on  motion  the  right  to  such  moneys. 
The  defendant  appealed  from  the  judgment,  excepting  such  parts  of  it 
which  required  the  plaintiff  to  give  indemnity  and  to  pay  moneys  into 
court,  and  meanwhile  obtained  a  reference,  on  which  the  moneys  were 
apportioned,  and  he  also  brought  suit  on  the  bond  of  indemnity. 

Held,  that  by  proceeding  to  enforce  the  parts  of  the  judgment  in  his 
favor,  he  had  waived  his  right  of  appeal.  All  the  provisions  of  the 
judgment  were  connected  and  dependent.  Those  parts  included  in  the 
appeal  could  not  be  reversed  without  reversal  of  the  whole.  And  it 
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results  that  the  defendant  could  not  both  proceed  to  enforce  such  por- 
tions as  were  in  his  favor,  and  appeal  from  those  which  were  against 
him.  An  election  to  take  one  of  these  courses  was  a  renunciation  of 
the  other.  Such  an  election  was  made  when  the  defendant  took 
the  proceedings  in  court  for  obtaining  the  money  which  the  plaintiff 
had  deposited,  and  when  he  also  proceeded  on  the  indemnity  bond. 
Ct.  of  Appeals,  1859,  Bennett  a.  Van  Syckel,  4  E.  P.  Smith's  (18  J\T. 
Y.)  R.,  481. 

20.  A  corporation,  owning  land  on  which  a  highway  is  laid   out,  is  a 
"  person,"  within  the  meaning  of  the  Revised  Statutes  giving  the  right 
to  appeal.     The  design  of  the  statute  was  to  give  the  right  to  all  par- 
ties or  persons,  whether  natural   or   artificial,  who   should   conceive 
themselves  aggrieved.    [15  Johns.,  381.]    Supreme  Ct.,  Gen.  T.,  1858, 
The  People  ex  rel.  Dayton  a.  May,  27  Barb.,  238. 

21.  An  appeal  to  the  general  term  is  not  to  be  dismissed  because  of  the 
want  of  a  case  or  exceptions.     The  right  to  bring  or  to  maintain  an 
appeal,  does  not  depend  upon  the  parties  making  a  case  or  exceptions. 
The  only  consequence  of  neglecting  to  make  a  case  or  exceptions  is, 
that  the  appellant  thus  situated,  loses  the  right  of  reviewing  any  ques- 
tions which  were  the  subject  of  objection  and  exception,  leaving  his 
case  to  stand  upon  the  record  proper  alone.    [Brown  a.  Heacock,  9  How. 
Pr.  R.,  345  ;  3  Abbotts'  Pr.  R.,  115 ;  4  lb.,  309.]     He  is  confined  to 
errors  appearing  upon  the  face  of  the  record  strictly,  without  reference 
to  matters  arising  upon,  or  after  the  trial,  and  which  properly  belong- 
to  a  case  or  exceptions.     Supreme  Ct.,  Gen.  T.,  1858,  Conolly  a.  Con- 
oily,  16  How.  Pr.  R.,  224. 

22.  It  seems,  that  to  entitle  a  party  appellant  to   review  any  questions, 
either  of  fact  or  of  law,  arising  upon  the  trial,  or  upon  the  decision, 
where  the  action  is  tried  by  the  court  without  a  jury,  or  by  a  referee, 
a  case,  or  exceptions,  which  is  the  same  thing  under  the  Code,  regularly 
settled  and  filed,  and  made  a  part  of  the  papers  presented  to  the  court, 
is  indispensable.     Ib. 

23.  On  defendant's  appeal  from  judgment  at  special  term,  the  general 
term  ordered  a  new  trial,  unless  the  plaintiffs  would  deduct  a  certain 
sum  from  the  judgment ;  in  case  they  consented  to  the  deduction,  judg- 
ment of  affirmance  was  given  as  to  the  residue  of  the  judgment.     The 
plaintiffs  did  not  consent  to  the  deduction,  but  appealed  to  the  Court 
of  Appeals.     In  the  notice  of  appeal  they  stipulate  that,  if  the  order 
shall  be  affirmed,  the  deduction  shall  be  made  from  the  judgment,  and 
the  residue  thereof  affirmed. 

Held,  that  the  motion  of  the  appellants  to  dismiss  their  own  appeal 
should  be  granted,  on  payment  of  costs  of  appeal  and  of  motion.     If 
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they  desired  in  this  stage  of  the  cause  to  appeal  to  the  Court  of  Ap- 
peals, they  could  do  so  by  waiving  the  alternative  order  which  the 
Supreme  Court,  if  they  consented,  was  ready  to  make,  and  allowing  the 
order  for  a  new  trial  to  stand  as  the  decision  of  the  court.  But  in 
that  aspect  they  were  bound  entirely  to  abandon  the  alternative  relief 
granted  on  condition  of  their  assent  to  the  deduction,  and  to  stipulate, 
in  the  terms  of  the  statute,  for  judgment  absolute  against  them  in  the 
action  if  they  failed  in  reversing  the  order  for  a  new  trial.  Ct.  of 
Appeals,  1 859,  Lanman  a.  Lewiston  Railroad  Company,  4  E.  P.  Smith's 
(18  JT.  Y.)R.,  493. 

24.  Such  an  appeal  might  be  dismissed  on  motion  of  the  respondents,  or 
on  the  court's  own  motion.     Ib. 

25.  On  appeal  from  a  judgment  entered  upon  the  decision  of  the  court 
after  trial  without  a  jury,  it  is  the  first  duty  of  the  general  term  to 
determine  whether  the  facts  found  are  warranted  by  the  evidence. 
When  they  have   determined  what  facts,  as  found,  are  warranted,  it 
then  remains  to  be  considered,  whether  the  facts  correctly  found  are 
sufficient  to  uphold  the  judgment  or  order,  however  those  erroneously 
found  might  properly  be  found,  upon  any  evidence  which  could  be 
given.     If  the  facts  correctly  found,  are  not,  when  thus  viewed,  suffi- 
cient for  that  purpose,  the  judgment  or  order  must  be  reversed.     The 
court  on  appeal  is  not  at  liberty  to  find  such  facts,  as  the  evidence,  in 
its  judgment,  may  establish,  and  pronounce  judgment  according  to 
their  legal  effect,  when  its  finding  of  facts  differs  from  that  of  the 
court  at  special  term.     The  court  must  necessarily  order  a  new  trial, 
when  material  facts  are  erroneously  found.     N.  Y.  Superior  Ct.,  Gen. 
T.,  1857,  Griffin  a.  Cranston,  7  Bosw.,  287. 

26.  Where,  on  appeal  from  a  judgment  entered  on  the  report  of  a- 
referee,  no  attempt  is  made  by  either  party  to  question  the  accuracy 
of  the  referee's  conclusions  of  fact,  the  court,  no  matter  which  party 
may  have  taken  the  appeal,  should  direct  such  a  judgment  as  the  law 
pronounces  upon  the  facts  thus  found.     O'Shea  a.  Kirker,  Ante,  69. 

27.  On  the  trial  of  the  cause  the  referee  refused  to  deduct  from  the 
plaintiff's  claim  for  a  defect  in  the  work  done  for  which  the  action  was 
brought,  on  the  ground  that  under  the  pleadings  the  defendant  could 
not  avail  himself  of  it ;  but  in  his  report  he  stated  that  the  difference 
in  value  between  the  work  as  done  and  as  it  ought  to  be  done  was 
from  $12  to  $15.     On  appeal  the  court  affirmed  the  judgment,  mak- 
ing, however,  a  deduction  of  $12  for  that  item.     The  defendant  had 
offered  to  pay  an  amount  admitted  by  him  to  be  due,  and  the  recovery, 
deducting  only  $12,  exceeded  the  amount  of  his  offer,  by  25  cents. 

Held,  that  the  court  had  no  power  to  make  such  a  deduction,  but 
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being  of  opinion  that  the  referee  should  have  made  a  deduction,  they 
should  have  ordered  a  new  trial.  The  amount  was  indefinite  and 
uncertain.  The  general  term  cannot  on  appeal  allow  or  reject  a  claim 
which  has  not  been  definitely  fixed.  Court  of  Appeals,  1859,  Moffet 
a.  Sackett,  4  E.  P.  Smith's  (18  N.  T.)  R.,  522. 

28.  It  is  an  error  for  the  court  at  general  term  to  reverse  an  order  of  the 
special  term  for  want  of  jurisdiction,  where  a  portion  of  the   papers, 
in  which  the  fact  conferring  jurisdiction,  if  it  existed,  would  regularly 
appear,  was  not  before  them.     Case  of  the  Empire  City  Bank,  Ante, 
192;  S.  C.,  18  N.  Y.  R.,  199. 

29.  The  court  took  notice  of  an  exception  found  in  the  record,  although 
it  was  not  stated  in  the  printed  points  of  the  appellant,  and  held  it 
untenable.     Brown  a.  Richardson,  1  Bosw.,  402. 

30.  Where  no  appeal  is  taken  by  a  respondent,  an  error  to  his  prejudice 
is  not  a  ground  of  reversal  upon  the  appeal  prosecuted  by  the  appellant. 
N.  Y.  Common  Pleas,   1855,  Robbins  a.  Codman,  4  E.   D.   Smith's 
C.  P.  R.,  315.     To  the  same  effect  is  Rooney  a.  Second  Avenue 
Railroad  Company,    Court  of  Appeals,   1858,  4  E.  P.  Smith's  (18 
N.  Y.}  R.,  368,  371. 

31.  An  objection  to  the  want  of  formal  proof  of  the  issuing  of  letters 
of  administration  to  the  plaintiff,  in  an  action  brought  by  the  plaintiff 
as  administrator,  cannot  be  taken  for  the  first  time  on  appeal.     N.  Y. 
Common  Pleas,  1855,  Donahue  a.  Henry,  4  E.  D.  Smith's   C.  P. 
R.,  162. 

32.  A  feme-sole  sued  on  a  contract  made  during  coverture,  cannot  avail 
herself   of   the  defence  on  appeal,  if   she  raised  it  neither   in  the 
pleadings  nor  on  the  trial.     Omitting  to  do  so  is  a  waiver  of  it.     N. 
Y.    Common   Pleas,    Gen.    T.,    1855,    Castree   a.  Gavelle,   4    E.   I). 
Smith's  C.  P.  R.,  425. 

33.  In  proceedings  to  foreclose  a  mechanic's  lien,  the  defendant  did  not 
object  that  there  was  no  evidence  of  a  contract,  but  confined  himself 
to  the  defence  that  the  plaintiff  had  not  performed  his  agreement 
with  the  contractor. 

Held,  that  on  appeal  the  existence  of  a  contract  would  be  pre- 
sumed. .ZV.  Y.  Common  Pleas,  Gen.  T.,  1856,  Deuuistowu  a. 
McAllister,  4  E.  D.  Smith's  C.  P.  R.,  729. 

34.  An   objection  that  the  cause  of  action  was  not  assignable,  if  not 
taken  at  the  trial  nor  included  in  the  notice  of  appeal,  cannot  be 
raised  on  the  appeal.     N.  Y.  Common  Pleas,  Gen.  T.,  1855,  Duffee 
a.  Thompson,  4  E.  D.  Smith's  C.  P.  R.,  178. 

35.  Error  which  can  work  no  prejudice  is  not  available  on  appeal.     So 
held  where  incompetent  evidence  was  received  of  a  fact  admitted  by 
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the  pleadings  and  also  afterwards  proved  by  competent  evidence.  JV. 
Y.  Common  Pleas,  Gen.  T.,  1855,  Castree  a.  Gavelle,  4  E.  D. 
Smith's  0.  P.  R.,  425. 

36.  The  court  will  not  ordinarily  interfere  with  the  finding  of  a  referee, 
upon  a  question  of  fact  as  to  which  there  is  a  conflict  of  testimony. 
N.  Y.  Common  Pleas,  1855,  Davis  a.  McCready,  4  E.  D.  Smith's 
C.  P.  R.,  565. 

37.  Upon  an  appeal  from  an  order  founded  upon  a  judge's  decision  of  a 
question  of  fact  upon  conflicting  affidavits  and  doubtful  circumstances, 
the  order  should  not  be  reversed  unless  the  appellate  court  is  satisfied 
that  the  decision  of  the  judge  who  made  it,  upon  such  question  of  fact 
is  wrong.     Chaine  a.  Wilson,  Ante,  78. 

38.  In  an  action  for  goods  sold,  the  report  of  the  referee  found  as  matter  of 
fact  simply,  that  the  plaintiffs  did  not  sell  and  deliver  to  the  defendant 
the  goods,  &c.,  mentioned  in  the  complaint,  or  any  part  thereof. 

Held,  that  there  being  some  evidence  in  a  mass  of  conflicting  tes- 
timony to  support  this  view,  and  the  referee's  report  not  stating  any 
of  the  specific  facts  which  the  plaintiff  relied  on  as  constituting  a  sale 
and  delivery,  and  there  being  no  warrant  for  inferring  partiality  or 
mistake,  the  judgment  must  be  affirmed.  N.  Y.  Common  Pleas,  Gen, 
T.,  1855,  Fish  a.  Wood,  4  E.  D.  Smith's  C.  P.  R.,  327. 

39.  To  review  such  a  judgment  the  appellant  should  cause  a  specific  re- 
port in  detail.     //;. 

40.  Although  where  the  objection  taken  at  the  trial  is  for  the  want  of  a 
material  averment,  which  the  plaintiff  must  prove  in  order  to  sustain 
his  action,  unless  the  judge  permits  an  amendment  on  the  spot,  the 
objection  is  as  fatal  as  it  would  be  on  demurrer ;  yet  where,  in  an  ac- 
tion of  slander,  the  objection  is  to  the  want  of  an  inuendo  stating 
the  meaning  of  the  words  to  be  a  charge  of  guilty  reception  of  stolen 
property,  and  the  question  of  the  meaning  is  left  to  the  jury,  who 
found  for  the  plaintiff,  the  court  should  not  on  appeal  reverse  the  judg- 
ment for  such  defect  in  the  complaint.     An  amendment  of  the  com- 
plaint would  not  have  called  for  any  further  evidence,  because  the 
opinions  of  witnesses  would  not  be  competent  to  such  a  point.     [Gib- 
son a.  Williams,  4  Wend.,  320  ;  Van  Vechten  a.  Hopkins,  5  Johns., 
211.]     Supreme  Ct.,  Gen.  T.,  1858,  Dias  a.  Short,  16  Hort  Pr.  R., 
322. 

41.  In  reversing  judgment  for  the  defendant  upon  demurrer  to  the  com- 
plaint, the  Court  of  Appeals  appeared,  so  far  as  the  opinion  rendered 
by  them  discussed  the  questions  raised,  to  have  overruled  the  demur- 
rer on  deciding  merely  one  of  the  grounds  stated  in  it. 

Held,  on  demurrer  of  another  defendant,  that  they  must  be  deemed 
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to  have  considered  and  passed  upon  the  other  grounds  of  demurrer  as 
well  as  the  one  discussed  in  the  opinion,  and  that  the  court  below  was 
bound  by  the  decision  to  treat  all  the  grounds  of  demurrer  as  insuffi- 
cient. N.  Y.  &  New  Haven  R.  R.  Co.  a.  Schuyler,  Ante,  239. 

CASE;  COSTS,  2,  4,  21,  24;  COURT,  4,  5;  COURT  OF  APPEALS;  JUDG- 
MENT, 1,  9  ;  JUSTICES'  COURT,  tit.  Appeal ;  MANDAMUS,  7,  8  ;  MARINE 
COURT  ;  MARRIED  WOMEN,  4  ;  MOTIONS  AND  ORDERS,  7,  8 ;  STAY  OF 
PROCEEDINGS. 

APPEARANCE. 

1.  When  a  plaintiff  has  been  misled,  by  the  service  upon  him  of  a  notice 
of  appearance  of  the  defendant  not  served,  and  that  notice  has  been 
given  by  the  defendant  who  was  served,  as  attorney  for  the  other  de- 
fendant, the  one  giving  the  notice  cannot  complain  that  the  plaintiff 
is  relieved  from  proceedings  had  on  the  faith  that  the  notice  so  given 
was  authorized  and  legal,  and  which  would  be  valid  if  such  notice  was 
authorized,  but  are  invalid,  or  may  be  avoided,  if  it  was  unauthorized. 
N.  T.  Superior  Ct.,  Gen.  T.,  1857,  Keyes  a.  Moultrie,  1  Bosw.,  629. 

2.  But  the  fact  that  it  was  unauthorized  does  not  entitle  the  plaintiff  to 
any  relief,  except  from   proceedings  which  have   become   nugatory, 
merely  because  such  notice  was  unauthorized.     Thus  where  the  plain- 
tiff, proceeding  against  both  defendants  on  such  notice,  has  a  trial  on  the 
merits,  and  his  complaint  is  dismissed,  it  is  erroneous  for  the  court  to 
relieve  the  plaintiff  from  the  judgment  and  allow  him  to  withdraw  his 
appeal  from  it,  and  have  a  new  trial,  merely  because  he  had  been  mis- 
led in  respect  to  the  appearance  of  one  of  the  defendants.     II. 

3.  The  proper  course  in  such  case  is  to  allow  the  record  to  be  amended 
by  striking  out  the  recital  of  the  appearance  of  such  defendant,  leav- 
ing the  plaintiff  to  obtain  a  new  trial,  if  any  error  had  been  commit- 
ted for  which  the  judgment  should  be  reversed.     Ib. 

DEMAND  OF  COPY  COMPLAINT. 

ARREST. 

1.  The  witness  attended   on   the  trial,  pursuant  to  subpoena,  and  was 
examined ;  on  a  subsequent  day  he  attended  at  request  of  counsel. 

Held,  that  his  latter  attendance  was  voluntary,  and  he  was  not 
privileged  from  arrest.     Hardenbrook's  Case,  Ante,  416. 

2.  Under  section  183  of  the  Code — providing  that  the  order  of  arrest 
as  a  provisional  remedy  may  be  made  at  any  time  before  judgment — 
if  after  judgment  has  been  recovered,  the  defendant  is  let  in  to  defend, 
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he  is  liable  to  arrest  on  an  order,  although  the  condition  of  his  being 
let  in  is  that  the  judgment  should  stand  as  security.  The  judgment 
requisite  to  preclude  an  order  of  arrest  is  a  final  judgment,  uncondi- 
tional. The  Union  Bank  a.  Mott,  Ante,  150. 

3.  A  purchaser  who  obtains   credit  by  a  false  representation,  must  be 
held  to  intend  the  legitimate  consequence  of  his  acts ;  and  if  he  ad- 
mits the  false  representation,  his  denial  of  intent  to  defraud  is  imma- 
terial,— so  held,  on  motion  to  vacate  arrest.     Supreme   Ct.,  Sp.  T., 
1858,  Whitcomb  a.  Salsman,  16  How.  Pr.  R.,  533. 

4.  A  person  who  purchases  goods  upon  a  credit  obtained  on  the  faith  of 
his  representation  that  he  is  solvent,  when  in  fact  he  is  not  solvent,  is 
not  liable  to  arrest  in  an  action  therefor,  if  he  believed  his  representa- 
tions were  true  at  the  time  he  made  them.     Birchell  a.  Straus,  Ante,  53. 

5.  A  fraud  merely  constructive,  not  involving  moral  guilt,  is  not  ground 
of  arrest.     Ib, 

6.  The  fact  that  a  debtor  has  made  an  assignment  which,  by  reason  of 
the  omission  of  schedules  and  of  other  informalities,  is  to  be  deemed 
fraudulent  and  void  as  against  creditors,  &c.,  does  not  render  him 
liable  to  an  arrest,  at  the  suit  of  such  a  creditor,  as  having  been  guilty 
of  a  fraud,  unless  it  is  shown  that  he  made  the  assignment  with  an 
actual  fraudulent  intent.     Ib. 

7.  Though  a  defendant  would  be  civilly  liable  for  the  fraud  of  his  agent, 
he  is  not  liable  to  arrest  therefor  without  personal  guilt  on  his  part  in 
respect  to  the  commission  of  the  fraud,  or  by  ratification  of  the  fraud- 
ulent act.     Claflin  a.  Frank,  Ante,  412. 

8.  The  defendants  were  factors — employed  for  a  special  purpose  to  take 
the  plaintiffs'  money,  and  with  it  purchase  sugar,  to  be  shipped  to  the 
plaintiffs  at  New-York,  and  for  no  other  purpose.     And  there  was 
annexed  to  the  contract  a  special  condition,  that  no  part  of  the  money 
should  be  used  or  employed  for  any  other  purpose  by  the  said  de- 
fendants. 

Held,  that  the  defendants  acted  in  a  fiduciary  capacity  [Goodrich  a. 
Dunbar,  17  Barb,  646  ;  Stoll  a;  King,  8  How.  Pr.  R.,  300],  and  were 
liable  to  arrest  in  an  action  for  a  balance  unpaid.  N.  Y.  Common 
Pleas,  Gen.  T.,  1855,  Noble  a.  Prescott,  4  E.  D.  Smith's  C.  P. 
JR.,  139. 

9.  The  defendant's  representations  were    as  follows :  "  I   am   perfectly 
good  and  responsible  for  all  the  goods  I  may  purchase ;  I  own,  in  J., 
the  house  and  lots  in  which  I  am  living,  which  I  value  at  between  five 
and  six  thousand,  and  I  consider  this  good  and  sufficient  for  any  goods 
I  may  buy ;  I  also  own  real  estate  in  W.,  and  I  have  other  property." 
Within  a  month  after  he  had  repeated  these  representations,  in  another 
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transaction  with  the  same  parties,  he  made  an  assignment  for  the  ben- 
efit of  creditors,  which  showed  only  $1607  assets. 

Held,  in  the  absence  of  explanation  on  his  part,  evidence  of  fraud  in 
contracting  a  debt  on  the  faith  of  the  first  representations.  Supreme 
Court,  Scudder  a.  Barnes,  16  How.  Pr.  R.,  534. 

10.  The  fact  that  the  plaintiff  in  another  action  which  has  since  been 
discontinued,  caused  the  defendant  to  be  arrested  on  an  order  which 
was  absolutely  void  for  want  of  authority  on  the  part  of  the  court, 
does  not  preclude  him  from  issuing  another  order  in  a  second  action, 
commenced  for   the   same   cause.     Supreme    Court,   Sp.   T.,   1858, 
Schadle  a.  Chase,  16  How.  Pr.  R.,  413. 

11.  An  agent  or  attorney  to  whom  money  is  paid  by  his  principal  for 
the  purpose  of  making  a  specific  appropriation  of  it,  is  liable  to  arrest 
on  his  refusal  to  pay  it  back  on  demand  before  he  has  paid  it  over. 
It  is  no  excuse  that  the  plaintiff  has  consented  to  its  being  held  for  a 
different  purpose,  unless  the  arrangement  in  respect  to  such  purpose  is 
such  as  to  render  the  agent  a  stakeholder  under  liability  to  retain 
it,     Ib. 

12.  To  warrant  arrest  of  a  defendant  whose  fraud   is  alleged  as  the 
ground  for  the  order,  the  fraud  must  be  clearly  proved.     If  there  is  a 
serious   doubt  as  to  the  fraud,  an  order  of  arrest  is  not  allowable. 
Claflin  a.  Frank,  Ante,  412. 

ASSESSMENT  OF  DAMAGES. 

1.  Upon  application  to  the  court  for  relief,  upon  failure  to  answer  in 
an  action  for  damages  for  a  wrong,  the  court  has  power  to  direct  the 
damages  to  be  assessed  at  the  circuit.     Dillaye  a.  Hart,  Ante,  394. 

2.  Where  the  cause  of  action  in  such  case  is  one  that  has  excited  pub- 
lic attention,  and  it  is  probable  that  the  question  as  to  what  extent 
provocation  may  be  admitted  in  mitigation  will  arise,  a  motion  that 
the  assessment  of  damages  should  be  had  at  the  circuit  should  be 
granted  in  order  to  give  the  parties  the  right  of  challenge,  and  other 
advantages  of  a  regular  trial  of  the  question.     Ib. 

ANSWER,  6. 

ASSIGNMENT  OF  CAUSE  OF  ACTION. 

1.  A  cause  of  action  against  a  common  carrier  for  negligence  in  not  de- 
livering property  sent  by  him,  is  assignable.     [McKee  a.  Judd,  2  Kern, 
622;  2  Rev.  Stat.,  447,  §  1.]      Supreme  Ct.,  Gen.  T-,  1857,  Smith  a. 
The  New  York  and  New  Haven  R.  R.  Co.,  16  How.  Pr.  R.,  277. 

2.  The  test  of  the  assignability  is,  would  the  cause  of  action  survive  to 
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the  personal  representatives.  [Zabriskie  «.  Smith,  3  Kern,  322  ;  Ray- 
mond a.  Fitch,  2  Crompt.  Mees.  &  W.,  588 ;  The  People  a.  Tioga  C. 
P.,  19  Wend.,  76  ;  Com  eggs  a.  Vase,  1  Pet.,  213.]  Jb.  And  compare 
Yerton  a.  Wiswall,  16  Hoiv.  Pr.  R.,  8. 

3.  The  assignee  of  a  claim  resting  in  account  in  sueing  for  it,  offered  as 
proof  of  his  title  to  it  the  following  assignment :  [Z>ate.]     I  sell  and 
transfer  this  account  to  William  Richardson   against  David  Mead. 
[Signature.] 

Held,  sufficient.  1.  It  should  not  be  presumed  that  the  assignment 
was  without  consideration.  [2  Cow.  Tr.,  47.] 

2.  It  is  not  necessary  for  the  assignee  of  a  thing  in  action  to  prove 
that  he  paid  a  consideration,  if  he  shows  that  he  is  the  real  party  in 
interest.  [Code,  §  111,  Arthur  a.  Brooks,  14  Barb.,  533  ;  Barnes  a. 
Perine,  15  Ib.,  249;  Robertson  a.  Gardner,  11  Pick.,  146.]  Supreme 
Ct.,  Gen.  T.,  1858,  Richardson  a.  Mead,  27  Barb.,  178.  See  to 
similar  effect,  Nichols  a.  Atwood,  (Niagara  Co.  Ct.),  10  How.  Pr. 
JR.,  475. 

4.  An  assignment  of  a  cause  of  action  to  be  sufficient  to  enable  the 
assignee  to  bring  action  and  call  the  assignor  as  a  witness,  must  be  a 
fair  and  bona  fide  transaction,  in  which  the  interest  in  the  claim 
passes  to  the  assignee  for  his  benefit,  and  not  for  the   use  of  the 
assignor.     And  where  it  appears  that  the  assignment  was  merely  col- 
orable— made  only  for  the  purpose  of  enabling  the  assignor  to  be  a 
witness  to  make  out  the  case  against  the  defendants — and  with  the 
clear  intent  that  the  money,  if  recovered,  should  be  paid  to  the  wit- 
ness, the  witness  comes  fully  within  the  desciption  of  a  person  for 
whose  immediate  benefit  the  action  is  prosecuted.     A7".  Y.  Common 
Pleas,  1855,  Bell  a.  Drew,  4  E.  D.  Smith's  C.  P.  R.,  59. 

5.  S.  and  C.  assigned  their  claim  against  B.,  resting  in  account  to  P.,  and 
gave  him  a  written  assignment  with  a  blank  in  which  to  insert  the 
assignee's  name.     He  transferred  the  same  to  W.,  inserting  W.'s  name 
therein. 

Held,  in  W.'s  action,  that  P.  was  an  assignor,  and  having  been  ad- 
mitted to  testify,  the  defendant  was  entitled  to  testify  in  his  own  be- 
half. N.  Y.  Common  Pleas,  1855,  Waldron  a.  Baker,  4  E.  D. 
Smith's  C.  P.  R.,  440. 

6.  One  who  takes  an  assignment  of  a  judgment  with  knowledge  of  a 
stipulation  entered  into  by  his  assignor,  the  original  judgment  creditor 
controlling  the  method  of  enforcing  it,  cannot  maintain  an  action  to 
have  the  stipulation  vacated  upon  the  ground  that  his  assignor  was 
induced  to  enter  into  it  by  fraud  of  the  other  parties  to  it.     The 
assignment  of  the  judgment  is  an  affirmance  of  such  stipulation,  and 
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does  not  carry  with  it  any  cause  of  action  for  fraud.     Borst  a.  Bald- 
win, Ante,  351. 

7.  B.  assigned  his  claim  against  the  defendants  to  A.,  who  brought  an 
action  thereon.  B.,  acting  as  the  agent  of  A.,  in  endeavoring  to  col- 
lect the  claim,  was  induced  by  one  of  the  defendants  to  enter  into  a 
stipulation  by  which  judgment  should  be  entered  against  both  defend- 
ants, but  to  be  enforced  only  in  a  certain  way.  Judgment  having 
been  entered  pursuant  thereto,  A.  assigned  the  judgment  to  B. 

Held,  that  B.  could  not  have  the  stipulation  vacated  on  the  ground 
of  fraud  on  the  part  of  the  defendant  in  obtaining  it.     Ib. 

CAUSE    OF    ACTION,   2 ;   DEFENCES,    2 ;   EXAMINATION    OF  ASSIGNOR  ; 
TRIAL — tit.  New  Trial,  8. 

ATTACHMENT. 

1.  Upon  an  attachment  against  the  property  of  one  of  several  copart- 
ners, the  sheriff  may  seize  the  leviable  property  of  the  copartnership, 
take  it  into  possession,  and   sell  the  defendants'  interest  in  so  much 
thereof  as  necessary.     Goll  a.  Hinton,  Ante,  120. 

2.  The  cases  of  Stoutenburgh  a.  Vandenburgh  (7  How.  Pr.  R.,  229)  and 
Sears  a.  Gearn  (7  Ib.,  383),  overruled.     Ib. 

3.  An  attachment,  in  so  far  as  it  relates  to   chattels,  differs  in  nowise 
from  an  execution  as  to  the  rights  and  duties  of  the  officer  in  levying 
it.     Ib. 

4.  The  provisions  of  section  237  of  the  Code — respecting  proceedings  for 
satisfying  judgment  in   an   action   in  which   property  has  been  at- 
tached— amended  so  as  to  allow  the  court  to  order  a  sale  of  evidences 
of   debt,   attached.     Laws   of  1859,    Voorhies1    Code,    6th  ed.,   323, 
§  237. 

EXECUTION,  5. 

ATTORNEY  AND  CLIENT. 

1.  The  Code  has  not  abolished  the  lien  of  an  attorney  for  his  costs  upon 
a  judgment  recovered  by  him.     Such  lien  is  not  measured  by  the  tax- 
ble  costs,  but  covers  any  portion  of  the  damages  which  may  have  been 
stipulated  as  the  compensation  for  the  attorney's  services.     [Sherwood 
a.  The  Buffalo   and  New  York  Railroad   Company,  12  How.  Pr.  R. 
136  ;  Haight  a.  Holcomb,  16  Ib.,  160,  173  ;  S.  C.,  7  Abbotts'  Pr.  R,] 
Ct.  of  Appeals,  1858,  Rooney  a.  Second  Avenue  Railroad  Company, 
4  E.  P.  Smith's  (18  N.  Y.)  R.,  368. 

2.  It  had  been  agreed  between  the  plaintiff  and  his  attorney,  that  the 
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latter  should  commence  and  prosecute  this  action  to  its  final  termin- 
ation, without  fee,  and  at  his  own  risk,  and  upon  his  final  success  he 
should  receive  for  his  services  one  half  the  recovery,  and  if  the  amount 
should  not  exceed  $600  he  was  also  to  have  the  taxable  costs.  The 
judgment  recovered,  including  costs,  was  $1179.17.  Of  this  amount, 
according  to  the  terms  of  the  agreement,  the  attorney  became  entitled 
to  $589.58.  The  plaintiff  gave  the  attorney  an  irrevocable  power  of 
attorney  to  receive  the  amount  of  the  recovery.  Of  these  facts  the 
defendants  had  sufficient  notice. 

Held,  that  the  defendants  negotiated  with  the  plaintiffs  for  a  com- 
promise at  their  peril ;  and  that  an  order  vacating  the  satisfaction  of 
the  judgment  entered  on  the  record  by  the  plaintiff,  without  payment 
of  his  attorney's  compensation  should  be  affirmed.  Ib. 

3.  Before  judgment  a  party  may  settle  his  suit  without  reference  to  the 
possibility  or  probability  that  his  attorney  might  obtain  his  costs  by  a 
future  trial  and  judgment.     The  attorney's  lien  must  be  perfected  by 
a  judgment,  to  preclude  a  settlement  in  disregard  of  it.     Ct.  of  Ap- 
peals, 1859,  Shank  a.  Shoemaker,  4  E.  P.  Smith's  (18  Ji.    Y.)  R., 
489. 

4.  An  attorney  cannot  recover  of  his  client  fees  of  counsel  associated 
with  him,  without  proving  that  he  employed  such   counsel   at  the 
client's  request,  or,  with  his  sanction,  paid  such  fees.     N.  Y.  Common 
Pleas,  1855,  Cook  a.  Hitter,  4  E.  D.  Smith's  C.  P.  R.,  253. 

5.  An  attorney  may  be  summarily  required  on   motion  to  pay  over  to 
his  client  moneys  belonging  to  the  client,  although  the  moneys  were 
not  received  in  any  legal  proceeding,  or  the  attorney  employed  in  any 
legal  proceeding.     It  is  enough  to  entitle  the  client  to  such  remedy, 
that  the  attorney  received  the  money  in  his  professional   capacity. 
Grant's  case,  Ante,  357. 

6.  A.,  being  an  attorney,  received  money  from  B.  to  invest  on  bond  and 
mortgage  for  B.,  but  did  not  do  so. 

Held,  that  the  court  being  satisfied  that  he  would  not  have  been  em- 
ployed had  he  not  been  an  attorney,  he  was  liable  to  be  summarily 
required  on  motion  to  repay  it.  Ib. 

CAUSE  OF-  ACTION,  48,  49. 

BAIL. 

1.  After  bail  given  upon  an  appeal  to  the  Court  of  Appeals,  under  sec- 
tion 341  of  the  Code,  had  been  duly  excepted  to,  a  notice  of  justifica- 
tion before  the  county  judge  was  given,  as  required  by  section  193, 
but  at  the  time  specified  in  the  notice,  the  bail  did  not  appear  to 
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justify ;  nor  did  the  attorney  of  the  respondent,  or  any  one  else  in  his 
behalf,  attend  for  the  purpose  of  examining  them,  and  no  further 
steps  were  taken  by  either  party  with  a  view  to  a  justification. 

Held,  that  the  failure  of  the  respondent  to  attend  was  a  waiver  of 
his  exception,  and  it  was  none  the  less  so  that  the  sureties  failed  to 
attend.  It  is  not  the  duty  of  the  judge  before  whom  the  examination 
is  to  be  had,  to  proceed  in  the  absence  of  the  respondent.  The  latter  is 
the  actor,  and  -loses  the  benefit  of  his  exception  unless  he  attends.  Ct. 
of  Appeals,  1859,  Ballard  a.  Ballard,  4  E.  P.  Smith's  (18  N.  F.)  R.,  491. 
2.  In  such  case,  although  the  bail  neglect  to  attend,  they  are  to  be 
deemed  sufficient,  if  the  respondent  has  failed  to  institute  the  examina- 
tion. A  partial  justification  is  required  from  them  at  the  outset  (§  341), 
and  the  presumption  therefore  is  in  favor  of  their  sufficiency.  Ib. 

BANKING  CORPORATIONS. 

Banking  corporations  directed  to  keep  a  list  of  stockholders,  <fec.,  which 
shall  be  presumptive  evidence  of  the  facts  required  to  be  entered 
therein,  in  proceedings  under  the  act  of  1849,  to  enforce  responsibility 
of  stockholders.  Laws  0/1859,  880,  ch.  365. 

BASTARDY. 

1.  Ou  adjourning  an  examination  of  the  defendant  in  bastardy  proceed- 
ings, the  justices  are  required  by  the  statute  (1  Rev.  Slats.,  644,  §§  11, 
12,)  to  take  a  bond  from  him  for  his  appearance  at  the  adjourned  day. 

Held,  that  the  "  appearance"  intended  was  not  merely  a  temporary 
one,  but  his  continued  appearance  and  attendance  until  the  examina- 
tion and  subsequent  proceedings  are  finally  closed.  Supreme  Ct.,  Gen. 
T.,  1858,  The  People  a.  Jayne,  27  Barb.,  58. 

2.  The  defendant,  after  giving  the  bond,  appeared,  and  after  the  exami- 
nation voluntarily  departed,  contrary  to  the  direction  of  the  justices. 
The  justices  took  a  recess,  and  after  reassembling,  and  calling,  and 
waiting  for  the  defendant,  made  an  order  of  filiation  in  his  absence, 
and  adjourned  without  day. 

Held,  1.  That  his  voluntary  departure  and  not  being  present  to  an- 
swer and  receive  notice  of  the  order  was  a  breach  of  the  bond. 

2.  That  it  was  immaterial  that  he  intended  to  return,  or  actually 
did  next  day  return  to  the  place  and  offer  to  the  justices  to  submit 
himself  to  imprisonment  upon  their  warrant,  as  in  the  case  of  neglect 
to  give  a  bond.     Ib. 

3.  That  it  was  immaterial  in  an  action  on  the  bond,  whether  the  jus- 
tices had  power  to  proceed  to  make  the  order  in  defendant's  absence.  Ib. 
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3.  In  an  action  on  such  bond,  for  failure  to  appear,  the  judgment  is  to  be 
for  the  full  penalty  of  the  bond.    [People  a.  Tilton,  13  Wend.,  597.]  Ib. 

4.  Whether  the  justices  have  power  to  waive  a  breach  of  the  bond,  and 
commit  the  defendant,  as  for  a  neglect  to  give  a  bond.     Query  ?    Ib. 

CASE. 

1.  In  a  case  settled  after  trial  by  the  court,  there  was  a  formal  statement 
of  the  "  conclusions  of  fact,"  and  thereafter  it  was  stated  that  there- 
upon the  court  rendered  the  following  judgment : 

Held,  that  the  court  would  deem  the  conclusions  enunciated  in  the 
judgment  as  the  conclusions  of  law ;  and  that  the  only  conclusions 
stated  in  the  judgment,  which  should  be  treated  as  conclusions  of  fact, 
and  to  have  been  intended  to  have  been  so  stated,  were  those  which, 
from  their  nature,  must,  if  found  at  all,  have  been  found  as  facts. 
JV.  Y.  Superior  Court,  Gen.  T.,  1857,  Milbank  a.  Dennistoun, 
1  £osw.,  281. 

2.  Where  fraud,  as  a  conclusion  of  fact,  was  necessary  to  sustain  a  judg- 
ment, but  it  was  not  found  as  a  fact,  but  assumed  in  the  judgment  ob- 
viously as  a  mere  conclusion  of  law, 

Held,  that  the  judgment  must  be  reversed.     Ib. 

3.  The  jury,  under  direction  of  the  court,  found  specially,  on  certain  ques- 
tions of  fact,  and  found  a  general  verdict  for  the  plaintiff,  subject  to 
the  opinion  of  the  court  at  general  term  on  the  questions  of  law.     The 
case  submitted  on  motion  for  judgment  thereon,  to  the  general  term, 
did  not  contain  the  charge  to  the  jury. 

Held,  that  it  was  to  be  assumed  that  correct  instructions  were  given 
to  the  jury,  in  respect  to  all  questions  of  law  which  were  material  as 
a  guide  to  their  deliberations,  and  as  to  the  legal  effect  of  the  facts 
which  they  might  find  to  be  established  by  the  evidence  ;  and  the  jury 
having  rendered  a  general  verdict  for  the  plaintirF,  must  be  deemed  to 
have  found  in  his  favor,  under  those  instructions,  every  material  fact  in 
issue,  so  that  if  there  was,  upon  the  evidence,  any  matter  of  doubt  or 
conflict,  it  must  be  deemed  settled  by  the  general  verdict.  In  such 
case  the  court  are  not  called  on  to  consider  any  other  questions  than 
such  as  were  raised  on  the  trial,  and  such  as  arise  upon  the  special 
finding,  which,  so  far  as  it  is  inconsistent  with  the  general  verdict,  must 
control  the  latter.  [Code,  §  262.]  The  issues  therefore  made  by  the 
pleadings  must  be  taken  to  have  been  found,  under  proper  directions, 
in  favor  of  the  plaintiff,  except  so  far  as  the  facts  specially  found  should 
control  that  result.  N.  T.  Superior  Ct.,  Gen.  T.,  1857,  Sharp  a. 
Whipple,  1  £osw.,  557. 
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4.  It  seems,  that  where  the  appellant  causes  notice  of  his  exceptions  to  the 
conclusions  of  law  of  the  referee  to  be  embodied  in  the  judgment-roll, 
and  seeks  to  review  the  judgment,  as  though  a  case  or  exceptions  had 
been  made  and  settled,  and  formed  part  of  the  record,  this  appeal 
will  only  raise  questions  that  would  arise  upon  the  record,  without 
any  exceptions.     Such  a  notice  has  no  place  in  the  judgment-roll. 
To  make  the  exceptions  a  part  of  the  record,  according  to  §  281,  they 
must  be  settled  according  to  §  268.     Supreme   Ct.,  Gen.  T.,  1858, 
Conolly  a.  Conolly,  16  How.  Pr.  R.,  224. 

5.  The  preparation  and  use  of  a  case,  on  motion  for  a  new  trial  on 
ground  of  newly  discovered  evidence,  does  not  preclude  the  party 
from  submitting  a  new  and  different  case  on  appeal  from  a  judgment 
subsequently  entered,  after  denial  of  his  motion.     Leavy  a.  Roberts, 
Ante,  310. 

APPEAL,  21,  22. 

CAUSE  OF  ACTION. 

1.  Although  by  the  Code,  the  distinction  between  actions  at  law  and 
suits  in  equity  is  abolished,  yet  the  principles,  by  which  the  rights  of 
the  parties  are  to  be  determined,  remain  unchanged.     The  Code  has 
given  no  new  cause  of  action.     In  some  cases  parties  are  allowed  to 
maintain  an  action  who  could  not  have  maintained  it  before,  but  in  no 
case  can  such   an  action  be  maintained  where  no  action  at  all  could 
have  been  maintained  before  upon  the  same  state  of  facts.     Ct.  of 
Appeals,  1858,  Cole  a.  Reynolds,  4  E.  P.  Smith's  (18  N.  Y.)  JR.,  76. 

2.  Q.  delivered  certain  of  his  property  to  the  defendants  on  condition 
that  they  made  certain  advances  to  him,  that  they  should  transport 
and  sell  the  property  and  reimburse  themselves  and  pay,  out  of  the 
residue,  Q.'s  indebtedness  to  one  H . 

Held,  1.  That  H.,  though  not  cognizant  of  the  arrangement  at  the 
time,  could  maintain  an  action  against  the  defendants  for  payment  of 
the  amount  which  they  had  undertaken  with  Q.  to  pay  him.  [Van 
Epps  a.  McGill,  Lai.  Supp.  to  H.  and  D.,  209 ;  Blunt  a.  Boyd,  3 
Barb.,  209;  Barker  a.  Bucklin,  2  Den.,  45;  Farley  a.  Cleveland,  4 
Cow.,  432  ;  Delaware  and  Hudson  Canal  Co.  a.  Westchester  Co.  Bank, 
4  Den.,  97.] 

2.  That  no  assignment  from  Q.  to  H.  was  necessary  to  enable  him 
lo  maintain  the  action. 

3.  That  Q.  was  a  competent  witness  for  the  plaintiff  in  such  action. 
He  was  neither  a   party,  nor  one  for  whose  immediate  benefit  the 
action  was  prosecuted.     Supreme  Ct.,  III.  Dist.,  Gfen.  T.,  1858,  Hale 
a.  Boardman,  27  Barb.,  82. 

VOL.  VIII.— 30. 
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3.  The  fact  that  a  third  party  had  made  an  assignment  to  the  plaintiff, 
purporting  to  pass  the  cause  of  action  when  the  original  cause  of  action 
was  in  the  plaintiff,  and  such  assignment  did  not  operate  to  pass  any 
thing,  did  not  make  the  plaintiff  assignor  in  bringing  the  suit  within 
the  rule  admitting  the  defendant  to  testify  in  his  own  behalf  in  such 
case.     Tb. 

4.  Fraud  is  not  necessarily  to  be  imputed  to  one  who,  being  insolvent, 
purchases  goods  without  disclosing  his  insolvency,  no  inquiries  being 
addressed  to  him  in  respect  thereto.     Ct.  of  Appeals,  1858,  Nichols 
a.  Primer,  4  E.  P.  Smith's  (18  If.  Y.)  R.,  295. 

5.  To  enable  the  vendor  to  rescind  an  executed  sale  and  reclaim  the 
goods  on  the  ground  of  fraud  in  the  purchaser  in  inducing  the  sale, 
the  fraud  must  be  affirmatively  and  clearly  shown.     Tb. 

6.  If  a  vendor  who  is  entitled  to  rescind  the  sale  and  retake  possession 
of  goods  delivered,  actually  elects  to  do  so  instead  of  proceeding  to 
collect  the  price,  he  disaffirms  the  sale  and  cannot  afterwards  sue  for 
the  price.     The  remedies  are  not  concurrent,  and  the  choice  between 
them  once  being  made,  the  right  to  follow  the  other  is  forever  gone. 
[Littlefield  a.  Brown,  1  Wend.,  404  ;  S.  C.,  7  Ib.,  454  ;  11  Ib.,  467  ; 
McElroy  a.  Mancius,  13  John.,  121 ;  Sanger  a.  Wood,  3  John.  Ch.  R., 
416,  422;    Jenkins  a.  Simpson,  2  Shep.,  364;  Butler  a.  Miller,  1 
Comst.,  496.]     Ct.  of  Appeals',    1859,   Morris  a.  Rexford,   4  E.  P. 
Smith's  (18  If.  Y.)  R.,  552. 

7.  His  right  to  disaffirm  is  effectually  asserted  by  issuing  writs  of  replevin 
and  causing  the  property  to  be  taken  and  delivered  on  them.     Ib. 

8.  In  such  case  it  is  not  proper  to  instruct  the  jury  in  an  action  for  the 
price,  that  the  fact  of  having  reclaimed  the  goods  is   a  circumstance 
tending  to  show  that  there  was  no  sale.     They  should  be  instructed 
that  it  was  a  positive  disaffirmance.     Ib. 

9.  The  doctrine  of  pleading  the  pendency  of  a  former  suit  in  abatement 
has  no  application  to  the  case.     The  suits  are  not  for  the  same  cause, 
but  are  founded  on  totally  inconsistent  causes.     Ib. 

10.  Of  the  action  on  a  debt  barred  by  the  statute  and  revived  by  a  new 
promise.     Winchell  a.  Hicks,  4  E.  P.  Smith's  (18  If.  Y.)  R,  558. 

11.  Though  the  defendants  never  had  full  possession  of  all  they  hired, 
they  are  still  liable  on  a  quantum   meruit   for   the   part   occupied. 
[Etheridge  a.  Osborne,  12  Wend.,  529,  and  see  Lawrence  a.  French, 
25  Ib.,  443,  447.]     If.    Y.  Superior  Ct.,  Gen.  T.,  1857,  Hurlbut  a. 
Post,  1  Bosw.,  28. 

12.  The  lessor  cannot,  in  an  action  on  the  lease  for  rent,  recover  rent 
for  the  period  during  which  the  lessee  was  resisting  summary  proceed- 
ings, instituted  by  the  lessor  to  recover  possession  on  the  ground  of 
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forfeiture  by  non-payment  of  rent.  The  summary  proceedings  are  irrec- 
oncilable with  the  idea  of  a  continued  tenancy.  [Hinsdale  a.  White, 
6  Hill,  511 ;  McKeon  a.  Whitney,  3  Den.,  452.]  N.  Y.  Common 
Pleas,  1855;  Crane  a.  Hardman,  4  E.  D.  Smith's  C.  P.  R.,  339,  ap- 
proved in  S.  C.,  Ib.  451. 

13.  Whether  compensation  for  such  period  could  be  recovered  in  an 
action  for  use  and  occupation, —  Query  ?     Ib. 

14.  The  lessor  who  has  dispossessed  the  lessee  for  non-payment  of  rent, 
may  recover,  by  action,  the  expenses  of  the  proceedings,  although  he 
might  have  collected  them  by  warrant.     N.  Y.  Common  Pleas,  1855, 
Crane  a.  Hardman,  4  E.  D.  Smith's  C.  P.  R.,  339. 

15.  That   an  agreement    sued   on   contemplated   a  further   agreement 
merely  for  further  assurance,  does  not  preclude  the  plaintiff  from  a 
recovery  upon  it,  where  it  in  itself  sufficiently  defines  the  rights  of  the 
parties  ;  and  the  plaintiff's  allegation  of  performance  of  all  conditions 
includes  the  fulfilment  of  any  necessary  act  in  relation  to  the  contem- 
plated new  contract.     N.    Y.   Superior   Court,  Gen.  T.,  1857,  Row- 
land a.  Phalen,  1  Bosw.,  43. 

16.  A  subscriber  to  the  stock  of  a  corporation  is  not,  upon  their  refusal 
to  deliver  the  certificates,  entitled  to  maintain  an  action  to  recover  the 
subscription  as  money  paid  [20  Wend.,  94] ;  and  the  same  rule  is  ap- 
plicable to  one  who  purchased  the  stock,  or  the  right  to  it,  before  the 
subscription  was  paid.     Supreme  Court,  Gen.  T.,  1857,  Arnold  a.  The 
Suffolk  Bank,  27  Barb.,  424. 

17.  The  remedy  in  such  case  is  an  action  for  conversion  or  for  breach  of 
contract  to  deliver  the  certificates,  in  which  the  measure  of  damages 
is  not  the  subscription,  but  the  market  value  of  the  stock.   [20  Wend., 
91.]     Ib. 

18.  If  one  guarantees  the  collection  of  a  claim  within  a  reasonable  time, 
provided  legal  and  proper  steps  were  taken  to  enforce  such  collection, 
the  recovery  of  judgment  against  the  debtor,  and  the  issue  and  return 
of  two  successive  executions  against  him,  are  sufficient  to  render  the 
guaranty  operative,  although  an  appeal  by  the  debtor  from  judgment 
is  still  pending,  it  not  appearing  that  the  remedies  by  execution  had 
been  stayed  or  interfered  with  by  the  appeal.     N.  Y.  Common  Pleas, 
1855,  Pollock  a.  Hovey,  4  E.  D.  Smith's  C.  P.  R.,  473. 

19.  That  the  vendor,  to  maintain  an  action  against  the  purchaser  for 
breach  of  an  executory  contract  of  sale,  must  show  a  tender  of  per- 
formance on  his  part,  as  well  as  a  breach   on  the  defendant's  part. 
N.  Y.  Common  Pleas,  Gen.  T.,  1855,  Dunham  a.  Pettee,  4  E.  D. 
Smith's  C.  P.  R.,  500. 

20.  A  plaintiff  suing  for  a  debt  which  was  payable  in  specific  articles, 
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c.  g.,  for  goods  sold  upon  an  agreement  that  they  should  be  paid  for  in 
blue  and  brown  building-stone  for  certain  houses,  must  show  that  the 
articles  were  not  delivered,  and  that  a  delivery  was  demanded  and 
refused.  W.  Y.  Common  Pleas,  Gen.  T.,  1855,  Hunt  a.  Westervelt, 
4  E.  D.  Smith's  C.  P.  R.,  225. 

21.  The  question  on  which  the  right  to  damages  depends,  in  an  action 
to  recover  for  injuries  sustained  by  reason  of  the  defendant's  negli- 
gence, is  not  which  party  was  most  to  blame,  but  has  one   suffered 
damage  from  the  fault  of  the  other,  without  having  contributed  there- 
to by  his  own  fault,  or  want  of  ordinary  care  and  prudence.     N.  Y. 
Common  Pleas,  Gen.  T.,  1855,  Clark  a.  Kirwan,  4  E.  D.   Smith's 
C.  P.  JR.,  21. 

22.  The  rule  that  the  plaintiff  cannot  recover  where  his  own  fault  con- 
tributed to  the  injury,  is  to  be  applied  with  caution  where  the  fault  of 
the  defendant  is  clearly  established.     Ib. 

23.  It  seems,  that  in  an  arrest  upon  valid  process,  issued  by  a  competent 
tribunal  having  jurisdiction,  there  is  no  'trespass,  and   false  imprison- 
ment will  not  lie,  even  though  such  arrest  be  maliciously  procured  by 
the  prosecutor  without  probable  cause.     In  such  case  the  remedy  of 
the  party  aggrieved  is  an  action  for  malicious  prosecution.     Sleight  a. 
Ogle,  4  E.  D.  Smith's  C.  P.  R.,  445. 

24.  A  cause  of  action  for  negligence,  &c.,  causing  death,  under  the  acts 
of  1847  and  1849  (Laws  of  1847,  ch.  450 ;  Laws  of  1849,  ch.  256), 
survives  against  the  representatives  of  the  wrong-doer.     The  subject 
of  the  action  is  property — the  value  of  a  life.     [See  Quin  a.  Moore,  15 
N.  Y.  R.,  432.]     The  statute  was  not  intended  merely  to  remove  the 
legal  disability  of  death  from  actions  brought  to  recover  for  personal 
injuries.     It  is  true  that  the  statute  says  the  party  committing  the 
injury  shall  be  liable,  notwithstanding  the  death  of  the  person  injured ; 
but  it  does  not  say  it  for  the  purpose  of  continuing  the  action  or  the 
cause  of  action  existing  before  the  death,  but  for  the  purpose  of  declar- 
ing that  the  death  of  a  party  should  not  be,  as  it  formerly  had  been, 
an  effectual  bar  to 'a  claim  for  damages  against  the  wrong-doer,  who 
ought  to  suffer  for  his  misconduct.     The  action  authorized  is  a  new 
action,  not  another  action  continued.     It  would  not  be  proper,  if  an 
action  for  the  injuries  had  been  commenced  during  the  life  of  the 
party  injured,  to  continue  it  after  his  death,  under  this  statute,  but  it 
is  a  new  and  independent  action  which  is  thus  authorized.     So  the 
cause  of  action  is  not  the  same,  but  different.     It  would  not  be  neces- 
sary or  admissible,  in  an  action  under  this  statute,  to  incorporate  in 
the  complaint  any  averments  of  personal  injury  or  special  damage,  or 
circumstances  of  aggravation  to  the  person  injured ;  nor  would  it  be 
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proper  to  charge  a  jury  that  they  might  legitimately  take  these  into 
consideration  in  making  up  their  verdict.  The  naked  questions  are : 
1.  Was  the  death  occasioned  by  the  wrongful  act,  neglect,  or  default 
of  the  party  sought  to  be  charged  ?  and  2.  What  are  the  pecuniary 
injuries  resulting  from  such  death — the  pecuniary  injuries  alone — no 
other — to  the  widow  and  next  of  kin  of  the  deceased  ?  [See  Safford 
a.  Drew,  3  Duer,  627  ;  Blake  a.  the  Midland  Counties  Railway,  10 
Eng.  L.  &  Eq.  R.,  139.]  Supreme  Court,  III.  Dist.,  Gen.  T.,  1858, 
Yertore  a.  Wiswall,  16  How.  Pr.  R.,  8. 

25.  It  seems,  that  any  cause  of  action  which  is  assignable,  survives  against 
the  representatives  of  the  party  liable  upon  it ;  for  both  these  proper- 
ties of  a  cause  of  action  are  founded  on  the  idea  that  it  is  a  ri^ht  of 

O 

property,  and  has  a  determinate  pecuniary  value.     Ib. 

26.  At  common  law,  a  husbaad  cannot  maintain  an  action  for  an  injury 
to  his  wife,  where  the  effect  is  her  instantaneous  death.     [Higgins  a. 
Butcher,  Yelv:,  89  ;  Baker  a.  Bolton,   1  Comp.,   493  ;  Carey  a.  The 
Berkshire  Railroad  Company,  1  Gush.,  475;  Hallenbeck  a.  The  Berk- 
shire Railroad  Company,  9  Gush.,  480,  and  see   9  Ib.,  104  ;  Eden  a. 
Lex.  and  Frank.  R.  R.  Co.,  14  B.  Hon.,  204  ;  Wesley  a.  E.  H.  and  D. 
R.  R.  Co.,  1  Handy,  481  ;  and  Miller  a.  Urmbehoven,  10  S.  &  R.,  31.] 
Supreme  Ct.,  Sp,  T.,  1858,  Green  a.  The  Hudson  River  Railroad  Com- 
pany, 16  How.  Pr.  R.,  230. 

27.  Where  complaint  in  an  action  brought  by  G.  as  administrator  of  his 
deceased  wife  to  recover  under  the  statute  for  her  death,  the  complaint 
showed  that  deceased  left  a  mother  her  next  of  kin,  who  was  depend- 
ent on  the  deceased  for  her  support,  and  who,  by  reason  of  the  death, 
had  not  only  been  deprived  of  this   support,  but  had  sustained  other 
specific  damages, — e.  g.,  sickness,  and  the  expenses  of  the  interment  of 
the  deceased  ; 

Held,  that  the  action  must  be  maintained.  Supreme  Ct.,  Sp.  T., 
1858,  Green  a.  The  Hudson  River  Railroad  Company,  16  How.  Pr. 
R.,  263. 

28.  Whoever  without  special  authority  materially  obstructs  a  highway, 
or  renders  its  use  hazardous  (whether  the  fee  of  the  land  is  in  him, 
or  in  a  municipal  corporation),  is  liable   in  an   action  by  any  one 
who  without  want   of   due    care  sustains   a  special    injury.      Ct.  of 
Appeals,   1858,   Congreve  a.   Smith,   4  E.  P.   Smith's   (18  N.    Y.) 
R.,  79. 

29.  It  is  no  defence  to  such  action,  that  the  work  which  rendered  the 
highway  dangerous  was  done  by  the  servants  of  contractors,  who  had 
contracted  with  the  defendant  to  do  the  work  properly.     [Dvgert  a. 
Schenck,  23  Wend.,  446.]     Ib. 
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30.  The  plaintiffs  caused  to  be  constructed  an  area  under  the  highway, 
and  covered  it  with  a  stone. 

Held,  that  they  were  bound  at  their  peril  to  keep  the  area  covered 
in  such  manner  as  that  the  way  would  be  as  safe  as  before  the  area 
was  built ;  and  when  the  covering  from  any  cause  became  unsafe  they 
were  responsible.  It  is  no  defence  that  the  covering  became  unsafe 
by  the  wrongful  act  of  a  third  party.  Ct.  of  Appeals,  1858,  Congreve 
a.  Morgan,  Ib.,  48. 

31.  Negligence  or  want  of  skill  in  the  defendants  is  not  material  in  an 
action  against  a  railroad  company  for  damages  incurred  by  reason  of 
their  having  interfered  with  a  highway.     Supreme  Ct.,  Gen.  T.,  1858, 
Eobinson  a.  The  New  York  and  Erie  Railroad  Company,  27  Barb., 
512. 

32.  It  seems,  that  an  action  will  not  lie  against  the  commissioners  of 
highways  for  neglect  to  keep  the  highways  in  repair,  to  the  damage 
of  the  plaintiff;  but  that  the  only  remedy  is  by  indictment  or  manda- 
mus.    [See  Bartlett  a.  Crosier,  17  Johns.,  437  ;  Morey  a.  The  Town 
of  Newfane,  8  Barb.,  645  ;  Hutson  a.  The  City  of  New  York,  5  Sandf., 
289,  319.]    And  even  if  an  individual  can,  in  any  case,  sustain  an  ac- 
tion against  commissioners  for  damages  sustained  by  a  road  negligently 
and  wrongfully  left  out  of  repair  by  them,  it  could  only  be  when  the 
damage  sustained  was  special,  and  peculiar  to  the  plaintiff;  but  it 
could  not  be  for  such  damages  as  were   incident  and  common  to  all 
persons  who  might  have  occasion  to  travel  on  the  road.    [See  Lansing 
a.  Smith,   8  Cow.,  146  ;  Butler  a.  Kent,   19  Johns.,   223,   227  ;  The 
People  a.  The  Corporation  of  Albany,  11  Wend.,  540,  544.]    Herklmer 
County  Ct.  (1858?),  Cristman  a.  Paul,  16  How.  Pr.  K,  17. 

33.  An  action  to  recover  damages  for  the  unlawful  detention  of  specific 
moneys  may  be  maintained  against  one  who  receives  the  money  from 
a  third  person,  and  does  not  deliver  it  to  the  owner  on  request.     N. 
Y.  Common  Pleas,  Gen.  T.,  1855,  Donohue  a.  Henry,  4  E.  D.  Smith's 
C.  P.  R.,  162. 

34.  To  warrant  a  recovery  of    damages  for  the  detention  of  personal 
property,  there  should  be  proof  of  defendant's  possession,  of  demand, 
and  refusal  to  deliver.     Ib. 

35.  An  imaginary  value  attached  to  private  letters,  as  being  means  of 
injuring  third  parties  by  publication,  is  not  a  value  recognizable  as  a 
measure  of  damages  in  an  action  for  their  unlawful  detention.     Ib. 

36.  A  mere  levy,  without  removing  the  property,  or  in  any  other  way 
interfering    with   it,   is   sufficient   to   sustain    an    action   of   trespass. 
[Connah  a.  Hale,  23  Wend.,  462.]     N.  Y.  Common  Pleas,  Gen.  T., 
1855,  Stevens  a.  Somerindyke,  4  E.  D.  Smith's  C.  P.  R,  418. 
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37.  To  enable  the  owner  to  maintain  an  action  for  the  conversion  of  a 
chattel  hired, — e.  g^  a  horse,  ridden  beyond  the  place  for  which  he 
was  hired  to  go,  and  dying  without  having  been  returned, — it  is  not 
necessary  for  the  plaintiff  to  tender  back  to  the  defendant  the  amount 
received  for  the  hire  of  the  horse.     He  may  recover  for  the  injury  sus- 
tained by  the  conversion,  and  also  keep  what  was  agreed  upon  between 
the  parties,  and  received  as  an  equivalent  for  the  use  of  the  horse. 
N.  Y.  Common  Pleas,  Gen.  T.,  1855,  Disbrow  a.  Teubroeck,  4  E.  D. 

'Smith's  C.  P.R.,  397. 

38.  It  seems,  that  it  would  be  otherwise  if  the  plaintiff  had  accepted 
extra  compensation  upon  the  ground,  and  with  knowledge  of  the  fact 
of  the  conversion.     Ib. 

39.  Whether  a  mortgagee  can  collect  the  insurance  after  the  mortgage 
debt  is  paid  ;  and  whether  it  can  be  collected  by  or  for  the  use  of  the 
mortgagor,  where  he  is  the  person   paying  the   premium, —  Query? 
Bradford  a.  The  Greenwich  Insurance  Company,  Ante,  261  ;  and  see 
Beach  a.  The  Bowery  Fire  Insurance  Company,  Ib.,  note. 

40.  The  compensation  of  a  public  office  is  an  incident  to  the  title  to  the 
office,  not  to  its  mere  occupation  or  exercise.     The  principle  which 
avails  to  sustain  the  acts  of  officers  de  facto,  as  respects  third  persons, 
will  not  avail  to  sustain  the  claim  of  such  an  officer  to  salary  or  fees. 
The  People  on  rel.  Morton  a.  Tieman,  Ante,  359. 

41.  One  who  is  an   officer  de  facto  but  not  de  jure,  is  not  liable  for 
omissions  of  duty  as  an  officer.     So  held,  in  an  action  against  such 
a  one  for  a  statute   penalty  imposed  for  neglect  of  duty.     [Kiddle 
a.  The  County  of  Bedford,  7  S.  &  R.,  386  ;  Green  a.  Burke,  23  Wend., 
502.]     Supreme   Ct.,   Gen.  T.,  1858,  Bentley  a.  Phelps,   27  Barb., 
424. 

42.  The  defendant  was  duly  chosen  overseer  of  highways  at  the  annual 
town  meeting ;  he  was  not  present  at  the  town  meeting ;  the  town 
clerk  never  gave  him  any  notice  of  his  election,  and  he  never  filed  any 
notice  of  his  acceptance.     He  commenced  to  serve  as  such  officer,  but 
afterwards  disavowed  any  authority  and  refused  to  proceed,  and  there- 
upon was  sued  for  the  penalty  for  neglect  of  duty  as  an  officer. 

Held,  that  the  action  could  not  be  maintained.  Though  an  officer 
de  facto  he  was  not  de  jure,  and  his  acts  were  valid  only  as  to  third 
parties  and  the  public.  Ib. 

43.  The  plaintiff  cannot  in  one  and  the  same  action  seek  to  recover  pos- 
session of  real  property  on  the  ground  that  he  is  the  owner  in  fee,  and 
that  the  defendant  wrongfully  withholds  it  from  him,  and  also  to  con- 
firm his  title  thereto  by  a  decree  that  the  title  is  in  him,  and  that  the 
defendant  be  required  to  convey  an  apparent  outstanding  title  claimed 
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by  him  to  the  plaintiff.     Such  claims  are   inconsistent.     Lattin   a. 
McCarty,  Ante,  225. 

44.  The  People  of  the  State,  and  certain  individuals  who  were  their 
lessees,  united  in  bringing  an  action  for  lands.     The  complaint  alleged 
that  the  lands  were  owned  in  fee  by  the  People,  who,  unless  a  lease 
thereinafter  described  was  valid,  were  entitled  to  the  possession ;  that 
the  Corporation  of  the  City  of  -New-York  had  taken  possession  of  the 
premises,  and  rented  the  same  to  the  other  defendants,  who,  unless  the 
lease  thereinafter  described  was  valid,  wrongfully  withheld  possession 
from  the  People;  that  subsequent  to  such  taking  possession,  the  Peo- 
ple gave  to  the  individual  plaintiffs  a  lease  of  the  lands,  who  under  the 
lease,  if  it  was  valid,  became  entitled  to  the  possession,  but  the  defend- 
ants wrongfully  withheld  it ;  that  the  defendants  who  were  in  possess- 
ion, refused  to  pay  rents  to  the  plaintiffs,  being^directed  so  to  refuse  by 
by  the  Corporation,  and  that  they  paid  their  rents  to  the  agents  of  the 
Corporation.     The  judgment  demanded  was  for  possession,  and  for 
rents  and  profits.     The  Corporation  and  certain  individual  defendants 
demurred  jointly,  on  the  grounds  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action  ;  that  separate  causes  of  action 
were  improperly  joined,  and  were  not  separately  stated ;  and  that  the 
People  were  not  proper  parties  plaintiff,  but  should  have  been  made 
defendants. 

Held,  1.  That  the  complaint  contained  but  one  cause  of  action — a 
claim  for  possession,  and  for  damages  for  the  withholding  subsequent 
to  the  lease. 

2.  The  Corporation  were  not  shown  to  be  in  actual  possession,  and 
therefore  there  was  no  cause  of  action  as  against  them,  though  they 
could  not  take  the  objection  upon  the  joint  demurrer,  there  being  a 
cause  of  action  against  the  other  defendants. 

3.  The  lease  was  not  void  as  a  conveyance  of  land  held  adversely, 
for  the  rule  against  such  conveyances  does  not  operate  to  prohibit  con- 
veyances of  such  land  by  the  People  or  public  officers. 

4.  That  a  cause  of  action  was  sufficiently  shown  in  the  individual 
plaintiffs  against  the  individual  defendants,  and  the  demurrer  must 
be  overruled.     The  People  &  Taylor  a.  The  Mayor,  &c.,  of  N.  Y., 
Ante,  7. 

45.  Heirs  liable  for  debts  of  their  ancestor,  if  he  left  no  personal  assets 
within  this  State  to  be  administered.     Laws  of  1859,  293,  ch.  110. 

46.  An  action  to  have  the  act  of  the  board  of  supervisors  in  erecting  a 
new  town  declared  null  and  void,  and  to  restrain  proceedings  for  its 
organization,  cannot  be  maintained  by  persons  having  no  other  interest 
than  one  common  to  all  the  freeholders  of  the  proposed  town.     Such 
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proceedings,  if  void,  can  only  be  redressed  or  prevented  at  the  suit  of 
the  State,  or  some  officer  authorized  to  act  in  behalf  of  the  public.  A 
private  person  cannot  bring  it  in  question,  unless  the  act  complained 
of  involve  some  peculiar  damage  to  his  individual  interests.  [People 
a.  Stevens,  5  Hill,  616 ;  Blackst.  Com.,  book  4,  167 ;  Seely  a.  Bishop, 
19  Conn.,  128;  Anon.,  3  Atk.,  750;  Smith  a.  The  City  of  Boston,  7 
Cush.,  264 ;  City  of  Georgetown  a.  The  Alexandria  Canal  Company, 
12  Pet.,  91 ;  Crowder  a.  Tinkler,  19  Ves.,  617  ;  Spencer  a.  The  Lon- 
don and  Birmingham  Railroad  Company,  8  Simons,  193 ;  Sampson  a. 
Smith,  Ib.,  272  ;  Corning  a.  Lowerre,  6  John.  Ch.  R.,  439  ;  Bigelow  a. 
The  Hartford  Bridge  Company,  14  Conn.,  565 ;  O'Brien  a.  The  Nor- 
wich, <fcc.,  Railroad  Company,  17  Conn.,  372.]  Ct.  of  Appeals,  1858, 
Doolittle  a.  The  Supervisors  of  Broome  County,  4  E.  P.  Smith'1 's  (18 
N.  Y.)  R.,  155. 

47.  The  cases  of  Adriance  a.  The  Mayor  <fcc.,  of  New  York  (1  Barb.  S. 
C.  R.,  19);  Brower  a.  The  Same  (3  Ib.  254);  Christopher  a.  The 
Same  (13  Ib.,  495);  Stuyvesant  a.  Pearsall  (15  Ib.,  244);  De  Baun 
a.  The  Mayor,  &c.  (16  Ib.,  392) ;  Wetmore  a.  Story  (22  Ib.,  414) ; 
Davis  a.  The  Mayor  &c.,  of  New  York  (2  Duer,  663) ;  Roosevelt  a. 
Draper  (16  How.  Pr.  R.,  137)  ;  commented  on.     Ib. 

48.  F.  was  about  to  make  a  will,  bequeathing  a  fund  to  the  plaintiff.    The 
defendant's  testator,  B.  requested  her  not  to  make  such  will,  and  in 
consideration  that  she  would  and  did  refrain  from  making  it,  promised 
and  agreed  that  he  would  hold  the  fund  as  trustee  or  ao:eut  of  the 

C7  I  O 

plaintiff.  F.  made  no  will,  and  after  her  death  B.  did,  in  fact,  until 
his  own  death  hold  the  fund  as  the  money  and  property  of  the  plain- 
tiff, and  loaned  out  portions  of  it  in  the  plaintiff's  name. 

Held,  that  the  plaintiff  became  in  equity  the  owner  of  the  fund,  and 
was  entitled  to  recover  it  by  action  out  of  the  estate  of  B.  in  the 
hands  of  the  administrator.  [Chamberlain  a.  Chamberlain,  Freem. 
Ch.  R.,  34 ;  Devenish  a.  Baines,  Prec.  in  Ch.,  3  ;  Oldham  a.  Litch- 
field,  2  Vern.,  506;  Barrow  a.  Greenough,  3  Ves.,  152;  Reech  a. 
Kennegal,  1  Ves.,  Sen.,  123  ;  Hoge  a.  Hoge,  1  Watts,  163  ;  1  Story's 
Eq.,  §  256;  Podmore  a.  Gunning,  7  Sirn.,  644.]  Ct.  of  Appeals, 
1859,  Williams  a.  Fitch,  4  E.  P.  Smith's  (18  Jf.  Y.)  R.,  546. 

49.  In  such  action,  an  attorney  and  counsellor  at  law  being  called  as  a 
witness,  was  required  to  disclose  a  conversation  between  himself  and 
the  defendant's  intestate  at  the  time  when  he  was  employed  to  draw 
an  affidavit  to  be  sworn  to  by  B.,  and  used  for  the  purpose  of  re- 
ducing the  assessment  of  his  personal  estate,  on  the  ground  that  he 
was  not  the  owner.     Held,  that  the  communication  was  privileged,  and 
should  have  been  excluded.    Ib. 
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50.  The  attorney's  privilege  is  not  now  confined  to  communications  in 
reference  to  suits  pending.     [Bank  of  Utica  a.  Mersereau,  3  Barb.  Ch. 
R.,  595  ;  Parker  a.  Carter,  4  Munf.,  273.]     Ib. 

51.  The  cestui  que  trust  in  a  resulting  trust  in  lands  may  maintain  an 
action  against  one  to  whom  the  lands  have  been  sold  by  the  sheriff  on 
execution  against  the  trustee,  for  the  purpose  of  removing  the  cloud  on 
the  title  which  the  sheriff's  certificate  of  sale  creates.     Ct.  of  Appeals, 
1859,  Lounsbury  a.  Purdy,  4  E.  P.  Smith's  (18  N.  Y.)  R.,  515. 

52.  The  objection  that  the  suit  was  prematurely  brought  because  the 
time  had  not  elapsed  during  which  the  sale  might  be  redeemed  from, 
is  not  well  taken.     The  certificate  itself,  if  there  had  been  actually,  as 
there  was  apparently,  a  right  to  sell  this  land,  would  be  a  specific  lien 
or  charge  to  the  amount  bid  at  the  sale ;  thus  bringing  the  case  clearly 
within  the  principles  of  relief  in  equity.     Ib. 

53.  It  seems,  that  a  lessee's  cause  of  action  against  a  lessor  for  "wrong- 
fully, and  in  violation  of  the  covenants  of  the  lease,  evicting  the  plain- 
tiff, and  refusing  to  fulfil  the  covenants  of  his  lease,"  survives  against 
the  personal  representatives  of  the  lessor.     Keene  a.  La  Farge,  1  Bosw., 
671 ;  S.  0.,  16  How.  Pr.  R,  377. 

ACTION  FOR  CHATTELS;  ACTION  FOR  LANDS;  CONVERSION;  DIVORCE; 
EJECTMENT;  ESCAPE;  LIMITATIONS,  2,  3;  MALICIOUS  PROSECUTIONS; 
MARRIED  WOMEN,  2;  PARTIES,  18. 

CERTIORARI. 

1.  A  certiorari,  to  review,  on  the  merits,  any  decision  of  the  tax  com- 
missioners, under  this  act  (act  in  relation  to  taxes  and  assessments  in 
the  city  of  New  York),  to  be  allowed  by  the  Supreme  Court,  or  any 
judge  thereof,  and  on  the  return  to  be  heard  and  decided  forthwith,  in 
preference  to  all  other  matters.     Laws  of  1859,  684,  ch.  302,  §  20. 

2.  A  certiorari  to  remove  into  the  Court  of  Sessions  of  the  county,  a 
conviction  had  before  any  Court  of  Special  Sessions,  or  police  court, 
may  be  allowed  on  application  for  the  convict,  by  any  justice  of  the 
Supreme  Court,  or  officer  authorized  to  perform  his  duties  in  vacation. 
Ib.,  795,  ch.  339,  §  2. 

3.  The  Court  of  Sessions  of  each  county  is  vested  with  the  same  powers 
therein,  in  relation  to  such  certiorari,  as  are  possessed  by  the  Supreme 
Court,  under  Revised  Statutes,  part  IV.,  ch.  II.,  tit.  3,  art.  4,  and  the 
provisions  of  that  article  are  to  be  applied  to  all  proceedings  thereon, 
or  connected  therewith,  except  that  in  such  cases  the  writ,  affidavit, 
and  return  are  to  be  filed  with  the  county  clerk,  and  the  notice  given 
to  the  district-attorney,  instead  of  to  the  attorney-general.     Ib.,  §  3. 
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The  fact  that  before  the  year  expires,  the  property  has  been  taken  from 
the  possession  of  the  mortgagor,  does  not  relieve  the  mortgagee 
from  the  necessity  of  refiling  a  copy,  if  he  wishes  to  retain  his  lien  as 
against  a  subsequent  purchaser  or  mortgagee.  Jf.  Y.  Superior  Ct., 
Gen.  T.,  1857,  Manning  a.  Monaghan,  1  Bosw.,  459. 

CITY  COURT  OF  BROOKLYN. 

1.  The  City  Court  of  Brooklyn  is  an  inferior  court,  and  of  limited  juris- 
diction.    Simmons  a.  De  Barre,  Ante,  269. 

2.  The  city  judge  of  Brooklyn  has  no  power  to  issue  a  writ  of  habeas 
corpus  running  into   another  county,  without  proof  that  there  is  in 
such  county  no  officer  authorized  to  grant  the  writ.     Dooley's  Case, 
Ante,  188. 

CLAIM  AND  DELIVERY. 

1.  The  property,  a  delivery  of  which  was  required,  consisted  of  a  cargo 
of  coal,  in  a  schooner  lying  at  a  wharf  in  an  insecure  place.     The 
sheriff  served  the  papers  on  the  defendant  in  possession,  but  left  the 
coal  there,  where  the  vessel  was  afterwards  sunk  by  a  storm. 

ffeld,  that  the  sheriff  was  liable  to  the  owner  therefor.     If.  Y.  Su- 
perior Ct.,  Gen.  T.,  1857,  Moore  a.  Westervelt,  1  Bosw.,  357. 

2.  The  plaintiff  does  not,  by  merely  receiving  the  goods  in  a  damaged 
state,  waive  his  claim  against  the  sheriff.     Ib. 

3.  An  agreement  made  by  the  plaintiff  with  third  parties,  fixing  the  ex- 
pense of  recovering  the  cargo,  does  not  afford  a  measure  of  damages 
as  against  the  sheriff.     Ib. 

4.  What  is  evidence  of  the  plaintiff's  title  in  such  an  action.    Ib. 

ACTION  FOR  CHATTELS  ;   CAUSE  OF  ACTION,  6. 

COMMISSIONERS  OF  DEEDS. 

Authority  of  .Commissioners  appointed  for  other  States  and  Territories. 
Laws  of  1859,  487,  ch.  222. 

COMPLAINT. 

1.  In  an  action  by  an  infant  appearing  by  guardian,  an  allegation  in  the 
complaint,  of  the  due  appointment  of  the  guardian,  as  the  guardian  of 
the  infant  plaintiff,  is  sufficient,  without  stating  by  whom,  what  court,  or 
judge,  or  the  order  or  particular  manner  of  his  appointment.  So  held 
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on  demurrer.     Supreme   Ct.,  I.  Dist.,  Sp.  T^  1859,  Cook  a.  Consel- 
yea,  Ms. 

2.  The  complaint  of  a  receiver  appointed  in  supplementary  proceedings 
under  section  292  of  the  Code,  did  not  allege  that  any  execution  was 
issued,  &c.,  in  the  proceedings  in  which  the  plaintiff  was  appointed ; 
and  the   relief  sought  was  to  reach  the  proceeds  of  an  income  ac- 
cruing to  the  debtor,  including  not  only  what  was  due  at  the  time 
of  the  order,  but  a  portion  of  what  should  accrue  from  year  to  year. 

Held,  that  the  complaint  should  be  dismissed.  1.  The  court  would 
not  presume  that  execution  was  issued,  and  that  the  defendant  resided 
in  the  county  where  it  was  issued ;  and  this  was  essential  to  the 
plaintiffs  authority. 

2.  The  defendant's  future  income  cannot  be  reached  in  such  an 
action.  Supreme  Ct.,  Sp.  T.,  1858,  Campbell  a.  Foster,  16  How.  Pr. 
R.,  275. 

3.  The  complaint  averred  that  the  plaintiffs  were  the  executors  of  L., 
deceased,  and  made  profert  of  the  letters  testamentary.     The  answer 
in  no  way  denied  such  executorship,  or  such  letters. 

Held,  that  for  the  purposes  of  the  action  it  must  be  taken  as  true 
that  such  letters  testamentary  were  granted,  and  were  sufficient,  and 
without  some  denial  of  the  plaintiff's  right  to  represent  the  estate,  the 
defendants  were  precluded  from  setting  up  the  objection  on  the  trial. 
Supreme  Ct.,  Gen.  T.,  1858,  Dart  a.  Farmers'  Bank  at  Bridgeport,  27 
Barb.,  337. 

4.  The  commissioners  of  the  land-office  are  empowered  by  law  to  lease 
lands  of  the  State  having  improvements.     The  complaint  claiming 
title  to  lands  under  such  lease,  did  not  allege  that  they  had  improve- 
ments, but  alleged  that  the  lease  was  duly  executed  by  the  commis- 
sioners under  the  authority  of  law  vested  in  them. 

Held,  on  demurrer,  that  it  was  to  be  presumed  that  the  officers  had 
not  exceeded  their  powers,  and  that  the  lands  had  improvements. 
The  People  and  Taylor  a.  The  Mayor  &c.  of  N.  Y.,  Ante,  7. 

5.  A  complaint  for  money  received,  which  states  that  at  a  specified  time 
the  defendants  received  as  agents  of  the  plaintiff,  from  a  specified  party, 
certain  sums  of  money,  amounting  in  the  aggregate  to  a  specified  sum, 
and  states  a  demand  and  refusal  to  pay,  is  not  obnoxious  to  motion  to 
make  more  definite  and  certain.     The  defendant,  if  he  wishes  more, 
must  seek  a  bill  of  particulars.     Sloman  a.  Schmidt,  Ante,  5. 

6.  Where  a  defendant  purchases  goods,  which  by  his  direction  are  de- 
livefed  to  a  third  person,  he  is  liable  for  the  value  thereof,  as  for  goods 
sold  and  delivered  to  him.     N.   Y.  Superior  Ct.,   Gen.   T.,  1858, 
Rogers  a.  Verona,  1  Bosw.,  417. 
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7.  The  complaint  alleged  a  sale  and  delivery  to  the  defendant,  and  the 
evidence  showed  a  sale  to  the  defendant  and  a  delivery  to  a  third 

'  person  by  the  defendant's  direction,  for  the  exclusive  use  of  the  de- 
fendant, and  that  the  defendant  ratified  the  same  by  promises  to 
pay. 

Held,  an  immaterial  variance,  the  defendant  not  appearing  to  have 
been  misled.  Ib. 

8.  The  case  of  Smith  a.  Leland  (2  Duer.,  497)  distinguished.     Ib. 

9.  A  complaint  which  alleges  that  a  sale  and  delivery  was  to  the  husband, 
instead  of  alleging  a  sale  and  delivery  to  the  wife  on  the  faith  of,  or 
for  the  benefit  of  her  separate  estate  is  not  sufficient  to  charge  such 
estate  with  the  price.     Supreme  Ct.,  Sp.  T.,  1858,  Arnold  a.  Ringold, 
16  How.  Pr.  R.,  153. 

10.  The  complaint  alleged  a  sale  to  the  defendant,  a  married  woman, 
and  that  it  was  made  on  the  credit  of  her  separate  estate. 

Held,  insufficient  on  demurrer.  The  complaint  to  hold  liable  the 
separate  estate  of  a  married  woman  must  show  a  sale  for  the  benefit 
of  such  estate,  or  a  pledge  of  it.  Supreme  Ct.t  I.  Dist.,  Sp.  T.,  1858, 
Bass  a.  Bean,  16  How.  Pr.  R.,  93. 

11.  In  an  action  on  notes  payable  j.in  merchandise,  the  complaint,  after 
describing  them  and  averring  that  the  defendants  made  them,  alleged 
that  they  were  duly  indorsed  to  the  plaintiff,  that  he  was  the  lawful 
owner  and   holder   of  them,  and  that  payment  of  them,  before  the 
commencement  of  the  suit,  was  duly  demanded,  and  that  no  part  of 
them  had  been  paid. 

Held,  sufficient  to  sustain  a  recovery.  These  allegations  having 
been  put  at  issue,  are  sufficient  to  admit  proof  of  an  absolute  sale 
and  delivery  of  the  notes  to  the  plaintiff,  and  of  a  demand  of  payment 
of  them,  and  of  a  refusal  by  the  defendants  to  pay.  [See  Prindle  a. 
Caruthers,  15  N.  Y.  R.,  425.]  N.  Y.  Superior  Ct.,  Gen.  T.,  1857, 
Brown  a.  Richardson,  1  Bosw.,  402. 

12.  Where  the  plaintiff's  pleadings  admit  that  the  work  sued  for  was 
done  under  a  special  contract,  which  fixed  the  price,  it  is  error  to 
admit  evidence  of  value  as  a  basis  of  recovery  beyond  the  contract. 
N.  Y.  Common  Pleas,  Gen.  T.,  1855,  Trimble  a.  Stilwell,  4  E.  D. 
Smith's  G.-P.  R.,  512. 

13.  The  complaint  was  general  for  services  and  materials.     The  answer 
alleged  that  there  was  a  special  contract,  and  alleged  generally  that 
the  plaintiffs  had  failed  to  fulfil  the  contract ;  and  also  set  forth  a 
number  of  instances  of  disregard  of  the  terms  of  the  contract,  and 
sought  to  recoup  damages  as  a  counter-claim.    The  reply  admitted 
the  contract  but  denied  the  breaches  specified. 
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Held,  that  the  defendant  was  not  confined  to  the  particular  defects 
stated,  but  might  prove  any  defect  under  his  general  allegation. 
[Grant  a.  Button,  14  Johns.,  377.]  If  this  clause  was  too  general 
the  defendant's  remedy  was  by  motion.  Ib. 

14.  Under  a  complaint  on  a  special  contract,  the  plaintiff  failing  in  proof 
of  the  special  contract  may  recover  on   a  quantum  meruit.     JV.  Y. 
Common  Pleas,  1855,  Morgan  a.  Mason,  4  E.  D.  Smith's  C.  P.  R., 
636. 

15.  In  such  case  evidence  of  the  existence  of  a  usage  as  to  price  having 
been  received  without  objection,  evidence  of  the  amount  of  the  cus- 
tomary compensation  is  competent.     Ib. 

16.  It  seems,  that  a  plaintiff  may  recover  commissions  on  a  larger  sum 
than  that  alleged  in  the  complaint ;  as  the  complaint  may  be  amend- 
ed.    Ib. 

17.  In  an  action  for  goods  sold  and  delivered,  and  work  done,  where  the 
only  thing  special  about  the  contract  is  the  stipulation  as  to  price,  the 
complaint  is  sufficient  if  it  alleges  generally  that  the  defendant  is 
justly  indebted  to  the  plaintiff  in  the  sum  of,  &c.,  together  with  in- 
terest, on  an  account  for,  <fcc.     The  contract  in  such  case  need  not  be 
specially  set  forth.     [Allen  a.  Patterson,  3  Seld.,   476.]     Ct.  of  Ap- 
peals, 1859,  Moffet  a.  Sackett,  4  E.  P.  Smith's  (18  N.  Y.)  R.,  522. 

18.  In  an  action  against  a  railroad  company  to  recover  upon  a  bond 
issued  by  it  under  the  power  conferred  by  the  general  railroad  act  of 
1848,  the  complaint  alleged  that  the  bond  was  issued  for  the  extension 
of  the  defendant's  road  west  of  B. 

Held,  on  demurrer  sufficient.  Miller  a.  The  New  York  and  Erie 
Railroad  Company,  Ante,  431. 

19.  Whether  if  the  bond  had  been  issued  under  the  provisions  of  the 
general  railroad  act  of  1850,  it  would  be  necessary  to  allege  that  it 
was  necessary  to  issue  it,  and  that  the  money  was  borrowed  for  the 
completion,  furnishing,  or  operating  of  the  road, —  Query  ?     Ib. 

20.  A  complaint  alleging  that  the  plaintiff  has  the  lawful  title  as  owner 
in  fee  simple  of  described  premises,  and  that  the  defendant  is  in  pos- 
session, and  is  unlawfully  withholding  possession  from  the  plaintiff,  is 
sufficient  on  demurrer.     [Ensign  a.  Sherman,  14  How.  Pr.  R.,  437  ; 
Walter  a.  Lockwood,  23  Barb.,  228.]     Supreme  Ct.,  7.  Dist.,  Sp.  T., 
1858,  Sanders  a.  Leavy,  16  Now.  Pr.  R.,  308. 

21.  In  a  complaint  in  an  action  for  lands,  it  is  sufficient  to  allege  that 
the  plaintiff  is  seized  or  possessed  of  some  certain  estate  or  interest  in 
the  premises  ;  that  he  is  entitled  to  the  possession  of  the  premises,  and 
that  the  defendant  unlawfully  withholds  from  him  the  possession.     The 
People  and  Taylor  a.  The  Mayor,  <fec.,  of  New  York.    Ante,  7. 
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22.  A  complaint  which  contained  other  causes  of  action  on  contract, 
contained   a  count  which  set  forth  substantially,  that  the  plaintiffs 
sold  and  delivered  to  the  defendant  goods  to  a  certain  amount,  on  a 
credit  of  six  months ;  that  the  defendant  was  insolvent  at  the  time  of 
said  sale,  and  purchased  said  goods  without  any  intent  to  pay  for  them, 
and  with  intent  to  defraud  the  plaintiffs  of  their  value ;  and  that  by 
reason  of  said  fraud,  the  defendant  became  liable  to  pay  for  the  goods 
immediately  upon  their  delivery.     They  therefore  (the  goods  not  hav- 
ing been  paid  for)  demand  judgment  for  the  amount  of  said  sales, 
with  interest.     The  action  was  brought  before  the  expiration  of  the 
time  of  credit. 

Held,  good  on  demurrer.  1.  The  cause  of  action  was  not  to  be 
deemed  the  tort,  but  the  contract,  and  the  allegations  of  fraud  inserted 
merely  in  avoidance  of  the  term  of  credit  which  the  contract  con- 
templated. 

2.  Fraud  was  sufficiently  set  forth  to  justify  a  rescission  of  the  con- 
tract.    [Gary  a.  Houghtaling,  1  Hill,  311  ;  Ash  a.  Putnam,  Ib.,  302  ; 
Root  a.  French,  13  Wend.,  570.] 

3.  No  specific  act  on  the  part  of  the  plaintiff,  other  than  bringing 
the    action,   was   necessary   to   manifest   their  intention   to  rescind. 
[Colville  a.  Besley,  2  Dan.,   139;    Hawkins  a.  Appleby,   2  Sandf., 
421 ;  Ash  a.  Putnam,   1  Hill,  302  ;  Des  Arts  a.  Leggett,  16  N.  Y. 
R.,  582.] 

4.  The  plaintiffs,  on  repudiating  the  contract,  might  on  such  facts 
elect  to  sue  as  on  contract  or  in  tort.     [Putnam  a.  Frise,   1  Hill,  234 
and  note;  Cummings  a.  Force,  3  Ib.,  283  and  note  ;  Berly  a.  Taylor, 
5  Ib.,  577  ;    Brownell  a.  Hayler,   5  Ib.,  282  ;   Baker  a.   Bobbins,  2 
Denio,  136  ;  Osborn  a.  Bell,  5  Ib.,  370  ;  Camp  a.  Pulver,  5  Barb.,  91  ; 
Hinds  a.  Tweddle,  7  How.  Pr.  R.,  278;  Butts  a.  Collins,  13  Wend., 
154;  see  also  Lightly  a.  Clouston,  1  Taunt.,  113  ;  Hill  a.  Jerrott,  3 
Ib.,  274  ;  Young  a.  Marshall,  8  Bing.,  43.] 

5.  The  effect  of  electing  to  sue  on  contract  is  not  necessarily  to 
adopt  the  express  contract,  but  the  plaintiffs  may  rely  on  the  implied 
contract  arising  from  the  delivery  of  the  goods.     [Willson  a.  Force,  6 
Johns.,  110 ;  Butts  a.  Collins,  11  Wend.,  154 ;  Camp  a.  Pulver,  5  Barb., 
91.]     Supreme  Ct.,  Gen.  T.,  1858,  Roth  a.  Palmer,  27  Barl.,  652. 

23.  It  seems,  that  the  better  form  of  pleading  would  be  to  allege  a  sale 
and  delivery  generally,  and  leave  the  defendant  to  set  up  the  express 
contract,  which  the  plaintiff  might  then  show  he  had  rightly  repu- 
diated.    Ib. 

24.  In  a  declaration  in  an  action  grounded  upon  the  breach  of  a  con- 
tract for  the  sale  and  delivery  of  goods  to  be  paid  for  by  the  plaintiff, 
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on  delivery,  the  first  count  averred  that  before  the  time  when  the  de- 
livery was  to  be  made,  the  defendant  gave  notice  to  the  plaintiff  that 
he  should  not  fulfil  the  contract,  and  had  sold  the  property,  and  that 
the  plaintiff,  relying  on  the  said  notice,  did  not  provide  the  funds  to 
pay  for,  nor  make  ready  to  receive  the  property,  as  he  otherwise  should 
have  done.  The  second  count  averred  in  substance,  that  for  the  pur- 
pose of  preventing  the  plaintiff  from  being  ready  to  receive  and  pay 
therefor,  the  defendant  falsely  and  fraudulently  represented  that  he 
had  sold  the  goods,  and  that  therefore  the  plaintiff  did  not  provide 
the  means,  and  was  not  prepared  to  receive  and  pay  for  the  same,  as 
he  otherwise  would  have  been. 

Held,  on  demurrer  to  each  count,  sufficient.     Supreme  Ct.,  Gen.  T., 
1858,  Clarke  a.  Oandall,  27  Barb.,  73. 

25.  The  second  count  states  a  cause  of  action  in  contract,  not  in  tort. 
The  tort  stated  is  not  a  cause  of  action,  but  the  excuse  for  non-per- 
formance on  plaintiff's  part.     Ib. 

26.  In  an  action  for  breach  of  contract,  an  averment  that  the  plaintiff 
was  prevented  from  performing,  or  being  ready  to  perform  on  his  part, 
by  the  act  of  the  defendant,  is  a  sufficient  excuse,  and  dispenses  with 
the  necessity  of  an  allegation  of  performance,  or  readiness  to  perform. 
[3  Barb.,  614,  615;  7  Ib.,  170,  171;  Fleming  a.  Gilbert,  3  Johns., 
528;  Moakley  a.  Riggs,  19  Johns.,  69;  Mayor  of  New  York  a.  But- 
ler, 7  Barb.,  337  ;  Franchot  a.  Leach,  5  Cow.,  506  ;  North  a.  Pepper, 
21  Wend.,  636 ;  Traver  a.  Halsted,  23  Wend.,  66 ;  Blood  a.  Good- 
rich, 9  Wend.,  68  ;  Newcomb  a.  Brackett,  16  Mass.,  161 ;  Yelv.,  76.] 
Supreme  Ct.,  Gen.  T.,  1858,  Clarke  a.  Crandall,  27  Barb ,  73. 

27.  A  complaint  for  breach  of  contract,  which   alleges  a  contract  in 
which  the  defendant's  covenant  is  independent  and  unconditional,  and 
the  only  covenants  on  the  plaintiff's  part  are  dependent  on  defendant's 
performance,  need  not  allege  performance  by  plaintiff.     [Pordage  a. 
Cole,  1   Saund.,  320,  a ;  Grant  a.  Johnson,  1   Seld.,  247  ;    Tomkins  a. 
Elliott,  5  Wend.,  496.]     Supreme   Ct.,  Sp.  T.,  1857,  Smith  a.  Betts, 
16  How.  Pr.  R.,  251. 

28.  In  a  complaint  on  a  cause  of  action  depending  on  a  public  statute — 
e.  g.,  in  an  action  by  the  representatives  of  one  whose  death  was 
caused  by  the  negligence  of  the  defendant — it  is  not  necessary  to  refer 
to  the  statute.     Supreme  Ct.,  III.  Dist.,  Gen.  T.,  1858,  Yertore  a. 
Wiswall,  16  How.  Pr.  R.,  8. 

29.  The  complaint  in  an  action  by  the  representatives  of  Y.  against  the 
representatives  of  W.,  after  showing  that  W.,  as  a  common  carrier  of 
passengers,  undertook,  for  a  due  consideration,  to  ferry  Y.  across  the 
river,  &c.,  in  a  skiff,  alleged  that  he  carelessly  and  negligently  upset 
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the  skiff  containing  Y.,  whereby  he  was  drowned,  and  drowned  by  the 
careless  and  negligent  acts  of  the  said  W.  and  his  servant.  It  further 
alleged  the  appointment  of  the  plaintiff,  his  widow,  as  his  admin- 
istratrix, and  that  the  pecuniary  injuries  resulting  from  the  death 
of  Y.  to  his  wife  and  next  of  kin,  were  at  least  $5000 ;  and  further 
showed  the  death  of  W.,  and  appointment  of  defendants  as  his  ex- 
ecutors. 

Held,  on  demurrer,  sufficient.     Ib. 

30.  In  an  action  against  a  public  officer  for  damages  incurred  by   his 
neglect  of  duty,  the  complaint  must  show  the  facts  out  of  which  a  duty 
arose.     [Bartlett  a.  Crozier,  17  Johns.,  457.]      Supreme   Ct.,  Gen.  T., 
1857,  Smith  a.  Wright,  27  Barb.,  621. 

31.  The  complaint  against  commissioners  of  highways  alleged  that  the 
defendants  were   such  officers;    that  it  was  their   duty   to  cause  the 
bridges  in  the  town,  over  streams  intersecting  highways,  to  be  kept  in 
repair ;  that  a  certain  bridge  was  defective,  and  they  had  notice  of  it, 
but  negligently  permitted  it  to  remain  so,  although  the  moneys  which 
they  were  entitled  to  raise   by  penalties,  commutations,  assessments, 
&c.,  were  sufficient  to  repair  it ;  and  that,  by  reason  of  their  neglect, 
the  plaintiff's  horse  was  lost  in  crossing  the  bridge. 

Held,  on  demurrer,  insufficient.  1.  The  commissioners  are  not  bound 
to  cause  to  be  repaired,  bridges,  other  than  those  over  streams,  e.  g., 
bridges  over  a  ravine  or  pond.  In  respect  to  such,  the  commissioners' 
duty  is  simply  to  give  directions  ;  and  the  complaint  did  not  show  that 
the  bridge  was  over  a  stream,  nor  if  of  the  other  class,  that  the  de- 
fendants had  neglected  to  give  directions. 

2.  An  averment  of  possession  of  necessary  funds  is  requisite  to 
charge  the  defendants.  The  allegation  that  they  neglected  in  that 
year  to  make  out  their  estimate  for  repairs  to  be  assessed,  was  not 
sufficient;  for  the  dates  stated  in  the  complaint  showed  that  funds  to 
be  raised  by  assessment  would  not  be  available  till  after  the  accident. 
[The  People  a.  the  Commissioners  of  Hudson,  7  Wend.,  477;  People 
a.  Adsit,  2  Hill,  619;  Barker  a.  Loomis,  6  Ib.,  463.]  Ib. 

32.  In  an  action  against  an  officer  for  levying  upon  goods  exempt  from 
execution,  it  is  not  necessary  to  show  in  the  complaint  that  the  goods 
were  exempt.     It  is  sufficient  for  the  plaintiff  to  allege  an   unlawful 
taking.     If  the  defendant  had  any  authority  to  take  the  plaintiff's 
property,  he  is  bound  to  set  it  up  in  the  pleadings,  and  prove  it  as 
matter  of  defence.     N.  Y.  Common  Pleas,  1855,  Stevens  a.  Somerin- 
clyke,  4  E.  D.  Smith's  C.  P.  ft.,  418. 

33.  In  an  action  against  a  defendant  for  maliciously  and  falsely  obtain- 
ing an  order  of  arrest  against  the  plaintiff,  as  defendant  in  another 
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action ;  if  the  order  of  arrest  set  forth  in  the  complaint  is  not  void,  the 
complaint  is  bad  on  demurrer,  if  it  does  not  state  that  the  order  was 
vacated,  or  judgment  was  rendered  for  the  defendant,  or  otherwise 
show  that  it  has  been  avoided  by  competent  authority.  [Reynolds  a. 
Cross,  3  Cai.  R.,  271 ;  Burt  a.  Place,  4  Wend.,  597.]  Supreme  Ct., 
Sp.  T.,  1858,  Searll  a.  McCracken,  16  How.  Pr.  R.,  262. 

34.  The  complaint  averred  that  the  defendant  was  the  proprietor  of  the 
paper,  and  that  the  libellous  matter  was  published  in  his  paper. 

Held,  a  sufficient  averment  of  a  publication  by  him.  [The  King  a. 
Gutch,  1  Mood.  &  M.,  433  ;  The  King  a.  Alman,  5  Burr.,  2,  689  ; 
'2  Starkie  on  Slander,  30.]  N.  Y.  Common  Pleas,  1855,  Hunt  a. 
Bennett,  4  E.  D.  Smith's  C.  P.  R.,  647. 

35.  It  seems,  that  the  only  change  made  by  the   Code   in   the  requisite 
allegations  in  an  action  of  defamation,  is  to  dispense  with  averments  of 
extrinsic  facts,  showing  the  applicability  of  the  slander  to  the  plaintiff 
[Code,  §  164;  5  How.,  171 ;  6  Ib.,  99]  ;  leaving  it  still  necessary,  as 
formerly,  to  aver  and  prove  any  facts  necessary  to  explain  the  meaning 
of  the  words,  and  to  allege  that  the  words  were  spoken  of  and  con- 
cerning the  plaintiff.     Dias  a.  Short,  16  How.  Pr.  R.,  322. 

36.  The  general  allegation  in  a  complaint  in  foreclosure,  that  certain  of 
the  defendants  have  or  claim  some  interest  in  a  lien  upon  the  mort- 
gaged premises,  which,  if  any,  is  subsequent  to  the  plaintiffs  mort- 
gage, is  not  bad  on  demurrer  as  stating  no  cause  of  action  against 
them.     What  those  rights  are  is  only  important  in  a  contest  as  to  the 
surplus.     Supreme  Ct.,  Gen.  T.,  1857,  Drury  a.  Clark,  16  How.  Pr. 
R.,  424. 

37.  Of  the  requisites  of  a  complaint  in  an  action  based  on  the  existence 
of  a  resulting  trust  in  favor  of  the  plaintiff.     Lounsbury  a.  Purdy,  4 
E.  P.  Smith's  (18  N.  F.)  R.,  515. 

38.  The  complainant  sought  the  equitable  interposition  of  the  court  on 
behalf  of  a  foreign  corporation  against  two  corporations,  one  of  which 
was  foreign  and  the  other  of  this  State,  and  against  individuals. 

Held,  that  the  action  could  not  be  sustained.  1.  It  was  not  al- 
leged that  the  plaintiffs,  or  the  individual  defendants,  were  residents. 

2.  It  was  alleged  that  the  cause  of  action  arose  without  the  State. 

3.  It  was  not  alleged  that  the  directors  of  the  corporation,  on  be- 
half of  which  the  action  was  brought,  had  refused  to  sue. 

4.  The  relief  sought  embraced  a  claim  for  damages  against  the  in- 
dividual defendants.     Supreme  Ct.,  Sp.  T.,  1858,  House  a.  Cooper,  16 
How.  Pr.  JR.,  292. 

39.  The  complaint,  as  a  first  cause  of  action,  stated  a  contract  and  a 
breach  thereof;  as  second  and  third  causes  of  action,  it  stated  other 
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breaches  in  the  following  form :  And  for  a  further,  &c.,  plaintiff  says 
that  on,  &c.,  the  further  sum  of,  &c.,  became  due  from  the  defendants 
to  the  plaintiff,  other  parcel  of  the  sum  of,  &c.,  in  the  said  agreement 
mentioned  ;  and  the  defendants,  notwithstanding  their  said  agreement, 
have  not  paid  the  same  or  any  part  of  it. 

Held,  on  demurrer,  sufficient.  In  one  sense  each  breach  was  a 
separate  cause  of  action,  and  if  the  pleader  chose  to  state  them  as 
such,  instead  of  assigning  all  as  one  cause  of  action,  it  was  still  un- 
necessary repetition  to  repeat  the  allegations  of  the  contract  and  of 
plaintiff's  performance  under  each  statement.  N~.  P".  Superior  Ct., 
Gen.  T.,  1857,  Rowland  a.  Phalen,  1  Bosw.,  43. 

40.  The  complaint  asked  that  a  deed  of  trust  should  be  declared  "  void, 
null,  and  of  no  effect,"  and  also  "for  such  further  or  other  relief  as 
may  be  agreeable  to  equity  and  good  conscience." 

Held,  that  although  the  deed  could  not  be  declared  to  be  void,  yet 
under  the  general  prayer  of  the  complaint  the  court  might  allow  it  to 
be  reformed,  by  inserting  in  it  a  power  of  revocation.  Supreme  Ct., 
I.  Dist.,  Sp.  T.,  1858,  Grafton  a.  Remsen,  16  How.  Pr.  R.,  32. 

41.  A  complaint  is  not  bad  on  demurrer,  as  not  stating  facts  sufficient  to 
constitute  a  cause  of  action,  if  it  actually  contain  the  elements  of  a 
cause  of  action,  however  inartificially  they  may  be  stated.     On  such 
demurrer  it  is  the  duty  of  the  court  to  analyze  the  facts  disclosed,  and 
if  the  whole  or  any  part  of  them  can  be  resolved  into  a  cause  of  ac- 
tion, the  demurrer  should  be  overruled.     The  People  and  Taylor  a. 
The  Mayor,  <fec.,  of  New  York,  Ante,  7. 

CAUSE  OF  ACTION;  PARTIES,  13;  PLEADING. 

COMPROMISES. 

1.  Pending  an  action  for  a  penalty,  the  statute  on  which  it  was  brought 
was  repealed ;  the  plaintiff  offered  to  compromise  the  action  without 
communicating  the  fact  that  the  statute  had  been  repealed. 

Held,  that  his  mere  silence  on  this  point  did  not  vitiate  the  arrange- 
ment. It  cannot  be  deemed  that  a  party  effecting  a  settlement  of  a 
suit  is  bound  to  state  a  defect  in  his  claim  or  defence.  The  fact  that 
the  party  was  willing  to  abandon  the  claim  was  sufficient  to.  apprise 
the  others  that  he  had  discovered  some  weakness  in  it.  Ct.  of  Ap- 
peals, 1859,  Shank  a.  Shoemaker,  4  E.  P.  Smith's  (18  N.  Y.)  ^.,  489. 

2.  It  seems,  that  a  compromise  of  a  suit  is  not  vitiated  by  the  fact  that  it 
was  made  on  Sunday.     Ib. 

ATTORNEY  AND  CLIENT  2. 
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CONTEMPT. 

An  officer,  from  whose  custody  a  prisoner  was  discharged  on  habeas 
corpus,  and  who  thereupon  immediately  rearrested  him,  was  held  ex- 
cused from  punishment  for  contempt,  on  showing  that  he  intended 
no  contempt,  and  acted  in  so  doing  simply  in  obedience  to  the  com- 
mands of  his  superior.  Supreme  Ct.,  Sp.  T.,  1858,  Matter  of  Fitton, 
16  How.  Pr.  JR.,  303. 

CONSTITUTIONAL  LAW. 

1.  The  provision  of  the  constitution  (Art.  7,  §  23),  which  requires  that 
every  law  imposing  a  tax  shall,  without  reference  to  any  other  law, 
state  distinctly  the  tax,  and  the  object  to  which  it  is  to  be  applied,  is 
satisfied  by  an  act  stating  a  tax,  and  directing  the  money  raised  to  be 
paid  into  the  treasury  to  the  credit  of  the  "  general  fund"  of  the  State. 
[Sun  Mutual  Insurance  Company  a.  The  City  of  New  York,  5  Sandf., 
10  ;  4  Seld.,  241.]     Supreme  Ct.,  Gen.  T.,  1857,  The  People  a.  Board 
of  Supervisors  of  Orange,  27  Jlarb.,  575. 

2.  The  fact  that  a  subsequent  section  directs  the  loan   of  a  part  of  the 
money  raised  to  the  canal  fund,  does  not  affect  the  sufficiency  of  the 
designation.     Ib. 

3.  The  provisions  of  the  act  of  1849  are  not  unconstitutional,  as  depriv- 
ing stockholders  of  trial  by  jury ;  nor  as  depriving  them  of  property 
without  due  process  of  law ;  nor  as  conflicting  with  the  provision  that 
corporations  may  sue  and  be  sued.     The  latter  provision  is  enabling, 
not  restrictive,  and  does  not  preclude  other  forms  of  proceedings.     Case 
of  the  Empire  City  Bank,  Ante,  192  ;  S.  C.,  18  Jf.  Y.  R.,  199. 

4.  What  is  "due  process  of  law"  considered.     Ib. 

5.  The  General  Banking  Law  (Laws  of  1838,  253)  exempted  the  stock- 
holders from  liability,  but  reserved  to   the  Legislature  the   right  to 
repeal  or  alter  it.     The  constitution  of  1846,  and  the  act   of  1849 
(Laws  of  1849,  340),  made  stockholders  individually  liable. 

Held,  that  the  latter  provisions  were  not  unconstitutional  within  the 
provisions  of  the  Federal  Constitution,  as  impairing  the  obligation  of 
contracts,  in  their  application  to  the  stockholders  in  a  bank  organized 
subsequently  to  1849.  Ib. 

6.  The  provision  of  the  constitution  of  this  State  imposing  individual 
liability  upon  the  stockholders,  requires  from  them,  besides  loss  of  the 
amount  of  capital  stock  paid  in,  the  contribution  in  addition  of  a  sum 
equal  to  the  amount  of  their  respective  shares  of  stock.     Ib. 

7.  An  action  commenced  in  the  county  court  or  Supreme  Court,  under 
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§§  55  and  56  of  the  Code,  upon  the  discontinuance  of  an  action  in  a 
justice's  court,  involving  the  title  to  land,  is  "an  action  originally  com- 
menced in  a  court  of  justice  of  the  peace ;"  and  the  provision  of  sec- 
tion 60  of  the  Code,  giving  jurisdiction  to  the  county  court  of  such 
actions,  is  constitutional.  [Const.,  art.  6,  §  14  ;  Brown  a.  Brown, 
2  Seld.,  106.]  Ct.  of  Appeals,  1858,  Cook  a.  Nellis,  4  E.  P.  Smith's 
(18  N.  Y.)  R.,  126. 

CONVERSION. 

1.  The  plaintiff  being  the  owner  of  goods  in  the  possession  of  defendant, 
sold  them  to  a  third  party  and  received  part  payment,  and  before  any 
delivery  to  the  purchaser,  demanded  possession  from  the  defendant. 

Held,  that  the  defendant's  refusal  to  deliver  possession  was  a  conver- 
sion. Until  the  purchaser  acquires  an  exclusive  right  of  possession, 
the  contract  of  sale  is  no  defence  to  such  an  action  by  the  vendor. 
N.  Y.  Common  Pleas,  Gen.  T.,  1855,  Minzeskeimer  a.  Heine,  4  E. 
D.  Smith's  C.  P.  R.,  05. 

2.  If  one  who  has  a  lien  on  chattels  refuses  to  deliver  them  on  tender  of 
the   amount  of  the   lien,  it  is  a  conversion.     N.  Y.  Common  Pleas, 
Gen.  T.,  1855,  La  Motte  a.  Archer,  4  E.  D.  Smith's  C.  P.  R.,  46. 

3.  An  agent  who  sues  in   his  own  name,  upon  a  demand   belonging 
to  his  principal,  and  uses  for  his  own  benefit  the  judgment  recovered 
thereon,  concealing  the  fact  from  his  principal,  is  liable  for  the  conver- 
sion in  the  amount  of  the  face  of  the  demand.     N.  Y.  Superior  Ct., 
1857,  Sharp  a.  Whipple,  1  Bosw.,  557. 

4.  Demand  not  necessary  to  constitute  a  conversion,  when  defendant  has 
wrongfully  parted  with  possession.     Ib. 

5.  In  an  action  for  conversion,  interest  is  no  more  in  the  discretion  of  the 
jury  than  the  value.     Interest  is  to  be  allowed  from  the  time  of  con- 
version, as  a  legal   right.     [Sedgvv.  on   D.,  491 ;  Dana  a.  Fiedler,  2 
Kern.,  40.]      Ct.  of  Appeals,  1859,  Andrews  a.  Durant,  4  E.  P.  Smith's 
(18  N.  Y.)  R.,  496,  502. 

CAUSE  OF  ACTION,  35,  36,  37. 

CORPORATION. 

1.  Proceedings  to  charge  the  stockholders  of  a  bank  with  the  debts  of 
the  corporation,  commence  with  the  order  of  reference  and  notice 
thereof  in  the  nature  of  process  to  the  stockholders.  The  referee's 
report  is  to  the  Supreme  Court,  at  special  term,  and  the  parties  in- 
terested have  a  right  to  appeal  to  the  general  term.  These  proceed- 
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ings  are  therefore  had  before  a  court  of  general  jurisdiction,  and  in 
such  cases  jurisdiction  is  to  be  presumed  until  the  contrary  appear. 
Empire  City  Bank,  Ante,  192  ;  8.  C.,  18  N.  T.  R.,  199. 

2.  Determinations  in  the  nature  of  judgments  obtained  in  such  proceed- 
ings against  the  stockholders  cannot  be  questioned  for  defect  of  juris- 
diction, where  the  formal  steps  to  subject  the  persons  of  the  parties  to 
the  proceedings  have  been  taken,  and  the  proceedings  are  such  that 
the  existence  of  the  jurisdictional  facts  may  be  fairly  considered  as 
implied.     Ib. 

3.  Section  28  of  the  act  of  1849  provides  that  the  apportionment  may 
be  suspended  for  certain  cause,  not  exceeding  one  year.     Section  18 
provides  that  if,  in  the  opinion  of  the  justice,  further  time  is  required, 
he  may  allow  it,  not  exceeding  ninety  days. 

Held,  that  where  the  apportionment  was  suspended  for  a  year,  and 
for  some  weeks  after  the  expiration  of  the  year,  for  the  reason  that 
there  was  no  special  term  in  the  district  in  session,  it  was  competent 
for  the  justice  at  the  first  special  term  which  was  held,  to  order  a 
delay  for  the  whole  period  of  ninety  days,  notwithstanding  the  delay 
that  had  already  occurred  in  waiting  for  a  special  term.  Ib. 

4.  It  seems,  that  even  in  special  proceedings  before  a  tribunal  of  limited 
jurisdiction,  provisions  of  law  fixing  the  time  for  intermediate  steps 
after  jurisdiction  has  been  once  acquired  are  to  be  deemed  directory, 
and  a  disregard  of  them  does  not  avoid  the  proceedings.     Ib. 

5.  In  proceedings  under  that  act,  the  referee  is  to  pass  on  and  determine 
the  amount  of  the  debts  to  be  paid,  as  well  as  the  parties  who  are  to 
pay  them.     The  receiver's  statement  is  not  conclusive.     Ib. 

6.  Where  the  receiver  reports  certain   claims   against  the  bank  as  dis- 
puted and  to  be  litigated,  the  referee  should  not  charge  them  upon 
the  stockholders ;  and  if  he  does  so,  his  report  bhould  be  referred 
back.     Ib. 

7.  Who  are  liable  as  "  stockholders"  in  such  proceedings.     Ib. 

8.  A  stockholder  who  is  also  a  creditor  cannot  offset  his  claim  against 
his  assessment  as  a  stockholder.     Ib. 

9.  An  assessment  made  by  the  receiver  of  a  mutual  insurance  company, 
under  an  order  of  the  court,  made  on  his  application  without  notice, 
is  not  conclusive  upon   the  person   assessed.     Ct.  of  Appeals,  1859, 
Bangs  a.  Duckinfield,  4  E.  P.  Smith's  (18  N.  Y.)  R.,  592. 

10.  It  is  no  objection  to  the  assessment  or  notice  that  they  do  not  state 
the  name  of  each  person  nor  the  amount  of  his  liability.     If  the  rate 
of  assessment  on  each  class  of  notes  is  stated  in  such  a  way  that  each 
stockholder  can  calculate  his  liability,  it  is  sufficient.     Each  stock- 
holder is  to  be  presumed  to  know  how  many  shares  he  owns.     But 
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where  the  notes  were  described  in  different  classes,  as  "  small  notes" 
and  "  large  notes,"  without  showing  what  those  terms  meant,  and  no 
explanation  appeared  in  the  charter, — 

Held,  that  the  notice  was  insufficient,  and  the  maker  of  a  note  was 
not  in  default  for  not  paying.  The  petition  for  the  appointment  of  the 
receiver  could  not  be  resorted  to  for  an  explanation,  for  it  is  evidence 
only  of  the  necessary  preliminary  approval  by  the  court  of  the  plain- 
tiff's proceedings.  Ib. 

11.  An  adverse  judgment  against  a  corporation  is  presumptive  evidence 
of  the  debt,  in  an  action  against  a  stockholder,  after  execution  returned. 
[Slee  a.  Bloom,  14  Johns.,  456;  20  Ib.,  669.]     N.  Y.  Superior   Ct., 
1857,  The  Central  Bank  of  Brooklyn  a.  Long,  1  Bosw.,  188. 

12.  History  of  the  law  on  this  subject  stated.     Ib. 

APPEAL,  20 ;  CONSTITUTIONAL  LAW,  3,  4,  5 ;    JURISDICTION,  8,  9  ;  RELI- 
GIOUS CORPORATION. 

COSTS. 

1.  Where  an  action  is  dismissed  on  the  ground  that  the  court  have  no 
jurisdiction, — e.  g.,  by  reason  of  the  non-residence  of  the  plaintiff, — 
but  the  question  of  jurisdiction  was  not  raised  by  the  issues  in  the  ac- 
tion, nor  presented  to  be  tried  on  affidavits,  but  settled  by  an  admission 
of  the  party,  in  open  court, — judgment  for  costs,  on  dismissing  the  com 
plaint,  cannot  be  rendered.     Harriott  a.   The  New  Jersey  Railroad 
Company,  Ante,  284. 

2.  An  appeal  to  the  general  term,  from  an  order  made  at  the  special 
term,  dismissing  an  action  in  such  case,  does  not  confer  a  new  juris- 
diction within  the  rule,  that  an  appellate  court  may  grant  costs  on  an 
appeal  from  a  judgment  of  an  inferior  court  on  the  ground  of  want  of 
jurisdiction.     Ib. 

3.  On  dismissing  an  action  for  want  of  jurisdiction  to  hear  and  determine 
it  upon  its  merits,  the  defendant  is  entitled  to  a  judgment  in  it  against 
the  plaintiff,  for  costs.     McMahon  a.  The  Mutual  Benefit  Life  Insur- 
ance Company,  Ante,  297. 

4.  It  seems,  that  if  there  were  any  question  as  to  the  powers  of  the  court 
to  render  such  a  judgment,  where  it  has  been  in  fact  entered  by  the 
clerk,  the  proper  practice  to  bring  up  the  question  would  be  by  an  ap- 
peal from  the  judgment.     Ib. 

5.  In  an  action  on  the  case  against  J.  and  W.,  J.  left  the  State  pending 
the  action ;  W.  took  charge  of  the  preparation  of  the  cause  for  trial, 
and  subpoenaed  witnesses,  and  on  the  trial  judgment  was  rendered  in 
favor  of  J.  and  against  W. 
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Held,  1.  That  J.  was  entitled  to  a  full  bill  of  costs,  although  the  same 
services  and  expenses  enured  to  the  benefit  of  W.  [Canfield  a.  Gay- 
lor,  12  Wend.,  236;  Hinman  a.  Booth,  20  Wend.,  666.] 

2.  The  defendant  making  affidavit  that  the  witnesses  subpoenaed  by 
W.  were  equally  necessary  for  J.,  their  fees  should  be  taxed  in  W.'s 
costs.  Supreme  Ct.,  Brown  a.  Bowen,  16  How.  Pr.  R.,  544. 

6.  When  two  persons  are  made  defendants,  and  sued  as  joint  makers  of 
a  promissory  note,  and  they  answer  separately,  and  one  of  them  pleads 
infancy  as  his  sole  defence,  they  thenceforth  cease  to  be  "  united  in 
interest,"  within  the  meaning  of  those  words,  as  used  in  §  306  of  the 
Code.     [Slocum  a.  Hooker,  13  Barb.,  536.]     So  far  from  being  united 
in  interest,  the  fact  that  they  severed  in  their  defence,  and  one  rested 
on  his  personal  exemption,  rendered  their  interests  diverse  and  antago- 
nistic.    N.  Y.  Superior  Ct.,  Gen.  T.,  1857,  Butler  a.  Morris,  1  Bosw., 
329. 

7.  In  such  case  the  judge  may  on  the  trial,  in  his  discretion,  allow  the 
plaintiff"  to  discontinue,  without  costs,. against  the  defendant  establishing 
such  a  personal  defence.     Ib. 

8.  The  Code  has  superseded  the  provision  of  2  Revised  Statutes,  616, 
§  20,  on  this  subject.     Ib. 

9.  In  an  action  to  dissolve  a  copartnership,  and  for  an  accounting,  the 
defendants  appeared  by  the  same  attorney,  but  put  in  separate  de- 
fences. 

Held,  that  they  were  not  entitled  to  separate  bills  of  costs.  Hall  a. 
Lindo,  Ante,  341. 

10.  In  cases  where  the  plaintiff  on  a  recovery  of  less  than  fifty  dollars 
is,  under  section  304  of  the  Code,  precluded  from  recovering  costs, 
the  defendant  is  entitled  to  costs  of  course.     Landsberger  a.  The  Mag- 
netic Telegraphic  Co.,  Ante,  35. 

11.  The  case  of  Kalt  a.  Lignot  is  an  authority  to  the  contrary,  only  in 
case  the  plaintiff's  recovery  was  reduced  to  less  than  fifty  dollars  by  a 
counter-claim  established  by  the  defendant.     Ib.,  and  see  Crane  a. 
Hoi  comb,  Ib.,  note. 

12.  In  those  sections  of  the  Code  which  relate  to  costs,  "the  prevailing 
party"  mentioned  is  he  who  has  prevailed  in  establishing  his  right  to 
costs  under  the  law.     A  plaintiff  who  sues  for  and  recovers  $30,  only, 
in  a  court  of  record,  is  not  the  prevailing  party,  and  the  defendant  in 
such  action  is  entitled  to  costs.     JV.  Y.  Superior  Ct.,  Gen.  T.,  Peet  a. 
Warth,  1  Bosw.,  653. 

13.  The  right  to  costs  includes  a  right  to  disbursements.     Ib. 

14.  Where  it  appears  that  the  M.  and  F.  Bank,  although  plaintiffs  in  one 
of  the  judgments  upon  which  supplementary  proceedings  were  insti- 
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tuted,  which  resulted  in  the  appointment  of  the  plaintiff  as  receiver, 
were  never  in  fact  concerned  in  such  supplementary  proceedings,  nor 
•instrumental  in  obtaining  the  appointment  of  the  receiver,  nor  in  any 
way  connected  with,  or  authorizing  or  directing  the  commencing  or 
prosecution  of  a  suit  brought  by  him. 

Held,  that  the  bank  could  not  be  charged  with  the  costs  of  the 
action.  1.  The  bank  was  not  the  real  party  in  interest  in  such  action, 
although  if  any  thing  had  been  collected,  it  must  have  inured  to  their 
benefit.  2.  They  were  not  the  party  represented  by  the  receiver, 
within  the  meaning  of  section  31 7  of  the  Code.  It  is  only  as  against 
the  debtor  that  the  receiver  or  an  assignee  is  entitled  to  represent  the 
creditors,  and  the  creditors  are  not  liable  for  costs  of  his  action  with- 
out some  special  authority  or  interference  on  their  part,  in  respect  to 
his  bringing  the  action.  Supreme  Ct.,  III.  Dint.,  Gen.  T.,  1858, 
Mcllarg  a.  Donelly,  27  Barb.,  100. 

15.  The  provisions  of  2  Revised  Statutes,  90,  §  41,  exempting  executors 
and  administrators  from  costs,  contemplates  actions  commenced  against 
such  parties ;  and  do  not  apply  to  an  action  commenced  against  the 
decedent,  in  his  lifetime,  and  continued  by  an  order  of  the  court,  un- 
der section  121   of  the  Code,  against  the  representatives.     In  such 
case,  under  section  317  of  the  Code,  the  adverse  party  may,  on  pre- 
vailing, recover  costs  of  the  action  from  the  representatives.     Supreme 
Ct.,  Gen.  T.,  1858,  Lemen  a.  Wood,  16  How.  Pr.  R.,  285. 

16.  To  entitle  the  plaintiff  to  charge  the  executor  or  administrator  with 
the  costs  of  an  action,  he  must  establish  to  the  satisfaction  of  the  court, 
1.  That  the  demand  was  unreasonaby  neglected,  or  2.  That  it  was  un- 
reasonably resisted,  or  3.  That  the  defendant  refused  to  refer  the  mat- 
ter in  controversy  to  three  disinterested  persons  (pursuant  to  the  pro- 
visions of  2  Rev.  Stats.,  30,  §  36).     It  is  a  complete   answer  to  any 
suggestion  of  unreasonable   neglect  to  say  that  the  demand  was  ex- 
hibited to  the  executor  thirty-four  days  from  the  time  of  issuing  the 
letters,  and  was  prosecuted  fifteen  days  after  its  presentation.     Supreme 
Ct.,  Sp.  T.,  1858,  Buckhout  a.  Hunt,  16  How.  Pr.  R.,  407. 

17.  The  fact  that  the  claim  was  prosecuted  with  unreasonable  haste,  jus- 
tifies the  executor  in  resisting  it.     Ib. 

18.  If  on  the  trial  the  executor  materially  reduced  its  amount,  his  re- 
sistance of  the  claim  is  not  to  be  deemed  unreasonable.     [Roberts  a. 
Ditmars,   7   AVend.,   522;    Carhart  a.  Blaisdell,   18  Ib.,   531;    Corn- 
stock  a.  Olmstead,  6  How.  Pr.  R.,  79 ;  Bullock  a.  Bogardus,  1  Den., 
276.]     Ib. 

19.  An  unqualified  rejection  of  the  claim  is  not  a  refusal  to  refer.     [Swift 
a.  Blair,  12  Wend.,  278;  Hawley  «.  Skillman,  22  Wend.,  571 ;  Ste- 
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phens  a.  Clark,  12  How.  Pr.  R.,  282 ;  Proude  a.  Whiton,  15  How.  Pr. 
R.,  304,  and  disapproving  of  Fort  a.  Gooding,  9  Barb.,  388.]  It  must 
appear  affirmatively  that  the  plaintiff  made  a  proposition  or  offer  to 
the  defendant  to  refer  the  subject  in  controversy  to  three  disinterested 
persons,  to  be  approved  by  the  surrogate,  and  that  such  proposition  or 
offer  was  refused.  Ib. 

20.  The  fact  that  the  executor,  being  sued,  stipulated,  on  the  account  be- 
ing referred,  that  the  referees  should  receive  fees  at  a  certain  rate, 
does  not  affect  his  liability.     Ib. 

21.  On  an  appeal  to  the  Supreme  Court,  from  the  decree  of  the  surro- 
gate, establishing  a  will  and  admitting  the  same  to  probate,  the  court 
reversed  the   decree  and  awarded   an  issue   to  the  Circuit  Court  to 
try  the  question  of  the  validity  and  due  execution  of  the  will.     The 
written  opinion  of  the  court  contained  the  direction  that  costs  be  al- 
lowed to  the  appellant,  to  be  paid  out  of  the  estate  in  the  event  that 
he  ultimately  succeeded.     The  order,  which  was  entered  in  the  absence 
and  without  the  knowledge  of  the  respondent,  directed  the  recovery 
of  costs  by  the  appellant,  out  of  the  estate  of  the  deceased  absolutely. 
Afterwards  the  issue  awarded  was  duly  tried  at  the  Circuit  Court, 
when  the  jury  found  against  the  appellant  and  in  favor  of  the  due  ex- 
ecution and  validity  of  the  will. 

Held,  that  the  appellant's  motion  for  leave  to  issue  execution  for  the 
costs  should  be  denied,  and  the  respondent's  motion  to  modify  the  or- 
der to  conform  to  the  direction  of  the  opinion  be  granted.  The  au- 
thority to  award  costs  on  these  appeals  is  purely  statutory,  and  the 
statute  does  not  authorize  costs  in  such  a  case.  [2  Rev.  Stats.,  4th  ed., 
252,  §  71-75  ;  2  Ib.,  816,  §§  19,  20.]  Supreme  Ct.,  Gen.  T.,  1858, 
Van  Pelt  a.  Van  Pelt,  16  How.  Pr.  R.,  299. 

22.  No  costs  recoverable  on  judgment  against  any  municipal  corporation, 
unless  the  claim  on  which  the  judgment  is  founded  was  presented  to 
the  chief  fiscal  officer  for  payment  before  action  brought.     Passed  and 
took  effect,  April  12,  1859.     Laws  of  1859,  570,  ch.  262,  §§  2,  3. 

23.  The  provisions  of  the  Revised  Statutes  (2  Rev.  Stats.,  612,  pt.  3,  ch. 
10,  tit.  1),  giving  double  costs  in  actions  against  public  officers  in  cer- 
tain cases,  are  not  repealed  by  the  Code.     It  is  only  the  provisions  of 
the  Revised  Statutes,,  establishing  or  regulating  the  costs  or  fees  of  at- 
torneys, solicitors,  and  counsel,  that  are  expressly  repealed  by  the  Code, 
and  those  provisions  are  mostly  at  least,  if  not  all  of  them,  in  title  3 
of  chapter  10.     The  Code  does  not  profess  to  abrogate  the  other  pro- 
visions of  that  chapter,  and  therefore  does  not  do  so,  except  so  far  as 
it  may  be  inconsistent  with  them.     The  fact  that  the  Code  makes  af- 
firmative provision  for  costs  in  cases  generally,  is  not  inconsistent  with 
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these  provisions,  and  there  is  the  same  reason  now  for  double  costs  in. 
these  cases,  for  the  protection  of  public  officers,  that  there  formerly 
was.  Ct.  of  Appeals,  1858,  Bartle  a.  Gilman,  4  E.  P.  Smith's  (18 
N.  T.)  R.,  260 ;  S.  C.,  17  How.  Pr.  E.,  1. 

24.  On  appeal  to  the  county  court  from  a  justice's  court,  the  cause  was 
transferred  to  the  Supreme  Court  by  reason  of  the  disqualification  of  the 
county  judge,  and  the  judgment  was  by  the  Supreme  Court  reversed. 

Held,  that  the  appellant's  costs  were  $15,  and  disbursements.  [Code, 
§  371.]  There  was  no  appeal  to  the  Supreme  Court,  and  he  was  not 
entitled  to  costs  as  of  such  an  appeal.  Supreme  Ct.,  S}).  T.,  1857, 
O'Callao-han  a.  Carroll,  16  How.  Pr.  R.,  327. 

O  '  ' 

25.  Under  an  order  of  the  Court  of  Appeals,  dismissing  "  with  costs"  an 
appeal  from  an  order  made  in  the  Supreme  Court,  the  prevailing  party 
is  entitled  to  twenty-five  dollars  costs,  and  his  disbursements.     Peter- 
son a.  Dickel,  Ante,  259. 

26.  Where   a  party's  proceedings  which   another  moves  to  vacate  are 
sustained  by  allowing  him  to  amend,  he  should  not  be  allowed  costs  of 
motion.     Supreme  Ct.,  IV.  Dist.,  Sp.  T.,  1857,  Jones  a.  The  United 
States  Company,  16  How.  Pr.  E.,  129. 

27.  A  defendant  who  had  rendered  himself  liable  to  arrest,  though  with- 
out having  acted  in  bad  faith,  was  not  charged  with  costs  on  a  denial 
of  his  motion  to  be  discharged  from  arrest.     Supreme  Ct.,   S}>.  T., 
1858,  Schadle  a.  Chase,  16  How.  Pr.  JR.,  413. 

28.  When  a  new  trial  is  granted  as  being  against  the  evidence,  the  new 
trial  can  only  be  ordered  on  payment  of  costs.     Supreme  Ct.,  Gen.  T., 
1858,  Ward  a.  Woodburn,  27  Barb.,  346. 

29.  Five  per  cent,  damages  for  delay  on  appeal  allowed  under  special 
circumstances,  by  the  Court  of  Appeals.     Day  a.  Roth,  4  E.  P.  Smith's 
(18  N.  Y.)£.,U8. 

30.  That  an  allowance  is  to  be  ordered  by  the  court  or  judge,  but  this 
may  be  clone  upon  the   certificate   of  the  referee.     Main  a.  Pope,  16 
How.  Pr.  R.,  271. 

31.  Under  section  308  of  the  Code — providing  for  an  allowance  in  "  an 
action   for  an   adjudication  upon  a  will   or  other  instrument  in  writ- 
ing"— the  plaintiff  is  not  entitled  to  one  in  an  action  to  restrain  the 
defendant  from  violating  a  written  agreement — e.  g.,  a  contract  for  the 
exclusive   sale   of  manufactured   articles,  although   the   chief  contest 
between  the  parties  is  as  to  the  validity  and  construction  of  the  agree- 
ment.    N.  Y.  Superior  Ct.,  Gen.  T.,  1857,  Gray  a.  Robjohn,  1  JSosio., 
618. 

32.  The  relief  sought,  not  the  nature  of  the  evidence,  is  the  test  of  the 
object  of  the  action.     Ib. 
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33.  It  seems,  that  the  amendment  of  1857  did  not  change  the  substan- 
tial effect  of  this  section,  and  that  it  is  only  actions  by  a  trustee  in 
which  the  primary  object  is  the  ascertaining  the  construction  of  his 
trust,  &c.,  actions  to  declare  void,  &c.,  written  instruments,  that  are 
within  the  rule.     Ib. 

34.  In  foreclosure  actions,  the  allowance  of  $2  to  the  plaintiff  for  each 
additional  defendant  is  limited  to  ten  such  defendants,  and  in  other 
cases  to  five.     Code,  §  307,  subdiv.  1,  as  amended,  1859,  Voorhies1  6th 
ed.,  432. 

35.  Actions  mentioned  in  section  308  excepted  from  those  in  which  a 
further  allowance,  not  exceeding  five  per  cent.,  may  be  made.     Code 
§  309,  as  amended  in  1859,    Voorhies1  Qth  ed.,  440. 

36.  Costs,  on  mandamus,  are  regulated  not  by  the  Code,  but  by  the  old 
fee  bill.     People  on  rel.  Weeks  a.  Ewen,  Ante,  359,  note. 

37.  Plaintiff's  witnesses  came  from  without  the  State  to  attend  a  trial  at 
a  circuit  to  commence  on  the  20th  of  October,  but  before  they  arrived 
notice  was  given  that  the  circuit  would  be  adjourned  to  the  10th  of 
November. 

Held,  that  the  plaintiff  was  entitled  to  allowance  for  constructive 
attendance  on  the  20th  of  October.  Supreme  Ct.,  Sp.  T.,  1857, 
Moulton  a.  Townsend,  16  How.  Pr.  R.,  306. 

38.  The  same  witnesses  being  in  attendance  on  the  10th  of  November, 
the  cause  was  set  down  for  the  17th.     Being  then  in  attendance  again, 
the  court  was  engaged  for  three  days  in  the  trial  of  another  cause, 
when  it  adjourned  to  the  24th,  on   which  day  this  cause  was  tried. 
During  this  adjournment  the  witnesses  returned  from  the  place  where 
the  court  was  held  to  a  town  within  the  State,  where  they  were 
sojourning. 

Held,  that  the  plaintiff  was  entitled  to  allowance  for  attendance  on 
all  the  days  during  which  the  court  had  been  in  session.  Ib. 

39.  Witnesses  residing  within  the  State,  were  allowed  travelling  fees  for 
coming  and  going  three  times  from  their  home  to  the  circuit,  and  to 
per  diem  allowance  for  the  10th  of  October,  and  the  17th,  18th,  19th, 
and  24th  of  November.     Ib. 

40.  In  an  action   which,  according  to  the  practice  of  the  court,  should 
be   referred,  the   attorney  for  defendants  wrote  to  the  plaintiff's  at- 
torney, on  the  9th  of  September,  about  a  fortnight  before  the  circuit, 
proposing  to  refer,  to  which  he  received  no  answer;  afterwards,  before 
serving  the  notice  of  motion,  he  saw  the  plaintiff's  attorney,  and  stated 
to  him  that  the  issues  were  such,  that  the  court  would  probably  order 
a  reference,  and  again  proposed  to  refer.     The  attorney  did  not  posi- 
tively decline,  but  postponed  agreeing  thereto,  and  defendant  finally 
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COUNTER-CLAIM. 


served  his  notice  of  motion  on  the  19th  of  September,  three  days  be- 
fore the  circuit. 

Held,  that  the  plaintiff  was  not  entitled  to  tax  witness'  fees  for 
witness  subpoanaed  for  the  circuit.  Supreme  Ct.,  IV.  Dist.,  Sp.  T., 
1857,  Pike  a.  Nash,  16  How.  Pr.  JR.,  53. 

41.  A  witness  who  is  subpoanaed  when  temporarily  at  a  place  nearer  the 
place  of  trial  than  his  home,  and  from  which  he  was  about  to  return 
home,  is  properly  allowed  travelling  fees  as  from  his  residence :  and  if 
the  party  has  paid  such  fees  in  good  faith,  he  is  entitled  to  tax  them 
on  prevailing  in  the  action.     Ib. 

42.  Prices  for  publishing  legal   advertisements   to   be   not  more  than 
seventy -five  cents  per  folio  for  the  first  insertion,  and  thirty  cents  for 
each  subsequent  insertion,  except  in  cases  of  proceedings  in  Surrogates' 
Courts,  and  notices  relating  to  estates  of  deceased  persons.     Laws  of 
1859,  551,  ch.  252. 

43.  A  party  examined  in  his  own  behalf  is  entitled,  on  prevailing  in  the 
action,  to  tax  witness  fees  for  his  attendance,  upon  proof  of  the  mate- 
riality and  necessity  of  his  attendance  as  a  witness.     Logan  a.  Brooks, 
Ante,  127. 

44.  The  referee's  certificate  that  the  title  to  lands  came  in  question,  and 
was  decided  by  him  for  the  defendants,  is  of  no  avail  on  the  question 
of  costs,  where  the  court  can  see  from  the  pleadings  that  it  did  not 
come  in  question — e.  g.,  in  an  action  for  trespass  on  the  close  of  the 
plaintiff,  where  the  answer  was  a  denial.    Supreme  Ct.,  Gen.  T.,  1858, 
Squires  a.  Seward,  16  How.  Pr.  R.,  478. 

AMENDMENT,  4  ;  DEFAULT,  3  ;  JUDGMENT,  8  ;  JUDICIAL  SALE,  2. 

COUNTER-CLAIM. 

1.  In  a  suit  against  two,  as  partners,  a  several  claim,  in  favor  of  one  de- 
fendant only,  cannot  be  enforced  as  a  counter-claim.     'N.  Y.  Superior 
Ct.,  Gen.  T.,  1857,  Hurlbut  a.  Post,  1  Bosw.,  28. 

2.  It  seems,  that  in  an  action  on  contract  for  unliquidated  damages  the 
defendant,  under  §  150  of  the  Code,  may  set  up  as  a  counter-claim 
damages  arising  on   contract,  though  not  out  of  the  same  cause  of 
action.     N.   Y.   Common  Pleas,   Gen.  T.,   1855,  Lignot  a.  Piedding, 
4  E.  D.  Smith's  C.  P.  R.,  285. 

3.  In  an  action  by  the  owner  of  the  equity  of  redemption  to  restrain  the 
mortgagee's  foreclosure  and  redeem  the  premises,  the  defendant  can- 
not set  up  as  a  counter-claim  an  agreement  between  the  parties  by 
which  the  plaintiff  had  agreed  to  sell  the  premises  to  the  defendant 
on  certain  conditions,  and  demand,  as  affirmative  relief,  specific  per- 
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COUNTY  COURT. 


formance  thereof.  Neither  such  contract,  nor  the  cause  of  action 
upon  it,  arises  in  any  respect  out  of  the  mortgage,  or  out  of  the  pro- 
ceedings of  the  defendant  to  foreclose  it.  It  is  a  distinct  transaction, 
and  neither  of  the  two  causes  of  action  has  any  dependence  upon,  or 
arises  out  of  the  other.  The  Code,  in  allowing  counter-claims  in 
actions  of  this  character  has  adopted  substantially  the  rule  in  regard  to 
filing  cross-bills  in  chancery.  The  cross-bill  could  only  relate  to  matter 
touching  the  matters  in  the  original  bill.  [2  Barb.  Ch.  Pr.,  127.]  It 
could  not  embrace  new  and  distinct  matter  not  embraced  in  the 
original  bill ;  and  if  it  did,  no  decree  could  be  founded  upon  such  new 
matter.  [Gallatiu  a.  Erwin,  Hopkins,  48 ;  S.  C.,  8  Cowen,  367.] 
Supreme  Ct.,  Gen.  T.,  1858,  Burns  a.  Nevins,  27  Barb.,  493. 
4.  It  seems,  that  the  fact  that  the  defendant  had  commenced  the  fore- 
closure of  the  mortgage  is  an  election  of  that  remedy,  and  a  waiver 
of  the  right  to  enforce  the  contract  of  sale.  76. 

ANSWER,  7 ;  DEFENCES,  13,  14,  15,  16. 

COUNTY  COURT. 

1.  The  County  Court  has  no  jurisdiction  of  an  application  by  the  over- 
seers of  the  poor  for  proceedings  respecting  habitual  drunkards,  where 
the  property  of  the  drunkard  exceeds  $250.     Supreme  Ct.,  Gen.  T., 
1858,  matter  of  Smith,  16  How.  Pr.  R.,  567. 

2.  Section  30  of  the  Code  confers  on  the  County  Court  only  the  especial 
jurisdiction,  vested  in  the  chancellor  by  2  Revised  Laws,  218,  §  71, 
to  direct  the  sale  and  the  application,  by  the  corporation  itself,  of  the 
proceeds  of  a  sale  of  real  estate.     Ct.  of  Appeals,  1858,  Wheaton  a. 
Gates,  4  E.  P.  Smith's  (18  N.  Y.)  R.,  395. 

3.  The  County  Court  has  no  power  to  appoint  a  receiver  to  dispose  of  the 
proceeds  of  a  sale.     Ib. 

COUNTY  TREASURER. 

County  treasurers  required  to  file  reports  of  moneys  and  securities  in 
their  hands  belonging  to  infants,  and  the  district- attorney  to  prosecute 
for  any  neglect.  Laws  of  1859,  912,  ck.  386. 

COURT. 

1.  When  the  judgment  of  a  local  court  in  a  transitory  action  is  offered 
as  evidence  that  a  particular  fact  has  been  judicially  determined,  the 
record  of  the  judgment  is  no  evidence  of  that  fact,  unless  it  affirmatively 
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appears  by  the  record  itself  that  all  the  facts  necessary  to  give  the 
court  jurisdiction,  both  of  the  subject-matter  of  the  suit  and  of  the 
parties  to  it,  existed,  if  the  court,  by  the  law  creating  it  has  no  juris- 
diction of  that  particular  action,  nor  of  any  transitory  action,  unless 
all  the  defendants  resided,  or  were  personally  served  within  the  city 
within  which  such  court  is  required  by  law  to  be  held.  Simmons  a. 
De  Barre,  Ante,  269. 

2.  Such  a  court  is  not  only  a  court  of  limited  jurisdiction,  but  an  inferior 
court,  within  the  common-law  meaning  of  that  term.     Ib. 

3.  The  judgment  of  such  a  court,  to  be  in  itself  evidence  in  another 
court  of  a  valid  judicial  determination  of  any  fact  which  it  purports 
to  decide,  must  show  on  its  face  that  the  defendant  resided,  or  was 
personally  served  with  summons  within  that  city.     Ib. 

4.  Appeals  from  judgments  of  justices  of  the  peace,  which  the  county 
judge   is  incapable  of  deciding  by  reason  of  his  relationship  to  the 
parties,  or  for  other  causes,  must '  be  heard  in  the  first  instauce  at  a 
special  term  of  the  Supreme  Court,  instead  of  the  general  term.     Su- 
preme Ct.,  Sp.  T.,  1858,  Davis  a.  Stone,  16  How.  Pr.  E.,  538;  Gen. 

T.,  1858,  Crandall  a.  Rogers,  Ib.,  540. 

5.  The  appeal  in  such  case  must  be  heard  in  the  county  in  which  the 
County  Court  is.     The  Code   requires  it  be  heard  on  the   original 
papers ;  these  are  on  file  with  the  county  clerk,  and  he  should  not 
permit  them  to  be  removed  except  when  required  by  the  court  to  pro- 
duce them  at  the  court-house  within  his  county.     Supreme  Ct.,  Sp. 
T.,  1858,  Wills  a.  Peck,  16  How.  Pr.  £.,  541. 

6.  In  the  first  district  any  motion  except  for  a  new  trial — e.  g.,  a  motion 
for  an  allowance  may  be  made  at  chambers.     Supreme  Ct.,  Sp.  T., 
1858,  Main  a.  Pope,  16  How.  Pr.  R.,  271. 

7.  It  seems,  that  an  order  made  at  chambers  in  the  first  district  may  be 
deemed  as  made  at  special  term.     Ib. 

JURISDICTION;  MOTIONS  AND  ORDERS,  20,  21. 

COURT  OF  APPEALS. 

1.  The  Court  of  Appeals  can  only  correct  errors  of  law,  and  cannot  pro- 
ceed upon  their  convictions  that  the  evidence  on  which  a  recovery  is 
based,  was  untrue.  Although  evidence  on  a  point  necessary  to  the 
sustaining  the  recovery  was  delivered  under  circumstances  of  great 
suspicion,  such  as  that  the  court  below  should  have  ordered  a  new 
trial,  yet  the  Court  of  Appeals  will  not  on  that  ground  reverse  the 
judgment  on  appeal.  Ct.  of  Appeals,  1858,  Dain  a.  Wyckoff,  4  E.  P. 
Smith's  (18  N.  Y.)  R.,  45. 
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2.  The  Court  of  Appeals  proceed  according  to  the  facts  found  by  the 
court  or  referee,  and  will  not  regard  the  objection  that  the  evidence 
does  not  support  the  finding.     The  appeal  to  it  is  upon  the  law  only, 
and  it  determines  the  law  only  after  all  matters  of  fact  are  determined 
and  embraced  in  a  proper  statement  or  finding.     Ct.  of  Appeals,  1859, 
Cady  a.  Allen,  4  E.  P.  Smith's  (18  N.  Y.)  R.,  573. 

3.  The  referee's  report  found  that  the  defendants  executed  an  agreement 
and  set  it  forth.     The  agreement  recited   a  consideration  ;   but  the 
referee  did  not  state  that  there  was  a  consideration,  otherwise  than  by 
embodying  the  words  of  the  agreement  in  his  report. 

Held,  a  sufficient  finding  of  a  consideration  to  support  the  judgment 
of  the  Supreme  Court.  It  was  competent  for  that  court  to  have  ex- 
amined the  evidence,  and  find  the  facts  differently,  and  reverse  the 
judgment  for  that  cause ;  but  they  not  having  done  so,  the  finding  is 
conclusive  as  to  the  fact  in  the  Court  of  Appeals.  Ib. 

4.  It  seems,  that  the  Court  of  Appeals  may  look  into  the  testimony  in 
the  case,  for  the  purpose  of  giving,  to  a  finding  of  fact,  a  construction 
which  will  support  the  judgment.     Spencer  a.  Ballou,  4  E.  P,  Smith's 
(18  N.  Y.}  R.,  327. 

5.  Judgments  of  the  Supreme  Court  of  a  recent  date,  regarded  as  fur- 
nishing no  precedent  for  the  judgment  of   the  Court  of  Appeals. 
Doolittle  a.  Supervisors  of  Broome  County,  4  E.  P.  Smith's  (18  N.  Y.) 
JR.,  155. 

6.  The  judges  may  appoint  a  term  in  each  year  to  be  held  in  the  city  of 
New  York.     Code,  §  13,  as  amended  in  1859. 

COURT  OF  SESSIONS. 

1.  The  Court  of  Sessions  of  any  county  may  continue  its  sittings  as  long 
as  is  necessary  for  its  business,  and  may  in  its  discretion  exercise  all 
powers  in  regard  to  adjournments,  as  are  now  exercised  by  the  Court 
of  Oyer  and  Terminer  of  such  county  in  respect  to  its  own  adjourn- 
ments.    Laws  of  1859,  465,  ch,  208. 

2.  All  but  the  first  two  sections  of  the  act  of  1857 — as  to  powers  and 
duties  of  courts  of  special  sessions,  &c. — repealed.     Laws  of  1859, 
794,  ch.  339,  §  1. 

3.  Courts  of  sessions  vested  with  power  to  grant  new  trials  on  merits,  or 
for  irregularity  or  for  newly  discovered  evidence.     Ib.,  §  4. 

4.  Proceedings  in  the  Court  of  Special  Sessions  in  the  city  of  New  York, 
and  powers  of  that  court,  and  of  police  justices  in  New  York.     Laws 
0/1859,  1129,  ch.  491. 

CERTIORAKI.  2,  5. 
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CRIMINAL  LAW. 

1.  Public  excitement  among  the  inhabitants  of  a  city  on  the  subject  of 
running  locomotives  through  the  streets,  held  sufficient  ground  for  re- 
moving the  place  of  trial  of  an  indictment  against  the  company  for  so 
doing,   to  another  county,  and  one  which   was  not  affected  by  the 
traffic  of  the  road.     Supreme  C7.,   Gen.  T.,  1858,  The  People  a.  The 
Long  Island  Railroad  Company,  16  How.  Pr.  R.,  106. 

2.  It  is  not  necessary  that  a  trial  first  be  had  in  the  original  county,  to 
authorize  the  application   for   a  change  of  place.     [People  a.  Webb, 
1    Hill,    179,    disapproving     of    Messenger    a.   Holmes,    12    Wend., 
203.]     Ib. 

3.  Proceedings  to  prevent  and  punish  prize  fighting.    Laws  of  1859,  63, 
ch.  37. 

4.  On  a  trial  for  murder  it  was  proved,  and  not  contradicted  nor  ques- 
tioned, that  the  deceased  was  drowned  by  being  rendered  insensible  in 
the  water  by  a  blow  upon  the  head.     Before  the  defence  was  gone 
into,  one  of  the  jurors  took  up  and  examined  a  piece   of  the  skull 
of  the  deceased,  which  was  on  the  district-attorney's  table.     After  con- 
viction, counsel  for  the  prisoner,  on  their  own   affidavit  of  this  fact, 
moved  for  a  new  trial. 

Held,  no  ground  for  a  new  trial.  1.  The  juror's  examination  could 
not  have  influenced  his  mind  upon  such  a  state  of  evidence. 

2.  The  counsel  knew  of  it  before  entering  on  the  defence,  and  there- 
fore had  full  opportunity  to  offer  testimony  and  argument  on  the  point. 
The  People  a.  Wilson,  Ante,  139. 

5.  Affidavits  of  counsel  and  others,  as  to  information  derived  from  jurors 
respecting  misbehavior  of  the  jury,  are  not  admissible  to  impeach  the 
verdict.     Ib. 

6.  The  affidavits  of  jurors,  that  the  constable,  at  the  request  of  a  juror, 
handed  to  that  juror  a  paper  showing  the  punishments  for  the  different 
degrees  of  the  crime,  are  not  admissible  to  impeach  the  verdict.     They 
go  to  show  an  act  on  the  part  of  their  own  body ;  and  are,  therefore, 
within  the  rule  excluding  jurors'  affidavits.     Ib. 

7.  A  new  trial  was  moved  for  on  the  ground  that  the  constable,  at  the 
request  of  a  juror,  handed  them  a  paper  showing  the  different  degrees 
of  punishments  of  the  crime. 

Held,  that  they  having  afterwards  been  explicitly  instructed  by  the 
court  on  the  question  of  degree,  their  attempt  to  take  into  considera- 
tion the  punishment,  could  not  be  deemed  to  prejudice  the  defendant. 
It  could  only  have  been  an  attempt  in  his  favor;  and  their  verdict 
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against  him  could  not  have  been  influenced  by  it ;  and  a  new  trial  must 
be  denied.     Ib. 

8.  On  the  trial  of  an  indictment  for  murder,  after  the  jury  had  retired, 
one  of  their  number  took  the  opinion  of  the  constable  as  to  whether 
they  could  bring  in  a  verdict  of  manslaughter,  and  they  also  sent  for 
and  examined  the  statutes.     They  subsequently  asked  the  instructions 
of  the  court,  and  under  those  instructions  brought  in  a  verdict  of  guilty 
of  murder. 

Held,  that  the  verdict  could  not  be  deemed  to  be  affected  by  the 
misbehavior  of  the  jury.     The  People  a.  Hartung,  Ante,  132. 

9.  A  new  trial  should  not  be  ordered  because  of  misbehavior  of  the  jury, 
where  it  appears  beyond  all  reasonable  doubt  that  no  injury  to  the  de- 
fendant has  resulted  from  it.     Ib. 

10.  Affidavits  of  counsel  and  others,  on  information  respecting  misbe- 
havior of  the  jury  while  considering  their  verdict,  are  not  admissible 
to  impeach  the  verdict.     Ib. 

11.  That  the  constable  sworn  to  attend  the  jury  was  present   at  their 
deliberations,  is  not  ground  of  new  trial.     Ib. 

12.  The  jury,  after  deliberating  forty-eight  hours,  declared  that  they  were 
unable  to  agree,  but  under  the  instructions  of  the  court  in  a  few  mo- 
ments afterwards  rendered  a  verdict  of  guilty. 

Held,  under  the  circumstances  not  ground  to  impeach  the  verdict.  Ib. 

DEFAULT. 

1.  It  is  the  practice  of  the  New  York  Superior  Court,  where  a  default  is 
taken  on  the  first  day  of  the  term,  to  open  it,  and  permit  the  case  to 
be  argued  upon  just  terms,  if  application  is  made  without  delay,  at 
the  same  term, — unless  some  bad  faith  appears,  or  there  is  reason  to 
believe  that  the  appeal  is  frivolous  or  the  purpose  is  delay.     Bradford 
a.  The  Greenwich  Insurance  Company,  Ante,  261. 

2.  Although  where  the  questions  involved  have  been  plainly  and  dis- 
tinctly passed  upon  by  the  Court  of  Appeals  in  other  cases,  the  de- 
fault should  not  be  opened  ;  yet  if  the  question  in  the  case  at  bar 
may  be  distinguished  from  the  precise  questions  actually  decided  by 
that  court  in  previous  cases,  notwithstanding  the  fact  that  just  infer- 
ences from  such  decisions  must  satisfy  the  court  below  that  they  ought 
to  hold  against  the  moving  party,  his  default  should  be  opened  on 
terms,  that  he  may  be  able  to  raise  before  the  Court  of  Appeals,  the 
precise  question  in  his  case.     Ib. 

3.  Under  such  circumstances,  a  motion  to  open  a  default  taken  at  the 
April  general  terra  was  allowed  on  payment  of  costs  of  April  term, 
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ten  dollars  costs  of  motion,  and  on  stipulation  that  the  cause  be 
placed  on  the  calendar  of  the  May  general  term,  and  argued  without 
further  notice.  Ib. 

DEFENCES. 

1.  The  fact  that  the  defendant  has  taken  and  perfected  an  appeal  to  the 
Court  of  Appeals  from  the  judgment  of  affirmance,  is  no  defence  to  an 
action  by  the  respondent  upon  the  undertaking  given  on  the  first  ap- 
peal.    Heebner  a.  Townsend,  Ante,  234. 

2.  A  debtor  cannot  resist  the  claim  made  upon  him  by  the  assignee  of 
the  debt,  on  the  ground  of  inadequacy  of  the  consideration  paid  by  the 
assignee.     JV.  Y.  Common  Pleas.  Gen.  T.,  1855,  Mills  a.  P'ox,  4  E. 
D.  Smith's  C.  P.  R,  220. 

3.  In  an  action  against  the  sureties  of  an  individual  banker  with  whom 
the  State  officers  had  deposited  public  moneys,  which  they  were  direct- 
ed by  statute  to  deposit  with  a  banking  association,  the  defence  set 
up  was  that  the  officers  had  no  power  to  deposit  with  an  individual 
banker  and  to  take  security  therefor. 

Held,  that  the  defence  was  frivolous.  If  they  had  no  power,  yet 
since  they  were  not  expressly  prohibited  by  law,  the  security  was  at 
most  only  voidable  at  the  election  of  the  State ;  it  was  not  subject  to 
be  impeached  by  the  defendants.  The  act  of  the  officers  was  not  ille- 
gal, as  a  criminal  violation  of  duty,  and  the  case  was  not  within  the 
terms,  reason,  or  spirit  of  the  general  rule  making  void  all  transactions 
prohibited  by  law.  [State  of  New  York  a.  The  City  of  Buffalo,  2  Hill, 
434.]  Ct.  of  Appeals,  1858,  The  People  a.  McCumber,  43  E.  P. 
Smith's  (18  N.  Y.}  R.,  315. 

4.  It  is  an  absolute  and  complete  defence  to  an  application  for  a  man- 
damus to  compel  the  Comptroller  of  the  State  to  pay  money,  that  no 
appropriation  has  ever  been   made  by  law  for  the  payment  of  the 
claim,  as  required  by  the  constitution,  art.  7,  §  8.     Supreme  Ct.,  III. 
Dist.,  Gen.  T.,  1858,  The  People  on  rel.  Woodworth  a.  Burrows,  16 
How.  Pr.  R.,  27. 

5.  It  is  a  good  answer  to  an  action,  that  a  party  is  legally  interested  on 
each  side  of  the  question.     No  party  can  be  both  plaintiff  and  defend- 
ant in  an  action.     [1  Chit.  PI,  46;  Blaisclell  a.  Ladd,  14  N.  Ilamp. 
R.,  129.]     And  this  answer  could  always  be  given  under  the  general 
issue.     [Hammond  a.  League,  6  Bing.,  197.]     Supreme  Ct.,  Gen.  T., 
1858,  Trustees  of  Meth.  Ep.  Church  in  Pultney  a.  Stewart,  27  Barb., 
553  ;  compare  Cole  a.  Reynolds,  4  E.  P.  Smith's  (18  N.  Y.}  R.,  74. 

6.  Taking  the  note  of  the  debtor,  or  a  transfer  of  property  from  him, 
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merely  as  collateral  security,  without  any  agreement  to  extend  the 
time  of  payment  of  the  original  debt,  does  not  operate  to  suspend  the 
remedy  against  the  principal  upon  the  original  debt,  or  against  his 
surety.  [Twopenny  a.  Young,  3  Barn.  &  Ores.,  208 ;  Gahn  a.  Niem- 
cewicz,  11  Wend.,  320;  Hubbell  &  Curran  a.  Carpenter,  1  Seld.,  171 ; 
Pitts  a.  Coneydon,  2  Corns.,  352  ;  Bangs  a.  Strong,  7  Hill,  250.]  JV.  Y. 
Superior  Ct.,  Gen.  T.,  1857,  Williams  a.  Townsend,  1  Bosw.,  411. 

7.  Mere  delay  to  sue  the  principal,  however  long  continued,  does  not 
discharge  the  surety.     Ib. 

8.  In  an  action  in  the  names  of  the  Board  of  Commissioners  of  Excise, 
for  penalties  under  the  act,  an  answer  that  the  plaintiffs  had  no  right 
to  bring  the  action,  and  that  they  had  never  authorized  it  to  be  brought, 
contains  no  defence.     The  commissioners  alone  have  a  right  to  object 
that  the  action  is  brought  without  their  authority.     [Thayer  a.  Lewis, 
4  Den.,  269.]     Supreme   Ct.,    Circuit,   1858,  Pomroy  a.   Sperry,  16 
How.  Pr.  R.,<2\\. 

9.  The  builders  and  owners  of  an  unfinished  barge,  on  which  the  sheriff 
had  levied  executions,  transferred  it  to  the  plaintiffs  by  an  assignment 
void  upon  its  face  as  against  creditors.     The  defendants  claiming  that 
the  barge  had  been  their  own  from  its  commencement,  brought  re- 
plevin against  the  sheriff  and  obtained  possession.    The  plaintiffs  having 
discharged  the  sheriff's  levy,  demanded  the  barge  of  the  defendants, 
and  brought  trover. 

Held,  1.  That  the  replevin  suit  and  the  possession  obtained  through 
}t  by  the  defendants,  in  no  way  affected  the  rights  of  the  plaintiff. 

2.  That  the  defendants  could  not,  as  mere  creditors  at  large,  defend 
their  possession  by  reason  of  the  fact  that  the  assignment  to  the  plain- 
tiff was  void  as  against  creditors.  To  enable  a  creditor  to  attack  an 
assignment  as  such,  he  must  have  judgment  and  execution.  [Hastings 
a.  Belknap,  1  Den.,  190.]  Until  then  he  is  a  mere  stranger,  and  the 
fact  that  he  has  obtained  possession,  in  hostility  to  the  debtor,  gives 
him  no  right  to  resist  to  the  fraudulent  transfer.  Ct.  of  Appeals,  1859, 
Andrews  a.  Durant,  4  E.  P.  Smith's  (18  N.  Y.}  R.,  496. 

10.  The  judgment  of  another  State  cannot  be  given  any  greater  effect 
here  than  it  has  by  law  in  the  State  where  it  was  recovered.      Ct.  of 
Appeals,  1858,  Suydam  a.  Barber,  4  E.  P.  Smith's  (18  N.  Y.)  R.,  468. 

11.  By  the  statute   of  Missouri,  "all  contracts  which,  by  the  common 
law,  are  joint  only,  shall   be  construed  as  joint  and  several.     In  all 
cases  of  joint  obligations  and  joint  assumptions  of  copartners  or  others, 
suits  may  be  brought  and  prosecuted  against  any  one  or  more  of  those 
who  are  so  liable."     Under  this  act  the  plaintiff  recovered  judgment 
in  Missouri,  against  one  of  several  joint  debtors. 
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Held,  that  the  recovery  against  him  was  no  defence  for  the  others 
in  an  action  here  against  all,  upon  the  same  contract.  Ib. 

12.  Under  the  Code,  the  joinder  of  a  defendant,  not  liable  at  all  in 
the  action,  is  not  a  ground  of  defence  to  any  one  but  the  party  not 
liable.     Ib. 

13.  A  creditor  may  sue,  notwithstanding  the  pendency  of  an  action  by 
the  debtor  against  him,  in  which  his  demand  might  be  set  up  as  a 
counter-claim.     N.  Y.  Common  Pleas,  Gen.  T.,  1855,  Lignot  a.  Red- 
ding, 4  E.  D.  Smith's  C.  P.  R.,  285. 

14.  The  defendant,  failing  in  a  defence  pleaded  in  justification,  may  rely 
upon  the  same  matter  in  mitigation.     N.  Y.  Common  Pleas,  Gen.  T., 
1855,  Hunt  a.  Bennett,  4  E.  D.  Smith's  C.  P.  R.,  647,  and  see  Russ 
a.  Brooks,  4  Ib.,  644. 

15.  In  an  action  by  the  landlord,  under  2  Revised  Statutes,  505,  §  30, 
to  recover  possession  of  the  land  for  non-payment  of  the  rent  reserved, 
the  tenant  may  plead  and  show  a  partial  eviction  from  the  easement 
by  way  of  counter-claim  and  equitable  defence,  and  is  not  driven  to 
a  cross-action.     It  is  essential  to  ascertain  whether  any,  and  how  much 
rent  is  due ;  and  in  coming  at  this,  the  defendant  ought  to  have  the 
advantage  of  any  equitable  answer  he  may  have  to  the  claim  for  rent. 
Ct.  of  Appeals,  1859,  Blair  a.  Claxton,  4  E.  P.  Smith's  (18  N.  Y.) 
R.,  529. 

16.  If  a  plaintiff  charges,  in  his  complaint,  for  a  general  indebtedness  for 
goods,  and  work  and  labor  bestowed  upon  them ;  and  proves  that  there 
were  specific  prices ;  and  it  appears  from  his  evidence,  or  the  evidence 
of  the  other  party,  that  there  were  defects  in  the  goods  or  work,  it 
follows  that  there  was  never  an  indebtedness  to  the  extent   claimed  ; 
and  the  amount  allowed  to  him  should  be  limited  accordingly.     It 
requires  no  counter-claim  to  reduce  the  amount. 

So  held,  where  the  defect  was  one  that  was  not  discovered  until 
after  issue  joined.  Ct.  of  Appeals,  1859,  Moffet  a.  Sackett,  4  E.  P. 
Smith's  (18  N.  Y.)  R.,  522. 

17.  In  an  action  on  an  insurance  policy,  issued  to  the  mortgagee  as  col- 
lateral to  the  mortgage  debt,  the  fact  that  the  mortgage  has  been  paid 
is  not  available   as  a  defence,  unless  stated  in  the  answer.     N.  Y. 
Superior  Ct.,  Gen.  T^  1857,  Grosvenor  a.  the  Atlantic  Fire  Insurance 
Co.  of  Brooklyn,  1  Bosw.,  469. 

18.  An  insurance  company  are  bound  to  give  notice  to  a  dealer,  present- 
ing in  good  faith  preliminary  proofs  of  loss,  what  they  deem  to  be 
defects  in  such  proof,  instead  of  holding  the  objections  in  reserve  to 
defeat  or  delay  the  claim.     If  they  do  not  raise  the  objections  at  the 
time  of  presenting  the  proofs,  they  may  be  deemed  to  have  waived  it. 
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DEMAND    OF    COPY    OF    COMPLAINT. 


JV.  Y.  Superior  Ct.,  Gen.  T.,  1857,  Peacock  a.  the  New  York  Life 
Insurance  Co.,  1  Bosw.,  338.  But  compare  Irving  a.  the  Park  Excel- 
sior Fire  Insurance  Co.,  1  Ib.,  507. 

ANSWER;  CAUSE  OF  ACTION,  8,  27;  CONVERSION,  1. 

DEMAND  OF  COPY  OF  COMPLAINT. 

A  notice  of  appearance,  which  requires  "all  papers"  in  the  action  to  be 
served  on  the  defendant's  attorney,  and  specifying  a  place  for  the  ser- 
vice, is  a  sufficient  demand  of  service  of  a  copy  of  the  complaint. 
Walsh  a.  Kursheedt,  Ante,  418. 

DEMURRER. 
MARRIED  WOMAN,  5  ;    PARTIES,  8. 

DEPOSITION  ON  COMMISSION. 

1.  A  non-resident  party  is  entitled  to  the  issue  of  a  commission  to  take 
his  testimony  on  his  own  behalf.     Block  a.  Haas,  Ante,  335.     See 
Fairbanks  a.  Tregent,  Ante,  66. 

2.  The  return  to  the  commission  was  indorsed  upon  the  interrogatories, 
which,  and  the  deposition  of  the  witness,  were  annexed  and  secured  to 
the  commission. 

Held,  admissible.  [Hurd  a.  Pendrigh,  2  Hill,  502.]  This  case  is 
to  be  distinguished  from  Fleming  a.  Hollenbach  (7  Barb.,  27l),  where 
the  return  was  on  a  separate  piece  of  paper,  which  was  attached  to  the 
back  of  the  answers  to  the  interrogatories.  Supreme  Ct.,  Gen.  T., 
1858,  McCleary  a.  Edwards,  27  Barb.,  239. 

DISCONTINUANCE. 

1.  If  after  the  defendant  puts  in  an  answer  of  infancy,  the  plaintiff  pro- 
ceeds so  that  the  costs  are  increased,  his  subsequent  application  for 
leave  to  discontinue  should  only  be  granted  on  his  payment  of  costs 
after  service  of  the  answer.     Supreme  Ct.,  Sp.  T.,  1858,  St.  John  a. 
Hart,  16  How.Pr.R.,  192. 

2.  If  before  the  service  of  an  order  allowing  a  party  to  discontinue  on 
payment  of  costs,  the  adverse  party  has  noticed  the  cause  for  trial,  he 
is  entitled,  as  a  pavt  of  the  costs  on  the  discontinuance,  to  the  fee  for 
proceedings  subsequent  to  notice  of  trial.     Hall  a.  Lindo,  Ante,  341. 

COSTS,  7. 
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DISTRICT  COURTS  OF  THE  CITY  OF  NEW-YORK. 

1.  In  a  proceeding  to  enforce  a  mechanic's  lien,  it  is  no  objection  to  the 
jurisdiction  of  the  justice  that  the  accounts  between  the  parties  exceed 
$400,  if  the  amount  claimed  by  the  plaintiff  does  not  exceed  $100. 
N.  Y.  Common  Pleas,  Gen.  T.,  1856,.Foley  a.  Gough,  4  E.  D.  Smith's 
C.  P.  R.,  724. 

2.  It  seems,  that  where  one  adjournment  has  been  ordered  by  the  mu- 
tual consent  of  the  parties,  the  justice  may,  for  good   cause  shown, 
direct  a  further  adjournment  for  the  whole  time  for  which  he  might 
have  adjourned  the  case  when  the  issue  was  joined.     JV.  Y.  Common 
Pleas,  Gen.  T.,  1855,  Berrian  a.  Olmsted,  4  E.  D.  Smith's   C.  P. 
E.,  279. 

3.  Under  2  Revised  Laws,  374,  §  95,  six  jurors  are  properly  impannelled 
to  try  a  cause  in  the  district  courts  of  the  city  of  New  York.     J\r. 
Y.  Common  Pleas,  Gen.  T.,  1855,  Avogadro  a.  Bull,  4  E.  D.  Smith's 

C.  P.  R.,  384 ;  and  see  1  Laws  of  1857,  717,  eh.  344,  §  34. 

4.  It  seems,  that  a  constable  serving  process  issued   out  of   a  district 
court  of  the  city  of  New  York  is  not  disqualified  to  appear  and  con- 
duct the  cause  as  attorney  for  the  plaintiff.     The  provision  of  2  Re- 
vised  Statutes,  434,  §   45,  does   not  apply  to  those  courts.     JV.  Y. 
Common  Pleas,  1855,  Hitchcock  a.  Van  Pelt,  4  E.  D.  Smith's   C.  P. 
R,  485. 

5.  The  attorney  who  appears  for  the  plaintiff  in  the  district  courts  is  not 
bound  to  produce  his  authority,  unless  it  is  required  by  defendant.     2 
Revised  Statutes,  233,  §  45,  does  not  apply  to  the  Marine  and  District 
Courts  in  this  city.     [See  2  Rev.  Stats.,  2G7,  §   231  ;   Ackerman  a. 
Finch,   15  Wend.,  052.]     N.    Y.    Common  Pleas,  1855,  Silkman  a. 
Boiger,  4  E.  D.  Smith's  C.  P.  R.,  236. 

6.  A  judgment  rendered  after  the  time  within  which  the  justice  is  re- 
quired by  statute   to  render  judgment,  is  without  jurisdiction,   and 
should  be  reversed.     [2  Rev.  Laws,  370,  §  87  ;  extended  to  eight  days 
by  Laws  of  1857,  707,  §47;    19  Wend.,  371;  7  Cow.,  147;  11 
Barb.,  96.]     N.   Y.    Common  Pleas,  Gen.   T.,  1855,  Berrian  a.  Olm- 
sted, 4  E.  D.  Smith's  C.  P.  R.,  279. 

7.  The  mere  fact  that  it  was  proved  that  a  former  trial  has  been  had 
between  the  same  parties,  when  the  return  does  not  show  how  such 
trial  terminated,  will  not  warrant  the  reversal  of  the  judgment  of  a 
district  court  for  a  plaintiff,  upon  an  issue  there,  on  a  plea  of  former 
judgment,     N.  Y.  Common  Picas,  1855,  Morrill  a.  Whitehead,  4  E. 

D.  Smith's  C.  P.  R.,  239. 
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DIVORCE. 

The  mother  of  a  married  infant,  against  whom  a  judgment  of  tlivorce  had 
been  obtained,  applied  to  the  court  by  petition,  setting  forth  facts 
tending  to  show  collusion  by  the  parties  in  obtaining  the  divorce,  and 
asked  to  be  appointed  guardian  ad  litem  for  her  daughter,  and  to  have 
the  judgment  opened. 

Held,  that  her  application  must  be  denied,  as  she  had  no  legal 
interest  in  the  litigation ;  but  that  it  was  the  duty  of  the  court  to 
direct  a  reference  to  ascertain  if  there  had  been  any  collusion.  E.  B. 
a.  E.  C.  B.,  Ante,  44. 

EJECTMENT. 

Since  1830  the  statute  remedy  of  re-entry  by  ejectment  has  been  ap- 
plicable to  breaches  of  covenants  in  leases  in  fee,  and  that  remedy  is 
not  impaired  by  the  act  of  1846  abolishing  distress  for  rent.  Supreme 
Ct.,  Gen.  T.,  1858,  Van  Rensselear  a.  Smith,  27  Barb.,  104. 

ESCAPE. 

In  an  action  against  a  sheriff  for  the  escape  of  a  party  in  his  custody 
under  an  execution  against  the  body,  it  is  not  of  itself  alone  a  defence, 
that  the  attorney  of  the  plaintiff  consented  that  such  party  might  go 
to  another  place,  out  of  the  bailiwick  of  said  sheriff,  in  order  to 
attempt  to  raise  money,  with  which  to  pay  the  judgment  on  which  the 
said  execution  was  issued.  [Kellogg  a.  Gilbert,  10  Johns.  Rep.,  220; 
Dexter  a.  Adams,  2  Denio,  646 ;  Gorham  a.  Gale,  7  Cowen,  744 ; 
Benedict  a.  Smith,  10  Paige,  127  ;  Thatcher  a.  D'Aguilar,  11  Exch. 
R.,  436.]  N.  Y.  Supreme  Ct.,  Gen.  T.,  Lovell  a.  Orser,  1  Bosw.,  349. 

ESCHEAT. 

Where  land  escheats  to  the  State,  through  defect  of  heirs  of  the  person 
dying  seised,  the  State  may  grant  the  same,  without  actual  entry,  or 
inquisition ;  even  though  it  be  held  adversely  by  one  claiming  title 
thereto,  and  such  a  grant  will  pass  the  title  of  the  State  to  the  grantee, 
and  its  right  to  institute  and  prosecute  a  suit  for  the  recovery  of  the 

land.    Supreme  Ct.,  Gen.  T.,  1857,  McCaughal  a.  Ryan,  27  Barb.,  371. 

% 

EVIDENCE. 

1.  It  seems,  that  since  the  statute  authorizing  parties  to-  testify  as  wit- 
nesses in  their  own  behalf,  books  of  account  ©f  a  party  are  no  longer 
sufficient  evidence  on  his  behalf;  and  that  he  can  use  them  only  to 
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EXAMINATION    OF   ASSIGNOR. 


refresh  his  memory  in  testifying  himself,  or  where  from  failure  of 
recollection  he  is  compelled  to  rely  upon  them  alone.  Conklin  a. 
Stamler,  Ante,  395. 

2.  The  plaintiff's  books  of  account  are  not  evidence  in  his  favor,  suffi- 
cient to  support  his  action,  upon  mere  proof  that  he  had  no  clerk  or 
book-keeper,  and  that  persons  dealing  with  him  settled  with  him  by 
his  books.     It  must  also  be  proved  that  the  defendant  dealt  with  the 
plaintiff,  and  that  some  of  the  articles  sought  to  be  recovered  for 
were  delivered.     Ib. 

3.  The  history  of  the  rule  allowing  the  use  of  a  party's  books  of  account 
as  evidence  in  his  own  behalf.     Ib. 

4.  Of  the  rule,  that  the  acts  and  declarations  of  one  of  several  conspir- 
ators are  admissible  in  evidence  against  the  others.     Moers  a.  Mar- 
tense,  Ante,  257. 

ANSWER,  17  ;  CAUSE  OF  ACTION,  33  ;  CLAIM  AND  DELIVERY,  4;  CORPO- 
RATION, 10;  COURT,  1,3;  JUDGMENT,  12,  13,  14,  15,  16,  17,  18; 
PARTIES,  2  ;  QUESTIONS  OF  LAW  AND  FACT,  4  ;  TRIAL,  tit.  Reception  of 
JSvidence. 

EXAMINATION   OF  ASSIGNOR. 

Examination  of  the  assignor's  wife  is  not  an  examination  of  the  assignor 
within  section  399  of  the  Code.  N.  Y.  Superior  Ct.,  Gen.  T.,  1857, 
Hanford  a.  Higgins,  1  Bosw.,  441. 

EXAMINATION  OF  PARTIES. 

1.  In  an  action  against  husband  and  wife  upon  a  debt  of  the  husband 
for  which  the  wife's  separate  estate  is  liable  collaterally,  and  where 
the  object  of  the  action  is  to  enforce  the  demand  against  such  separate 
estate,  both  having  been  served  and  the  action  being  at  issue  as  against 
both,  the  wife  may  be  examined  in  the  method  prescribed  by  sections 
390  and  391  of  the  Code  as  a  substitute  for  a  bill  of  discovery.     So 
far  as  she  could  have  been  compelled  to  make  discovery  upon  a  bill 
properly  framed  before  the  Code,  she  can  be  required  to  answer  now. 
N.  Y.  Superior   Ct.,  Gen.   T.,  1858,  Draper  a.  Henningsen,  16  How. 
Pr.  R.,  281. 

2.  What  is  the  proper  practice  in  obtaining  the  examination  of  an  ad- 
verse party  in  the  various  cases  allowed  by  the  Code,  stated.     Draper 
a.  Henningsen,  1  Bosw.,  611. 

3.  The  testimony  of  a  party  must  be  controverted  or  impeached  in  the 
same  manner  as  that  of  any  other  witness.     Varona  a.  Socarras,  Ante, 
302. 
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4.  One  who  is  not  necessarily  a  party,  is  not  disqualified  as  a  witness,  by 
being  made  a  party.     IV.  Y.  Common  Pleas,  Gen.  T.,  1855,  Keteltas 
a.  Penfold,  4  E.  D.  Smith's  C.  P.  R.,  122,  134. 

5.  Who  were  to  be  deemed  "  united  in  interest"  within  the  meaning  of 
sections  397  and  390  of  the  Code,  which  provided  that  such  parties 
might  testify  in  certain  cases.     N.  Y.  Superior  Ct.,  Gen.  T.,  1857, 
Kilmer  a.  O'Hara,  1  Bosw.,  601. 

6.  Where  it  appears  that  there  was  no  issue  involving  any  thing  personal 
to  one  of  the  defendants,  but  all  the  defence  made  is  a  joint  defence, 
there  is  no  error  in  the  exclusion  of  each  of  several  defendants  as 
witnesses  for  each  other.     It  would  be  an  idle  ceremony  to  swear  the 
defendants  as  witnesses  when   it  appeared   from   the  pleadings  that 
neither  of  them  could  be  allowed  to  testify  to  any  matter  in  issue. 
Supreme  Ct.,  Gen.  T.,  1858,  Ward  a.  Woodburn,  27  Barb.,  346. 

7.  Cases  in  which  a  party  cannot  be  examined  as  a  witness  in  his  own 
behalf.     Code,  §  399,  as  amended  1859,  Voorhies1  Qtk  ed.,  532. 

ASSIGNMENT  OF  CAUSE  OF  ACTION,  4,  5. 

EXCEPTION. 

1.  Where  the  defence  of  limitations  was  interposed,  the  plaintiff  pro- 
duced the  summons  in  the  action  which  was  served  after  the  expiration 
of  the  six  years ;  but  it  had  upon  it  the  under-sheriff's  indorsement 
that  it  was  received  on  a  day  which  was  within  the  six  years.     The 
judge  ruled  that  the  action  was  to  be  deemed  commenced  on  the  day 
of  the  indorsement,  to  which  the  defendant  excepted. 

Held,  1.  That  the  exception  was  sufficient  to  raise  an  objection  to 
the  indorsement,  as  not  evidence  of  the  delivery  to  the  sheriff.  The 
naked  proposition  of  law  was  so  clear,  and  the  fact  that  the  defendant 
before  the  charge  insisted  that  there  was  no  proof  that  the  commence- 
ment of  the  action  was  within  six  years,  showed  that  the  exception 
was  meant  to  question  the  proof,  not  merely  the  proposition  of  law. 

2.  The  proof  was  insufficient.  The  indorsement  by  the  deputy- 
sheriff,  of  the  delivery  of  the  summons  at  the  office,  is  not  evidence 
of  the  fact.  No  statute  has  prescribed  the  duty  of  making  such  an 
indorsement ;  and  it  is  upon  that  ground,  and  upon  the  faith  of  the 
presumption  that  officers  correctly  discharge  a  statutory  duty,  that  the 
admissibility  of  such  evidence  depends.  N.  Y.  Superior  Ct.,  Gen.  T., 
1857,  Ward  well  a.  Patrick,  1  Bosw.,  406. 

2.  It  seems,  that  where  a  party  stands  upon  his  exception  to  the  admis- 
sibility of  evidence  of  a  material  fact  in  his  adversary's  case,  without 
asking  that  the  force  of  such  evidence  should  be  submitted  to  the  jury, 
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a  general  exception  to  the  direction  by  the  judge  of  a  verdict  for  the 
adversary,  raises  no  question  as  to  the  sufficiency  of  the  evidence  to 
establish  such  fact.  Ct.  of  Appeals,  1858,  Plumb  a.  The  Cattaraugus 
County  Mutual  Insurance  Co.,  4  E.  P.  Smith's  (18  JV.  Y.}  R.,  392. 

3.  A  defendant  who  moves,  on  the  conclusion  of  the  evidence,  for  a  non- 
suit, which  is  denied,  if  he  desires  that  questions  of  fact  be  submitted  to 
the  jury,  must  distinctly  request  it,  and  cannot,  upon  appeal,  make  the 
point,  under  a  general  exception  to  the  judge's  direction  of  a  verdict, 
that  there  were  questions  of  fact  which  should  have  been  submitted. 
Ct.  of  Appeals,  1859,  Winchell  a.  Hicks,  4  E.  P.  Smith's  (18  N.  Y.) 
R.,  558. 

4.  The  request  should  be  specific,  so  that  the  court  could  pass  directly 
upon  it.     [1  Kern.,  61  ;  2  Ib.,  313;  1  Seld.,  422;  2  Ib.,  237;  3  Ib., 
266.]     Ib. 

5.  In  an  action  against  N.  and  V.,  to  charge  as  an  equitable  lien  upon 
the  land  of  N.  moneys  which  he  received  from  V.,  but  which  belonged 
to  the  plaintiff,  and  which  V.  held  in  trust  for  her,  the  plaintiff  offered 
letters  of  V.  as  evidence  against  both.     One  of  these  letters  admitted 
the  trust  character  of  the  funds. 

Held,  1.  That  it  was  admissible  against  N.,  as  showing  the  trust,  he  not 
being  purchaser  in  good  faith  subsequent  to  the  first  investment. 

2.  That  the  defendants'  exception  to  the  whole  series  of  letters,  as 
inadmissible  as  against  N.,  was  properly  overruled,  although  others  of 
the  series  were  inadmissible,  and  should  have  been  excluded  if  sepa- 
rately excepted  to ;  and  the  judge  not  having  been  asked  to  limit  the 
purpose  for  which  the  letters  were  received,  it  cannot  be  objected  on 
appeal  that  he  did  not  do  so.  Ct.  of  Appeals,  1858,  Day  a.  Roth,  4 
E.  P.  Smith's  (18  N.  Y.)  R.,  448. 

6.  An  exception,  in  general  terms,  to  the  whole  of  a  charge,  which  em- 
braces more  than  one  point,  is   insufficient.     Supreme  Ct.,  Gen.  T., 
1858,  Robinson  a.  New  York  and  Erie  Railroad  Co.,  27  Barb.,  512  ; 
N.  Y.  Common  Pleas,  1855,  The  East  River  Bank  a.  Gedney,  4  E. 

'  D.  Smith's  C.  P.  R.,  582  ;  and  see  Garland  a.  Day,  4  Ib.,  251. 

7.  It  seems,  that  formal  exceptions  to  reports  of  referees,  under  inter- 
locutory decrees,  are  no  longer  necessary.     Exceptions  to  the  evidence 
before  the  referee  at  the  hearing  are  sufficient ;  and  where  counsel  file 
exceptions  to  the  report  itself,  it  is  not  ground  of  objection  that  they 
are  not  sufficiently  specific  under  the  requirements  of  the  old  practice, 
but  they  should  be  regarded  merely  as  the  points  of  counsel's  argu- 
ment.    Supreme   Ct.,  I.  List.,  Sp.  T.,  1858,  Evertson  a.  Givan,  16 
How.  Pr.  R.,  25. 


508  ABBOTTS'  PKACTICE  DIGEST. 


EXCISE. 

1.  Although  it  may  be  necessary  that  the  commissioners  of  excise  should 
all  meet ;  or  that  a  majority,  after  all  are  notified,  should  meet  to  de- 
cide to  bring  an  action  for  a  penalty ;  yet  it  is  not  necessary  that  this 
should  be  shown  affirmatively.     It  will  be  presumed,  unless  the  defend- 
ant clearly  shows  the  contrary.     [21  Wend.,  178;    22  Barb.,  137.] 
Saratoga  County  Ct.,  1857,  Board  of  Excise  of  Saratoga  a.  Doherty 
16  How.  Pr.  R.,  4*6. 

2.  It  seems,  that  the  commissioners  are  entitled  to  their  per  diem  fees  for 
meeting  to  decide  on  prosecutions.     Jb. 

3.  Of  the  proper  application  of  excise  moneys.     The  People  on  rel.  Kip 
a.  Harris,  16  How.  Pr.  JR.,  256. 

DEFENCES,  8. 

EXECUTION. 

1.  In  absence  of  any  evidence  that  the  wife  has  a  separate  estate,  chat- 
tels purchased  by  her,  on  her  personal  credit,  and  in  the  possession  of 
her  husband,  are  liable  to  be  sold  on  execution  against  him.     [Lovell 
a.  Robinson,   7  How.  Pr.  R.,   105.]     Supreme   Ct.,  Gen.    T.,   1858, 
Glann  a.  Younglove,  27  Barb.,  480;  and  see  Bass  a.  Bean,  16  How. 
Pr.  R.,  93. 

2.  A  debtor  having  conveyed  personal  property  to  one  of  his  creditors 
in  satisfaction  of  a  debt,  it  cannot  be  seized  by  execution,  at  the  suit 
of  a  creditor  of  the  former,  on  the  mere  ground  that  such  debt  was 
infected  with  usury.     [Dix  a.  Van   Wyck,  2   Hill,  522 ;    Sands   a. 
Church,  2  Seld.,  347.]     N.  Y.  Superior  Ct.,  Gen.  T.,  1857,  Mills  a. 
Carnly,  1  Bosw.,  159. 

3.  What  is  "a  team"  considered.     Supreme   Ct.,  Gen.  T.,  1858,  Lock- 
wood  a.  Younglove,  27  Barb.,  505. 

4.  It  seems,  that  where  a  debtor  has  property  of  a  description  capable  of 
exemption,  but  to  a  larger  amount  than  the  limit  of  the  law,  he  is 
entitled  to  an  election  as  to  which  portion  shall  be  exempted.     Ib. 

5.  The  defendant  as  sheriff  attached  personal  property  under  a  warrant 
of  attachment  issued  under  the  Code,  and  before  judgment  in  the  ac- 
tion his  term  of  office  expired.     The  plaintiff  afterwards  recovered 
judgment,  and  issued  execution  in  the  usual  form,  directed   to  the 
sheriff  of  the  county.     This  execution  he  tendered  to  the  defendant, 
but  the   defendant  refused   to   receive  it,  saying  that  the   property 
attached  was  gone,  and  he   could  make   nothing  on  an  execution. 
The  plaintiff  then  delivered  the  execution  to  the  present  sheriff,  who 
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called  on  the  defendant  with  it,  and  the  defendant  stated  that  he  had 
none  of  the  property — it  was  gone. 

Held,  that  the  plaintiff  could  not  maintain  an  action  against  the 
defendant  on  these  facts.  1.  The  old  sheriff  who  has  commenced  the 
execution  of  any  process  is  the  one  to  continue  it ;  but  to  put  him  in 
default,  the  plaintiff  should  have  issued  a  special  execution  directed  to 
the  defendant,  as  late  or  former  sheriff,  reciting  the  attachment  and 
the  proceedings  under  it,  and  directing  that  the  money  be  made  in 
the  first  place  out  of  the  property  attached,  and  going  against  other 
property  only  in  case  it  could  not  be  made  out  of  that.  The  defend- 
ant was  not  bound  to  receive  or  execute  an  execution  in  the  ordinary 
form,  or  one  directed  to  the  present  sheriff. 

2.  It  was  immaterial  that  the  defendant  had  negligently  lost  pos- 
session of  the  attached  property,  because  the  plaintiff  had  issued  no 
process  which  gave  him  any  right  to  demand  its  production. 

3.  The  defendant  was  not  bound  to  deliver  the  property  to  the  pres- 
ent sheriff  on  any  execution  which  could  be  issued  to  him  in  such  a 
case.     Supreme  Ct.,  Gen.  T.,  1858,  McKay  a.  Harrower,  27  Barb., 
463. 

6.  Evidence  that  after  the  defendant  had  attached  personal  property  in- 
ventoried at  $466.50— the  attachment  debt  being  $200 — the  plaintiff 
asked  him  to  attach  real  property,  which  he  refused  to  do,  was  properly 
rejected.     It  would  have  been  oppressive  to  do  so.     Ib. 

7.  A  levy  was  made  by  the  sheriff  upon  property  sufficient  to  satisfy  the 
execution,  and  he  was  in  possession  for  a  day  and  a  half;  but  he  after- 
wards abandoned  the  levy,  because  the  plaintiff  would  not  indemnify 
him,  leaving  the  property  in  the  owner's  possession. 

Held,  no  satisfaction  of  the  debt,  and  a  surety  was,  consequently, 
not  discharged.  [Peck  a.  Tiffany,  2  Comst.,  456  ;  Waddel  a.  Elmen- 
dorf,  5  Den.,  447;  People  a.  Hopson,  1  Den.,  574.]  N.  Y.  Com- 
mon Pleas,  Gen.  T.,  1855,  Radde  a.  Whitney,  4  E.  D.  Smith's  C.  P. 
JR.,  378. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  A  general  power  to  sell  real  estate,  given  by  will  to  the  executors  as 
such,  and  not  by  their  names  as  individuals,  is  not  revoked  by  the  re- 
fusal of  one  of  them  to  act,  but  survives  to  and  vests  in  those  who 
qualify.     N.  Y.  Superior  Ct.,  Gen.  T.,  1857,  Conover  a.  Hoffman,  1 
JBosw.,  214. 

2.  The  provision  of  the  Revised  Statutes  (2  Rev.  Stats.,  153,  §  39  [36]),— 
allowing  executors  and  administrators  to  agree  with  a  claimant  against 
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the  estate  to  refer  a  doubted  claim  to  three  disinterested  persons  ap- 
proved by  the  surrogate, — amended  so  as  to  allow  a  reference  to  one 
or  to  three  disinterested  persons.  Laws  of  1859,  569,  ch.  261,  §  2. 

3.  The  provision  of  the  Revised  Statutes  (2  Rev.  Stats.,  155,  §  55  [52]), — 
authorizing  the  surrogate  to  require  from  an  executor  or  administrator 
an  accounting,  upon  application  of  certain  parties — amended  by  adding, 
"  and  in  the  case  of  an  administrator,  upon  the  application  of  any 
person  who  is  or  has  been  his  bail,  or  of  the  legal  representatives  of 
such  person."     Laws  of  1859,  569,  ch.  261,  §  1. 

4.  Where,  by  the  terms  of  a  marriage  settlement,  the  duties  of  the  trus- 
tee ceased  upon  the  death  of  the  wife  and  the  transfer  by  him  there- 
upon of  the  trust  estate  to  her  executor,  who  was  her  husband,  the 
transfer  was  made,  including  among  other  things  a  bond  and  mortgage. 
The  husband  died  leaving  a  will.     The  plaintiff  was  appointed  special 
administrator  ad  colligendum  of  the  wife,  and  on  notice  to  the  person 
who   had   been  trustee  under  the  settlement,  was  appointed   by  the 
Supreme  Court  trustee  in  his  stead,  and  then  as  administrator  ad  col- 
ligendum^ brought  action  against  the  executor  of  the  husband  to  re- 
cover the  bond  and  mortgage.     Pending  this  action  the  plaintiff  was 
appointed  administrator  with  the  will  annexed  of  the  wife,  and  there- 
upon procured  the  action  to  be  continued  in  his  name  as  such  ad- 
ministrator under  section  121  of  the  Code. 

Held,  that  the  action  must  be  maintained.  1.  The  administrator  de 
bonis  now,  with  the  will  annexed,  succeeding  to  the  deceased  executor* 
succeeds  to  all  the  powers  and  duties  of  the  executor  in  respect  to 
the  personal  estate  left  unadministered.  [See  Concklin  a.  Egerton,  ad- 
ministrator, 21  "VVend.,  430,  and  S.  C.,  in  Error,  25  Wend.,  224.] 
N.  T.  Common  Pleas,  1855,  M'Mahon  a.  Allen,  4  E.  D.  Smith's  C> 
P.  R.,  519. 

2.  If  it  were  conceded  that  the  husband  was  entitled  to  the  bond 
and  mortgage  in  his  own  right,  it  would  not  impair  the  right  of  the 
administrator  ad  colligendum  to  recover  it,  pending  a  controversy  as 
to  the  appointment  of  an  administrator,  from  a  third  person  having  no 
title. 

3.  The  plaintiff  in  either  administrative  capacity  was  entitled  to 
recover. 

4.  The  order  appointing  the  plaintiff  trustee  was  unnecessary ;  but 
if  necessary  on  the  view  that  there  was  after  the  wife's  death  an  active 
trust  remaining  devolving  on  the  trustee,  the  order  substituting  the 
plaintiff  in  his  place  having  been  made  upon  a  hearing  of  the  hus- 
band, the  trustee,  and  one  of  the  beneficiaries,  and  upon  allegations 
that  the  other  beneficiaries  were  not  within  the  State,  it  was  operative 
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as  to  those  parties.  The  effect  of  the  transfer  to  the  plaintiff,  made 
pursuant  to  it,  was  not  impaired  by  being  made  to  him  as  adminis- 
trator. 

5.  The  defendant  having  wrongfully  held  the  bond  and  mortgage 
was  not  entitled  to  any  commissions  upon  it  as  executor.  Ib. 
5.  The  creditor's  claim  having  been  rejected,  he  offered  to  refer  to  ref- 
erees to  be  approved  by  the  surrogate.  The  executors,  instead  of  ac- 
cepting this  offer,  offered  to  refer  to  three  referees  named  by  themselves, 
to  be  approved  of  by  the  surrogate. 

Held,  that  this  was  a  refusal  to  refer,  under  2  Rev.  Stats.,  88,  §  36, 
which  rendered  them  liable  for  costs,  in  an  action  on  the  claim. 
Supreme  Ct.,  Sp.  T.,  1857,  Gorham  a.  Ripley,  16  How.  Pr.  R.,  313. 

COSTS,  15,  16,  17,  18. 

FORECLOSURE. 

1.  In  a  foreclosure  action,  issues  of  fact  were  tried  at  a  circuit  and  special 
term,  and  after  verdict  for  the  plaintiff,  the  court  proceeded  to  ascer- 
tain the  amount  due  upon  the  mortgage.     The  usual  affidavits,  relating 
to  parties  defendants  who  had  not  appeared,  were  read  and  judgment 
ordered. 

Held,  that  the  objection  that  this  could  not  be  done  at  circuit,  but 
should  be  done  at  special  term  on  notice,  was  not  cause  for  reversal. 
1.  The  judge  was  holding  a  circuit  and  special  term,  and  it  is  not 
material  in  which  court  the  papers  show  the  proceedings  to  have  been 
had.  There  was  a  court  there  that  had  power  to  do  all  that  was  done ; 
and  if  the  record  was  wrong  in  stating  that  the  circuit  court  made 
the  order,  and  directed  judgment,  &c.,  it  could  be  amended. 

2.  It  is  quite  immaterial  whether  the  proceedings  subsequent  to  the 
verdict  were  in  the  circuit  or  special  term.  [Code,  §§  278,  254,  255, 
260,  261.]  Supreme  Ct.,  Gen.  T.,  1858,  Dart  a.  McAdam,  27  Barb.,  187. 

2.  It  seems,  that  if  the  practice  were  irregular,  the  remedy  would  be  by 
motion,  not  by  appeal.     Ib. 

3.  Where  a  foreclosure  action  on  a  mortgage  containing  the  usual  thirty 
days'  interest  clause  is  brought  to  recover  the  principal  and  interest, 
on  default  in  payment  of  interest,  and  the  case  is  free  from  oppressive 
conduct  on  the  part  of  the  plaintiff,  the  defendant  is  not  entitled,  on 
payment  of  interest  into  court  to  relief  against  the  interest  clause. 
The  operation  of  such  a  condition  in  the  contract  is  not  a  penalty  or 
forfeiture  calling  for  the  interposition  of  the  court.     [Noyes  a.  Clark, 
7  Paige,  179  ;  Steel  a.  Bradfiekl,  4  Taunt.,  127  ;  5  Barnw.  &  A.,  40  ; 
Gerolett  a.  Hanforth,  2  Wm.  Blacks.,  958;  3  Burr.,  370;  clisapprov- 
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ing  of  Mayo  a.  Judah,  5  Mumf.,  and  2  White  &  T.,  Eq.  Gas.,  468.] 
Supreme  Ct.,  I.  Dist.,  Sp.  T.,  1858,  Ferris  a.  Ferris,  16  How.  Pr. 
R.,  102. 

4.  The  interest  of  a  mortgage,  is  a  mere  chattel  interest.     [Gardner  or. 
Heartt,  3  Denio,  232 ;  Calkins  a.  Calkins,  3  Barb.,  305 ;  Waring  a. 
Smyth,  2  Barb.  Ch.  R.,  135.]     The  title  and  seisin  remain  in   the 
mortgagor,  until  foreclosure,  and  he  is  not  divested  of  his  title  until 
all  the  steps  required  by  statute  have  been  complied  with,  where  such 
foreclosure  is  by  advertisement  and  sale  under  the  statute.     There  is 
no  transfer  of  title  until  all  the  necessary  affidavits  have  been  made 
and  recorded.     The  recorded  affidavits  operate  as  the  statutory  trans- 
fer of  title.     [Arnot  a.  McClure,  4  Denio,  41 ;  Layman  a.  Whiting, 
20  Barb.,  559.]     Supreme   Ct.,  Gen.  T.,  1858,  Bryan  a.  Butts,  27 
Barb.,  503. 

5.  The  plaintiff,  claiming  under  a  statutory  foreclosure,  cannot  support  his 
action  by  producing  an  affidavit  necessary  to  the  proceedings,  which 
was  made  subsequent  to  the  commencement  of  the  action.     Ib. 

6.  Of  the  right  of  redemption  by  a  railroad  company  who  have  taken 
lands  subject  to  a  mortgage,  as  affected  by  a  foreclosure  of  the  mort- 
gage.   Dows  a.  Congdon,  16  How.  Pr.  R.,  571. 

LOAN  COMMISSIONERS. 

FOREIGN  CORPORATION. 

1.  In  an  action  against  a  foreign  corporation,  it  must  appear,  in  order  to 
give  the  court  jurisdiction,  either  that  the  cause  of  action  arose,  or  the 
subject  of  the  action  is  situated  within  this  State,  or  that  the  plaintiff 
is  a  resident  of  this  State,  and  that  the  defendant  has  property  within 
it.     The  Cumberland  Coal  Company  a.  Sherman,  Ante,  243. 

2.  It  seems,  that  if  the  cause  of  action  arose,  or  the  subject  of  the  action 
is  situated  within  this  State,  the  question  of  the  defendants  having 
property  becomes  immaterial,  whether  the  plaintiff  is  a  resident  or 
not.     Ib. 

3.  The  act  of  1855  (Laws  of  1855,  ch.  279),  requiring  foreign  corpora 
tions  doing  business  within  this  State,  to  designate  a  person  to  receive 
service  of  process,  merely  facilitates  the  service  in  the  class  of  cases  of 
which  the  court  already  had  jurisdiction.     It  does  not  operate  to  give 
the  court  jurisdiction  of  cases  not  included  in  sections  134  and  427 
of  the  Code.     Ib. 

4.  Of  determining  the  place  where  the  cause  of  action  arose.     Ib, 

JURISDICTION,  7. 
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1.  The  defendant  in  an  action  brought  by  a  receiver  of  an  insolvent  cor- 
poration cannot  impeach  the  appointment  of  the  receiver,  which  was 
made  after  notice  to  and  hearing  of  the  corporation,  on  the  ground 
that  it  involved  an  irregularity,  which  would  have  been  a  reason  for  re- 
versing the  order  of  appointment  on  appeal.      Ct.  of  Appeals,  1859, 
Bangs  a.  Duckinfield,  4  E.  P.  Smith's  (18  N.  Y.)  R.,  592. 

2.  Where  the  subject-matter  was  within  the  authority  of  the  court,  and 
the  parties  appeared  to  the  process,  it  is  immaterial,  in  a  collateral  suit, 
whether  the  proceeding  should  have  been  under  the  Code,  as  a  special 
proceeding  or  as  an  action.     Ib. 

3.  In  an  action  by  the  vendors  to  recover  possession  of  the  goods,  on  the 
ground  of  fraud  on  the  part  of  the  defendant  in  the  purchase,  the  false 
representation  alleged  by  the  plaintiff  was  the  statement  that  in  August, 
1853,  the  defendants  were  worth  $40,000.     The  proof  of  such  falsity 
was  their  failure  in  October,  and  making  an  assignment  in  January 
following,  with  a  small  amount  of  assets  beyond  the  payment  of  the 
confidential  debts. 

Held,  not  sufficient  evidence  of  fraud  to  sustain  a  verdict  for  plain- 
tiff.    Supreme  Ct.,  Gen.  T.,  1858,  Ward  a.  Woodburn,  27  Barb.,  346. 

4.  To  justify  equitable  relief  against  fraud,  two  conditions  are  necessary ; 
the  fraud  must  be  clearly  established,  and  it  must  be  proved  that  the 
person  against  whom  the  relief  is  sought,  was  a  party  or  privy  to  its 
perpetration,  or  had  notice,  actual   or  constructive,  of  its  existence, 
when  he  acquired  his  title.     N.  Y.  Superior  Ct.,  Gen.  T.,  1857,  Clarke 
a.  Davenport,  1  Bosw.,  95,  119. 

ARREST,  3,  4,  5,  6,  7,  8,  9, 11 ;  CAUSE  OF  ACTION,  3;  CASE,  2;  DEFENCES,  9. 

GUARDIAN  AD  LITEM. 

A  guardian  ad  litem  cannot  be  appointed  for  an  infant  over  fourteen 
years  of  age  without  the  infant's  consent.     E.  B.  a.  E.  C.  B.,  Ante,  44. 

HERMENEUTICS. 

1.  In  considering  the  authority  of  a  precedent  in  law,  if  a  point  is  essen- 
tial to  the  decision  rendered,  it  will  be  presumed  that  it  was  duly  con- 
sidered, and  that  all  that  could  be  urged  for  or  against  it  was  presented 
to  the  court;  but  if  it  appears  from  the  report  of  the  case  that  it  was 
not  taken  or  inquired  into  at  all,  there  is  no  ground  for  this  presump- 
tion, and  the  authority  of  the  case  is  proportionately  weakened.  Mo- 
VOL.  VIIL— 33 
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lony  a.  Dows,  Ante,  316.     Compare  New  York  and  New  Haven  Rail- 
road Company  a.  Schuyler,  Ante,  239. 

2.  Of  the  binding  effect  of  decisions  of  the  Supreme  Court,  general 
term,  in  one  judicial  district,  upon  the  court  at  general  term  in  other 
districts.  Andrew  a.  Wallege,  Ante,  425 ;  Burt  a.  Powis,  16  How. 
Pr.  R^  289. 

HIGHWAYS. 

1.  The  act  of  1853, — in  relation  to  laying  out  private  roads  and  discon- 
tinuing highways, — amended  in  respect  to  the  selection  of  jurors. 
Laws  c/1859,  890,  ch.  373. 

2.  It  seems,  that  an  order  laying  out  a  road,  signed  by  only  two  of  three 
highway  commissioners,  which  does  not  recite  the  fact  that  the  third 
commissioner  either  attended  or  participated  in  the  deliberations  of  the 
others,  or  had  been  notified  to  do  so,  but  on  the  contrary  recites  the 
fact  that  the  notice  was  that  the  two  who  subscribed  the  order  would 
attend  to  decide  upon  the  application,  and  that  they  did  in  fact  hear 
and  decide  the  same,  and  lay  out  the  road,  is  void  [1  Rev.  Stats.,  525, 
§  125,  following  Fitch  a.  Commissioners  of  Kirkland,  22  Wend.,  132, 
and  disapproving  of  Tucker  a.  Rankin,  15  Barb.,  4*71],  and  that  parol 
evidence  cannot  be  received  to  help  the  defect.     Supreme  Ct.,  III. 
Dist.,  Gen.  T.,  1858,  The  People  a.  The  Commissioners  of  Highways 
of  Seward,  27  Barb.,  94. 

APPEAL,  20  ;  CAUSE  OF  ACTION,  27,  28,  29,  30,  31 ;  LIMITATIONS,  7,  8 ; 

MANDAMUS,  2. 

INJUNCTION. 

1.  Pending  an  action  by  the  owner  for  the  recovery  of  possession  of 
certain  personal  property  from  the  mortgagee's  possession,  and  after 
he  had  taken  proceedings  of  claim  and  delivery,  and  obtained  pos- 
session thereby,  the  mortgagee  of  the  property  commenced  an  action 
against  him  to  redeem  the  same. 

Held,  that  an  injunction  and  a  receiver  should  not  be  allowed. 
[Foot  a.  Sprague,  12  How.  Pr.  R.,  4;  Ib.,  350;  Hunt  a.  Farmer's 
Loan  Co.,  8  Ib.,  416.]  The  plaintiff  should  seek  a  settlement  of  the 
whole  subject  in  the  first  action.  [1  Seld.,  363;  Dobson  a.  Pearce,  2 
Kern.,  165;  Van  Santv.'s  PL,  505.]  Supreme  Ct.,  Sp.  T.,  1858, 
Arndt  a,  Williams,  16  How.  Pr.  R.,  245. 

2.  The  rule  that  one  court  should  not  restrain  the  proceedings  of  another 
of  co-ordinate  jurisdiction,  does  not  apply  to  prevent  a  plaintiff  from 
seeking  in  one  action  to  restrain  the  defendants  from  prosecuting  sev- 
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eral  actions  relating  to  the  same  subject-matter,  some  of  which  ac- 
tions are  pending  in  other  courts.  All  may  be  restrained  in  one  ac- 
tion brought  in  either  court.  N.  Y.  and  New  Haven  R.  R.  Co.  a. 
Schuyler,  Ante,  239. 

3.  On  granting  a  temporary  injunction  pending  an  order  to  show  cause 
why  an  injunction  should  not  issue,  under  section  223  of  the  Code, 
the  court  may  require  security  from  the  plaintiff.      Ct.  of  Appeals, 
1858,  Methodist  Churches  of  New  York  a.  Barker,  4  E.  P.  Smith's 
(18  N.  Y.}  R.,  463. 

4.  Whether  it  is  necessarily  to  be  required, —  Query  ?     Ib. 

5.  That  injunctions,  as  a  provisional  remedy,  should  be  very  cautiously 
allowed ;  and  the  considerations  which  limit  the  issuing  of  permanent 
injunctions,  as  final  relief,  should  much  more  govern  the  court  on  an 
application,  pendents  lite.     N.  Y.  Superior  Ct.,  Gen.  T.,  1857,  Fred- 
ericks a.  Mayer,  1  Bosw.,  227. 

6.  Whether  an  injunction  will  lie  to  restrain  a  breach  of  contract  for 
personal  services, —  Query?     Ib. 

7.  Where  the  object  of  the  action  is  a  permanent  injunction,  the  court 
should  never  grant  a  temporary  injunction  where  they  can  see  that  no 
permanent  injunction  could  be  finally  awarded  on  the  facts  alleged. 
JV.  Y.  Superior   Ct.,  Gen.  T.,  1858,  Durgan  a.  Hogan,  1  JBosw.,  645, 
S.  C.,  16  How.  Pr.  R.,  164. 

8.  In  the  absence  of  undue  advantage,  fraud,  or  surprise,  the  tenant  can- 
not have  an  injunction  to  restrain  summary  proceedings  to  recover 
possession  taken  by  his  landlord  against  him.     Ib. 

9.  Nor  can  an  assignee  of  the  tenant,  under  an  assignment  for  benefit  of 
creditors,  when  he  has  never  exercised  any  acts  of  ownership  of  the 
term  which  would  make  him  liable  on  the  lease,  and  who  was  made  a 
party  to  the  proceedings,  and  made   no  objection  or  defence  thereto. 
have  an  injunction  on  the  ground  that  no  demand  of  the  rent  was 
ever  made  on  him.     Supreme  Ct.,  Sp.  T.,  1858,  Bokee  a.  Hammers- 
ley,  16  How.  Pr.  R.,  461. 

10.  An  injunction  should  not  be  allowed  to  an  extent  not  necessary  to 
the  plaintiff's  rights.     So  held,  where  to  secure  a  debt  of  $3400,  the 
plaintiff  sought  an  injunction  against  a  responsible  debtor,  enjoining 
the  debtor  from  interfering  with  property  to  the  amount  of  $30,000. 
Supreme   Ct.,  Sp.  T.,  1858,  Gallatin  a.  The  Oriental  Bank,  16  How. 
Pr.  R.,  253. 

11.  An   objection  of  defect  of  parties  is  not  ground  of  disobeying  an 
injunction  and  order  for  a  receiver.     [Harrison  a.  Merton,  4  Henn.  <fc 
M.,  483 ;  Carter  a.  Washington,    1   Ib.,  203 ;  Tradesman's  Bank  a. 
Merritt,  1  Paige,  302.]     So  held,  in   a  creditor's  action  against  only 
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the  general  partners  in  a  limited  partnership.     JV.  Y.  Common  Pleas, 
Gen.  T.,  1855,  Schulten  a.  Lord,  4  E.  D.  Smith's  C.  P.  R.,  206. 
12.  It  seems,  that  it  would  be  otherwise  if  the  property  were  in  posses- 
sion, or  under  the  control  of  the  absent  party,  or  where  a  receivership 
would  interfere  with  some  interest  of  his  immediately  affected.    Jb. 

CAUSE  OF  ACTION,  45. 

INQUEST. 

The  plaintiff  cannot  take  an  inquest  at  a  circuit  for  which  he  has  not 
served  a  notice  of  trial,  although  he  has  been  called  there  by  a  notice 
of  the  defendant.  Potter  a.  Davison,  Ante,  43. 

INTERPLEADER. 

In  an  action  brought  in  the  New  York.  Superior  Court  to  recover  from 
the  defendants  moneys  deposited  with  them  by  the  plaintiff's  as- 
signors, the  defendants  showed  that  after  the  action  was  brought,  they 
had  been  served  with  an  attachment  in  another  action,  by  parties 
claiming  the  fund,  and  that  there  was  also  another  suit  pending  in 
the  Supreme  Court  by  claimants  on  behalf  of  creditors,  seeking  to  set 
aside  the  assignment  which  was  the  ground  of  the  claim  of  the  plain- 
tiffs in  this  action. 

Held,  that  their  motion  to  substitute  such  claimants  as  defendants 
must  be  granted.     Wilson  a.  Duncan,  Ante,  354. 

JOINDER  OF  ACTIONS. 

1.  Whether  the  provision  of  169  of  the  Code,  allowing  both  legal  and 
equitable  causes  of  action  to  be  united,  extends  to  any  other  than  that 
class  of  cases  in  which  it  was  formerly  well  settled  that  a  court  of 
equity,  having  acquired  jurisdiction,  could  go  on  to  administer  legal 
relief, —  Query?     Lattin  a.  McCarty,  Ante,  225. 

2.  A  defendant,  liable  upon  an  original  undertaking,  cannot  be  joined 
with  one  liable  upon  a  collateral  undertaking, — e.  g.,  a  lessee  and  his 
surety  in  a  lease  and  guaranty  thereof.     [Leroy  a.  Shaw,  2  Duer,  626; 
De  Rider  a.  Schermerhorn,  10  Barb.,  638 ;  Hall  a.  Farmer,  2  Comst., 
553.]     JV.  Y.  Common  Pleas,  Gen.  T.,  1855,  Phalen  a.  Dingee,  4  E. 

D.  Smith's  C.  P.  E.,  379. 

_ 

3.  Causes  of  action  for  libel,  slander,  and  malicious  prosecution  in  be- 
half of  the  people,  for  a  crime,  may  be  joined  in  one  action.     They 
are  all  injuries  to  character.     Martin  a.  Mattison,  Ante,  3. 

JUDGMENT,  6. 
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JUDGMENT. 

1.  Nearly  a  year  after  a  decision  for  the  plaintiff  on  a  trial  by  the  court, 
the  parties  entered   an  order,  on   stipulation,  that  judgment  be  sus- 
pended, and  that  the  exceptions  be  heard  in  the  first  instance  at  gen- 
eral term ;    and  on  such    hearing   the  judgment  was   rendered  for 
plaintiff. 

Held,  that  the  objection  that  this  course  was  pursued,  not  in  conse- 
quence of  any  direction  of  the  judge  at  the  trial,  but  by  mere  consent 
of  the  parties,  was  not  ground  of  reversing  the  judgment  in  the  Court 
of  Appeals.  It  would  be  within  the  power  of  the  Supreme  Court,  in 
their  discretion  to  order  an  amendment  of  the  roll  by  inserting  a  rule 
for  judgment,  and  a  notice  of  appeal,  nunc  pro  tune,  and  the  judgment 
is  not  void  for  want  of  such  amendment,  and  should  be  affirmed  if  no 
other  ground  of  reversal  appears.  Ct.  of  Appeals,  1859,  Lake  On- 
tario, Auburu,  and  New  York  Railroad  Company  a.  Marvine,  4  E.  P. 
Smith's  (18  N.  Y.)  B.,  585. 

2.  When  several  persons  are  united   as  defendants  in  an  action  for  a 
wrong,  and  it  is  alleged  and  proved  that  all  jointly  did  the  wrong  com- 
plained of,  the  damages  cannot  be  severed,  so  as  to  be  apportioned  ac- 
cording to  their  respective  degrees  of  guilt ;  but  the  plaintiff  is  entitled 
to  a  judgment  against  all,  for  the  amount  of  damage  which  he  proves 
he  has  sustained.     O'Shea  a.  Kirker,  Ante,  69. 

3.  Where  the  jury,  the   court,  or  the   referee  severs  the  damages,  the 
plaintiff  may  enter  judgment  against  all  the  defendants  for  the  largest 
amount  found  against  any  of  them,  and  the  entry  of  a  remittitur  as 
to  the   other  amounts  is  a  matter  of  form.     The  entry  of  the  one 
judgment  for  the  larger  amount  is  in  itself  an  election  to  remit  the 
others;  and  the  judgment  should  not  be  reversed  because  there  is  no 
formal  remittitur.     Ib. 

4.  Two  defendants  were  sued  together  as  having  jointly  committed  a 
tort,  and  on  the  trial  it  was  proved,  by  competent  and  sufficient  evi- 
dence, that  they  jointly  did  the  wrong,  and  that  the  plaintiff  had  been, 
damaged  to  the  amount  of  $600.     The  referee  before  whom  the  cause 
was  tried,  severed  the  damages,  assessing  them  at  $150  against  one 
defendant,  and  $600  against  the  other.     On  his  report,  the  plaintiff 
entered  judgment  against  both  for  $600,  without  any  formal  remittitur 
as  to  the  lesser  amount. 

Hdd,  on  appeal  from  the  judgment,  that  the  severing  of  the  dam- 
ages was  rightly  disregarded  in  entering  the  judgment,  and  that  the 
judgment  so  entered  was  correct,  and  should  be  affirmed,  with  leave  to 
the  plaintiff  to  modify  its  form  (if  so  advised),  so  as  to  state  that  he 
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elected  to  remit  the  lesser  sura,  and  take  judgment  against  both  for  the 
larger  sum.     Ib. 

5.  In  an  action  against  two  for  injury  to  property  without  force,  the  evi- 
dence showed  that  the  injury  resulted  from  the  joint  act  of  the  two, 
but  the  jury  found  that  each  was  liable  for  a  part  only  of  the  injury, 
and  they  severed  the  damages  accordingly,  and  judgment  was  entered 
for  a  different  sum  against  each. 

Held,  that  neither  judgment  could  be  sustained,  and  it  was  not  a 
case  for  permitting  the  plaintiff  to  elect,  since  it  was  impossible  to  say 
upon  what  ground  the  jury  had  based  the  liability  of  either.  JV.  Y. 
Common  Pleas,  Gen.  T.,  1855,  Turner  a.  McCarthy,  4  E.  D.  Smith's 
C.  P.  R.,  247. 

6.  The  complaint  was  against  two,  for  use  and  occupation.     On  the  trial 
the  plaintiff  offered  a  landlord  and  tenant's  agreement,  with  guaranty, 
by  which  it  appeared  that  one  defendant  was  lessee  and  the  other 
merely  surety. 

Held,  that  the  misjoinder  of  actions  was  fatal  to  a  judgment  for 
plaintiff.  It  was  not  necessary  that  the  defendant  should  raise  the  ob- 
jection by  demurrer,  as  it  did  not  appear  on  the  complaint.  N.  Y. 
Common  Pleas,  Gen.  T.,  1855,  Phalen  a.  Dingee,  4  E.  D.  Smith's 
C.  P.  R.,  379. 

V.  In  an  action  against  the  vendor  for  specific  performance,  where  his 
defence  is  that  he  has  no  title  to  the  premises  agreed  to  be  conveyed, 
the  court  may,  under  the  Code,  order  a  reference  to  ascertain  the  plain- 
tiff's damages,  and  give  judgment  in  the  alternative  for  specific  per- 
formance, or  for  the  recovery  of  damages  instead  of  dismissing  the 
complaint,  and  turning  the  plaintiff  over  to  his  action  for  damages. 
Stevenson  a.  Buxton,  Ante,  414. 

8.  In  an  action  for  damages  for  the  taking  of  personal  property,  the 
plaintiff  recovered  six  cents,  which  was  paid  at  the  trial.     The  de- 
fendant entered  judgment  for  his  costs,  which  the  plaintiff  moved  to 
set  aside. 

Held,  that  though  the  defendant's  proper  course,  where  in  such 
case  the  plaintiff  refuses  to  enter  judgment,  so  that  he  cannot  have  his 
costs  inserted  on  notice,  was  to  move  for  leave  to  enter  judgment  for 
his  costs,  it  would  be  useless  to  vacate  the  judgment,  as  he  would 
be  entitled  upon  the  same  papers  to  leave  to  enter  it  again ;  and 
the  motion  should  be  denied  without  costs.  Runnell  a.  Griffin, 
Ante,  39. 

9.  When  a  judgment  obtained  by  default  is  allowed  to  stand  as  security, 
and,  the  defendant  being  let  in  to  defend,  the  plaintiff  again  recovers 
a  judgment  which  is  reversed  on  appeal ;  the  former  judgment  falls 
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with   the  reversal   of  the  second.     JV.    Y.   Common  Pleas,  Gen.  T., 
1855,  Pierce  a.  Thomas,  4  E.  D.  Smith's  C.  P.  R.,  354. 

10.  The  validity  of  a  decree  and  sale  in  foreclosure  is  not  affected  by  the 
fact,  that  pending  the  suit  one  of  the  parties  defendant  became  bank- 
rupt, and  had  an  assignee  appointed  under  the  act  of  1841,  who  was 
not  brought  in  as  defendant.     Persons  acquiring  new  interests  in  the 
subject  of  the  action,  after  its  commencement,  must  assert  their  inter- 
est themselves,  or  forfeit  it.     Supreme  Ct.,  Gen.  T.,  1858,  Cleveland 
a.  Boerum,  27  Barb.,  252. 

11.  At  most,  the  assignee  in  such  case  might  move  within  the  year  after 
decree,  for  irregularity.     [2  Rev.  Stats.,  359;  Johnson  a.  Fitzhugh,  3 
Barb.  Ch.  R.,  371.]     Ib. 

12.  In  an  action  here  upon  a  judgment  of  a  circuit  court,  in  and  for  the 
county  of  Adams,  in  the  State   of  Mississippi,  the  plaintiff  offered  a 
copy  of  the  record,  attested  by  the  clerk,  and  the  attestation  and  offi- 
cial character  of  the  clerk  certified  by  a  magistrate.     The  magistrate, 
in  his  certificate,  described  himself  as  presiding  judge  of  the  "first 
judicial   district,"   &c.,   "  which   said   district   includes  the  county  of 
Adams."     The  record  showed  that  the  county  of  Adams  was,  at  the 
time  of  recovery  of  judgment,  in  the  third  judicial  district. 

Held,  that  the  record,  as  certified,  was  admissible,  and  that  the 
plaintiff  was  not  bound  to  prove,  in  the  first  instance,  that  Adams 
county  was  in  I\\Q  first  district  at  the  time  of  the  giving  of  the  certifi- 
cate. By  the  constitution  of  Mississippi,  the  legislature  is  authorized 
to  change  the  districts,  and  the  court  would  presume  a  change  to  have 
been  made  which  would  render  the  certificate  and  record  consistent. 
It  is  for  the  defence  to  show  affirmatively  that  the  judgment  was 
coram  non  judice.  Court  of  Appeals,  1858,  Hatcher  a.  Rocheleau,  4 
E.  P.  Smith's  (18  N.  Y.)  JR.,  SQ. 

13.  The  certificate  of  the  magistrate  that  the  clerk's  "  attestation   is  in 
due  form  of  law,"  is  conclusive  that  the  attestation  is  in  proper  form 
for  the  purpose  of  the  admissibility  of  the  copy  of  the  record  in  evi- 
dence.    It  is  made  by  the  act  of  Congress  the  only  evidence  on  that 
subject.     [1   Greenl.  Ev.,  §  506  ;  Drummond  a.  Magruder,  9  Cranch, 
122  ;  Craig  a.  Brown,  1  Pet.  C.  C.  R.,  852  ;  Smith  a.  Blagge,  1  John. 
Cas.,    238 ;    Ferguson    a.    Harwood,    7    Cranch,    408  ;    Edmiston    o. 
Schwartz,  13  S.  &  R.,  135  ;   2  Cow.  &  Hill's  Notes,  800,  861,  1130. 
1132,  1133.]     Ib. 

14.  The  certificate  itself  is  presumptive  proof  of  the  official  character  of 
the  certifying  magistrate,  in  case  of  the  judgment  of  a  court  of  gen- 
eral jurisdiction  of  a   sister   State.     [Const,  of  U.  S. ;  Kimmersley  a. 
Orpe,  1  Doug.,  56 ;  Clement  a.  Durgins,  1  Greenl.,  9  ;  Cow.  &  Hill's 
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Notes,  628,  1165,  124*7;  United  States  a.  Amedy,  11  Wheat.,  392; 
Thomas  a.  Tanner,  6  Monr.  R.,  52,  53,  54 ;  Kirkland  a.  Smith,  2 
Mart.  Louis.  R.,  497,  498 ;  Stephenson  a.  Bannister,  3  Bibb,  369,  370  ; 
2  Cow.  &  Hill's  Notes,  1131.]  Ib. 

15.  The  record  showed  that  an  alias  summons  was  returned  executed, 
and  also  that  the  defendant  appeared  by  attorney. 

Held,  sufficient  to  show  jurisdiction.    [2  Cow.  &  H.  Notes,  909.]    Ib. 

16.  It  seems,  that  the  court  being  one  of  general  jurisdiction,  such  proof 
is  unnecessary,  as  jurisdiction  of  the  person  would  be  presumed.     [2 
Cow.  <fc  H.  Notes,  905,  906  ;  Moulin  a.  Trenton,  4  Zabr.,  222.]     Ib. 

17.  A  statement  that  the  plea  filed,  if  any,  had  been  lost  or  mislaid,  or 
withdrawn,  so  that  it  could  not  be  recorded,  was  inserted  in  the  judg- 
ment.    This  appeared  to  have  been  a  part  of  the  record,  and  not  a 
memorandum  of  the  clerk  in  preparing  the  copy.     It  purported  to 
have  been  inserted  when  the  record  was  made  up. 

Held,  that  the  omission  of  the  plea  was  mere  matter  of  practice  of 
the  court,  whose  judgment  was  recorded,  and  did  not  in  any  way 
affect,  collaterally,  the  validity  of  the  record  or  judgment.  Ib. 

18.  In  such  action,  no  evidence  to  impeach  the  judgment  on  the  merits, 
is  receivable.     [Shumway  a.  Stillman,  6  Wend.,  447 ;  4  Cow.,  292  ; 
Spencer  a.  Brockway,  1  Ohio,  260.]     Ib. 

19.  That  defendant  has  the  same  name  with  the  person  against  whom 
the  judgment  was  recovered,  is  presumptive  evidence  (and  sufficient, 
no  suspicious  circumstances  appearing),  of  his  identity,  and  the  judge 
at  the  trial  may  assume  that  fact  without  submitting  it  to  the  jury. 
[Jackson  a.  Cody,  9  Cow.,  140,  and  cases  cited;  2  Cow.  &  H.  Notes, 
1301.]     Ib. 

20.  A  debtor  owning  real  property  agreed  to  secure  his  debt  and  new 
advances  made  to  him,  by  a  confession  of  judgment.     In  pursuance  of 
the  agreement  the  advances  were  made,  and  judgment  to  secure  the 
whole  debt  was  entered,  but  upon  an  insufficient  statement. 

Held,  that  the  court  would  not  relieve  the  creditor  against  the 
claims  of  subsequent  bona  fide  purchasers  and  incumbrancers,  although 
they  had  notice  of  the  existence  of  the  judgment  when  they  became 
such.  Hammond  a.  Bush,  Ante,  152. 

21.  A  complaint  stating  only  such  facts,  and  seeking  to  have  the  judg- 
ment by  confession  amended,  and  the  debt  declared  a  lien  prior  to  the 
intervening  claimants,  should  be  dismissed,  with  costs  to  all  the  de- 
fendants who  resist  the  action.     Ib. 

22.  Judgment  was  entered  upon  a  statement  in  the  following  form  : 
"  The  above  indebtedness  arose  on  a  promissory  note  made  by  the  de- 
fendants to  the  plaintiff,  dated,  &c.,  in  the  sum  of  $700,  with  interest, 
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that  amount  of  money  being  had  by  the  derendants  of  the  plaintiff, 
and  upon  which  there  is  this  day  due  the  sum  of  $782.07,  together 
with  $80.41,  now  due  the  plaintiff  from  the  defendants  as  costs  iu  an 
action  brought  against  the  defendants  by  the  plaintiff  on  said  promis- 
sory note,  in  the  Supreme  Court,  which  suit  is  now  discontinued  bv 
the  plaintiff  upon  this  confession  of  judgment  to  him  by  the  de- 
fendants." 

Held,  on  motion  of  other  judgment  creditors,  insufficient.  [Chap- 
pell  a.  Chappell,  2  Kern.,  215;  Dunham  a.  Waterman,  6  Abbotts' 
Pr.  R.,  357.]  To  say  :  "that  amount  of  money  being  had  by  the  de- 
fendants of  the  plaintiff,"  without  saying  when,  and  in  what  sums  had, 
or  under  what  circumstances,  and  for  what  objects  or  purposes, — 
whether  as  a  gift  or  a  loan,  or  for  money  collected  and  misapplied,  or 
in  payment  of  property  not  delivered,  or  upon  any  other  contract 
which  the  defendants  failed  to  execute,  is  to  withhold  and  conceal 
from  the  other  creditors  of  the  defendants  the  most  material  facts  out 
of  which  the  debt  arose.  Supreme  Ct.,  Sp.  T.,  1858,  Freligh  a. 
Brink,  16  How.  Pr.  £.,  272. 

23.  A  statement  for  judgment  upon  confession  to  secure  a  contingent 
liability,  must  show  the  facts  out  of  which  the  indebtedness  arises  as 
fully  as  if  it  were  to  secure  an  absolute  indebtedness.     Wiunebrenner 
a.  Edgerton,  Ante,  419. 

24.  A  judgment  confession  to  secure  a  contingent  liability  on  a  guaran- 
ty, should  be   set  aside  on  motion  of  a  subsequent  judgment-creditor, 
if  the  statement  in  which  it  is  entered  does  not  show  the  particulars 
of  the  contract  on  which  the  liability  rests  ;  e.  g.,  in  case  of  a  promis- 
sory note,  who  are  the  parties  to  it,  and  the  facts  which  impose  a 
liability  thereon  on  the  plaintiff,  and  in  behalf  of  the  defendant,  and 
such  a  liability  as  the  defendant  is  bound  to  protect.     II). 

ACTION  FOR  CHATTELS,  2;  AMENDMENT,  5,  6,  8;  APPEAL,  1,  19;  AR- 
REST, 2  ;  ASSIGNMENT  OF  CAUSE  OF  ACTION,  6,  7  ;  CORPORATION,  1,  2; 
DEFENCES,  10,  11;  JUDICIAL  SALE,  3;  JUSTICE'S  COURT;  MARINE 
COURT  ;  OFFER  TO  ALLOW  JUDGMENT. 

JUDICIAL  SALE. 

1.  Although  the  lands  to  be  sold  were  such  as,  under  other  circum- 
stances, should  be  sold  in  parcels  ;  yet  it  appearing  that  there  was  no 
adequate  demand  for  it  in  parcels,  that  only  a  small  portion  of  the 
mortgage  debt  was  yet  due,  and  that  the  mortgagors  were  insolvent, 
and  the  lands  inadequate  security ;  and  the  plaintiff  tendered  a  stipu- 
lation to  bid  on  a  sale  in  one  parcel  up  to  the  amount  of  the  judgment. 
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Held,  that  the  court  should  order  a  sale  in  one  parcel.  [1  Paige, 
450.]  Supreme  Ct^  Sp.  T.,  1858,  Gregory  a.  Campbell,  16  How. 
Pr.R.,  417. 

2.  The  defendant  moved  to  set  aside  a  sale  in  foreclosure  on  the  ground 
of  inadequacy  of  price.     His  efforts  tended  to  show  that  the  property 
sold  at  one-fifth  its  value.    Of  the  several  purchasers,  only  one  objected 
to  vacating  the  sale,  and  he  admitted  that  what  he  bought  was  at  half 
its  value. 

Held,  1.  That  as  to  those  who  did  not  oppose,  the  motion  to  vacate 
must  be  granted  by  default. 

2.  The  purchaser  opposing  should  receive  $250,  as  a  fair  indemnity 
for  his  costs  and  counsel  fees,  and  as  some  allowance  for  the  loss  of  a 
bargain. 

3.  The  defendant  should  pay  the  plaintiff  $10  costs  of  motion,  and 
all  the  costs  of  the  former  advertisement  of  sale.     Supreme  Ct.,  I. 
Dist.,  Gen.  T.,  1857,  March  a.  Lowry,  16  How.  Pr.  £.,  41. 

3.  The  title  of  a  bona  fide  purchaser,  without  notice,  under  a  judicial  sale 
regularly  made,  in  pursuance  of  a  judicial  order  valid  on  its  face,  can- 
not be  impeached  on  the  ground  of  a  secret  fraud  in  obtaining  the 
order.     N.   Y.  Superior   CY.,  Gen.  T.,  1857,  Clarke  a.  Davenport,  1 
£osw.,  95,  120. 

4.  The  land  of  S.,  subject  to  a  mortgage  held  by  M.,  was  sold  on  execu- 
tions on  judgments  in  favor  of  K.  and  in  favor  of  M. ;  both  judgments 
were  subsequent  to  the  mortgage,  and  M.'s  judgment  was  subsequent 
to  that  of  K.     On  the  sale,  K.  bid  in  the  land  for  merely  the  amount 
of  his  judgment.     Subsequently,  and  before  the  judgment  debtor's  time 
to  redeem  expired,  M.  foreclosed  his  mortgage  under  the  power  of  sale, 
and  out  of  the  surplus  paid  K.  the  amount  of  money  necessary  to 
redeem  from  the  execution  sale,  and  also  retained  the  amount  of  his 
own  junior  judgment. 

Held,  that  he  was  entitled  to  retain  such  sum,  as  against  a  creditor 
by  a  junior  judgment,  on  which  there  had  been  no  sale.  K.  acquired, 
by  the  certificate  of  sale,  only  a  lien  upon  the  land,  which  was  extin- 
guishable  by  redemption.  If  at  the  expiration  of  fifteen  months,  the 
sale  had  been  consummated  by  the  usual  conveyance,  the  lien,  not  only 
of  the  bank  judgments,  but  of  all  junior  judgments,  would  have  been 
forever  gone.  But  the  sheriff's  sale  of  itself,  without  reference  to  lapse 
of  time  and  subsequent  events,  did  not  extinguish  the  heir  of  junior 
judgments  on  which  the  sale  did  not  take  place ;  nor  did  it  divest  the 
debtor's  title.  But  though  the  debtor  did  not  actually  redeem,  yet  the 
redemption  made  by  M.  out  of  the  surplus,  was  virtually  a  redemption 
by  the  debtor,  and  should  have  the  same  effect  [Phyfe  a.  Riley,  15  Wend., 


NEW-YORK  :   JANUARY— JULY,  1859.          523 


JURISDICTION. 


248];  no  distinct  affirmative  act  of  the  debtor  was  necessary.  The 
same  legal  effect  took  place  as  if  the  surplus  had  been  paid  to  him,  and 
he  had  paid  it  to  K.  The  sheriff's  sale  to  K.  was  thereby  vacated. 
[2  Rev.  Stats.,  370,  §§  45,  46,  49,  51,  61  ;  1  Cow.,  501,  444  ;  2  Ib., 
518  ;  7  Ib.,  540  ;  20  Johns.,  3  ;  15  Wend.,  248  ;  4  Barb.,  159.]  The 
junior-judgment  creditors  thereupon  became  entitled  to  the  remaining 
surplus,  in  the  order  of  their  liens  ;  and  M.,  holding  the  first  of  such 
judgments,  was  entitled  to  be  paid.  The  fact  that  the  sale  to  K.  was 
partly  upon  his  judgment^  did  not  satisfy  it,  for  no  moneys  applicable 
to  it  were  raised  then.  At  most,  his  lien  was  suspended,  and  was 
restored  by  the  sale  under  the  mortgage,  and  virtual  redemption  out 
of  the  proceeds.  Ct.  of  Appeals,  1858,  Bodine  a.  Moore,  4  E.  P. 
Smith's  (18  N.  Y.}  R.,  347. 

JURISDICTION. 

1.  The  courts  of  one  State  or  country  have  no  jurisdiction  of  actions  be- 
tween citizens  of  another  State,  for  damages  for  purely  personal  torts, 
committed  within  the  jurisdiction  of  another  State.     Molony  a.  Dows, 
Ante,  316. 

2.  An  action  for  an  assault  or  false  imprisonment  is  maintainable  only  in 
the  courts  of  the  State  where  the  wrong  was  done.     Ib. 

3.  In  that  class  of  cases  where  facts  are  preliminarily  to  be  proved  as  the 
basis  of  the  right  to  employ  process — e.  g.,  in  an  application  for  an 
attachment  to  be  issued  under  Laws  of  1831,  ch.  300,  §§  34  and  35, 
as  amended  by  Laws  of  1842,  ch.  107 — if  the  proof  has  a  legal  tend- 
ency to   make  out  the  case  required  by  the  statute,  although  it  be 
so  slight  and  inconclusive  that,  upon  a  direct  proceeding  to  review  it, 
the  magistrate's  action  would  be  reversedryet  in  a  collateral  action  the 
process  will  be  deemed  valid.    It  will  be  so  deemed  because  the  justice, 
having  proof  presented  to  him,  and  being  required  by  law  to  determine 
upon  the  weight  of  the  proof,  has  acted  judicially  in  making  his  deter- 
mination.    His  decision  may  be  erroneous,  but  is  not  void.     [Miller  a. 
Brinkerhoff,  4  Den.,  118  ;  Van  Alstyne  a.  Erwin,  1  Kern.,  331.]      Ct. 
of  Appeals,  1858,  Skinnion  a.  Kelley,  4  E.  P.  Smith's  (18  N.   Y.) 
.#.,  355. 

4.  Where,  in  an  action  for  taking  the  goods  of  plaintiff,  the  defendant 
justified,  under  an  execution  issued  on  a  judgment  in  proceedings  com- 
menced by  an  attachment,  and  the  proof  before  the  justice  showed  in  the 
attachment  that  the  defendant  was  a  farm-tenant  of  the  plaintiff  in  the 
attachment,  and  indebted  to  him  and  to  others ;  that  he  had  frequeiitly 
refused  payment ;  had  removed  his  crops,  and  disposed  of  them ;  ap- 
peared to  have  money,  but  not  only  refused  to  pay,  but  said  he  did  not 


524  ABBOTTS'  PRACTICE  DIGEST. 


JURISDICTION. 


know  whether  he  should  do  so  or  not ;  and  other  circumstances  were 
corroborative. 

Held,  that  although  these  were  far  from  proving  an  intent  to 
defraud  creditors,  yet  they  tended  that  way,  and  were  sufficient  to 
uphold  the  process.  Ib. 

5.  Where  the  jurisdiction  of  a  subordinate  tribunal  having  cognizance 
of  the  general  subject,  has  attached  by  the  presentation  of  a  verified 
prima  facie  case,  and  by  the  appearance  of  the  parties, — e.  g.,  in  the 
case  of  proceedings  before  a  surrogate's  court  for  the  probate  of  a 
will — its  decision  even  on  a  quasi  jurisdictional  fact,  such  as  that  of 
inhabitancy,  is  conclusive,  unless  reversed  on  appeal.     Morrell  a.  Den- 
nison,  Ante,  401. 

6.  Where  after  a  great  lapse  of  time  it  is  _  sought  to  avoid  collaterally 
the  proceedings  of  a  surrogate,  in  admitting  to  probate  a  will,  on  the 
ground  that  by  reason  of  the  testator's  non-residence,  the  surrogate 
had  no  jurisdiction ;  the  question  is  not,  was  the  inhabitancy  of  the 
testator  such  that  the  surrogate  had  no  jurisdiction,  but  was  the  surro- 
gate necessarily  wrong  in  deciding  on  the  evidence  before  him,  that 
the  testator  was  an  inhabitant  of  the  county.     Ib. 

V.  A  foreign  corporation  who  have  appeared  as  defendants  in  an  action 
in  the  Supreme  Court,  are  for  the  purposes  of  the  action,  as  much 
within,  and  subjected  to,  the  jurisdiction  of  the  court  as  if  they  were 
a  corporation  under  the  laws  of  this  State.  It  is  true  that  for  the 
purposes  of  certain  provisions  of  the  statute  of  limitations,  they  can 
never  come  within  the  description  of  those  who  are  called  residents, 
so  as  to  allow  the  statute  to  run  against  them ;  but  their  foreign  ori- 
gin does  not  prevent  actions  against  them,  for  any  cause,  when  they 
can  be  brought  within  the  jurisdiction  of  the  court.  Supreme  Ct., 
Gen.  T.,  1858,  Dart  a.  Farmers'  Bank  at  Bridgeport,  27  Barb.,  337. 

8.  Proceedings  against  corporations  under  the  provisions  of  2  Revised 
Statutes,  463,  §  36,  are  to  be  deemed  within  the  general  jurisdiction 
and  powers  of  the  Supreme  Court,  and  not  under  a  merely  special 
statutory  jurisdiction.     [Judson  a.  Rossie  Galena  Company,  9  Paige, 
600  ;  Canal  and  Walker  streets,  2  Kern.,  406.]      Ct.  of  Appeals,  1859, 
Bangs  a.  Duckin6eld,  4  E.  P.  Smith's  (18  N  Y)  R.,  592. 

9.  The  petition  for  the  appointment  of  a  receiver  of  an  insolvent  corpo- 
ration, and  the  order  granting  it  were  entitled  as  in  the  action  of  L. 
against  the  corporation,  but  the  petition  described  itself  as  the  peti- 
tion of  "  W.,  the  above-named  plaintiff's  attorney."     Sometime  after 
the  appointment  the  court  ordered   an  amendment,  making  it  to  ap- 
pear the  petition  of  L.  by  W. 

Held,  that  the  irregmlarity  did  not  affect  the  jurisdiction  of  the 
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Supreme  Court  to  make  the  order  of  appointment  in  the  strict  sense 
of  the  word  jurisdiction.  Their  order  may  have  been  erroneous  and 
reversible  on  appeal,  but  the  objection  not  being  taken,  the  corpora- 
tion were  precluded,  and  the  irregularity  could  not  avail  a  defendant 
sued  by  the  receiver.  Ct.  of  Appeals,  1859,  Bangs  a.  Duckiufield, 
4  E.  P.  Smith's  (18  JV.  F.)  R.,  592. 

10.  Of  the  meanings  of  "  jurisdiction."     Ib. 

11.  The  court  cannot  acquire  jurisdiction  by  the  laches  of  the  defend- 
ant.    And  a  motion  to  vacate  a  judgment  for  jurisdictional   objec- 
tion— e.  g.,  insufficient  service  of  summons — should  not  be  deemed 
prejudiced  by  delay  in  making  the  motion.     Titus  a.  Relyea,  Ante, 
177. 

12.  Of   the  distinction  between  irregularity  and  want  of  jurisdiction. 
D'lvernois  a.  Leavitt,  Ante,  59. 

13.  A  statute  conferring  upon  an  officer  the  powers  of  a  justice  of  the 
Supreme  Court  confers  only  those  powers  which  a  justice  of  the  Su- 
preme Court  holds  in  his  capacity  as  such,  not  those  devolved  upon 
him  as  Supreme  Court  commissioner.     Dooley's  Case,  Ante,  188. 

APPEAL,  14  ;  .CORPORATION,  1,  2  ;  COSTS  ;  COUNTY  COURT  ;  COURT,  1, 
3  ;  FOREIGN  CORPORATION  ;  JUSTICE'S  COURT  ;  MANDAMUS,  3  ;  SER- 
VICE AND  PROOF  OF,  1  ;  SURROGATE. 


JUSTICE'S  COURT. 
[DISTRICT  COURTS  ;  MARINE  COURT.] 

I. — Jurisdiction. 

A  question  of  possession  is  not  "  a  question  of  title,"  which  will  oust 
the  jurisdiction  of  the  justice  [Eple  a.  Quackenboss,  6  Hill,  537],  and 
where  possession  of  real  property  is  prima  facie  sufficient  to  enable  the 
plaintiff  to  maintain  his  action, — e.  g.,  in  an  action  by  a  plank-road 
company,  to  recover  penalties  for  passing  their  gate  without  paying 
toll, — the  justice  will  have  jurisdiction  unless  the  defendant  disputes 
the  title  itself.  [Koon  a.  Mazuzan,  6  Hill,  44.]  Supreme  Ct.,  Gen. 
T.,  1858,  Fredonia  and  Sinclearville  Plank-Road  Company  a.  Wait, 
27  Barb.,  215. 

.  If  the  defendant  intends  to  raise  the  question  of  title  he  should  set 
forth,  in  his  answer,  the  matter  showing  that  title  would  come  in  ques- 
tion, and  should  give  the  required  undertaking.  Ib. 

,  The  complaint  was  for  damages  to  the  plaintiff's  house,  fence,  and 
wood-house,  and  for  obstructing  the  door  of  the  plaintiff's  house, 
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carrying  away  his   fence,  boards,  &c.     The   answer  was   a  general 
denial. 

Held,  that  the  plaintiff's  title  was  not  put  in  issue.  N.  T.  Com- 
mon Pleas,  Gen.  T.,  1855,  Althause  a.  Rice,  4  E.  D.  Smith's  C.  P. 
R.,  347. 

4.  An  affidavit  to  remove  an  action  from  before  a  justice  on  the  ground 
that  he  is  a  witness  for  the  party  applying,  must  clearly  show  that  he 
is  a  necessary  witness.     It  is  not  enough  that  he  is  a  material  wit- 
ness.    [Young  a.  Scott,  3  Hill,  32  ;  Murtha  a.  Walter,  2  Sandf.,  517.] 
Saratoga  Co.  Ct.,  1857,  Board  of  Excise  of  Saratoga  a.  Doherty,  16 
How.  Pr.  R.,  46. 

5.  Official  acts  of  persons  heretofore  appointed  to  the  office  of  justice  of 
the  peace  by  the  governor  confirmed,  and  all  liabilities  of  such  per- 
sons for  executing  such  offices,  and  of  other  persons  for  acts  founded 
thereon  remitted;  but  without  prejudice  to  any  suit  or  proceedings 
already  commenced.     Laws  of  1859,  161,  ch.  64. 

II. — Summons  and  Service. 

1.  In  an  action  for  a  penalty  under  the  License  Law  of  1857,  the  con- 
stable's return  upon  the  summons  was  this  :  "  Personally  served  on  this 
4th  day  of  September,  1857.     B.  Goeway,  constable." 

ffeld,  sufficient.  [2  Rev.  Stats.,  4th  ed.,  430,  §  14  ;  Cow.,  418  ; 
17  Wend.,  517.]  It  was  not  necessary  to  serve  a  copy  of  the  sum- 
mons unless  it  was  demanded.  [2  Rev.  Stats.,  supra,  §  13.]  It  was 
not  necessary  for  the  constable  to  return  that  he  served  the  sum- 
mons in  the  county  where  it  was  issued.  It  must  be  presumed 
that  he  did  so,-for  it  was  his  duty  to  do  so.  Saratoga  Co.  Ct.,  1857, 
Board  of  Excise  of  Saratoga  a.  Doherty,  16  How.  Pr.  R.,  46. 

2.  It  is  not  necessary  that  the  return  should  show  that  the  indorsement 
required  by  the  statute,  to  be  made  on  the  summons,  was  also  served. 
This  may  be  presumed.     [Perry  a.  Tynen,  22  Barb.,  137.]     Ib. 

3.  The  summons  when  issued  was  indorsed  thus :  "  This  summons  is 
issued  according  to  the  provisions  of  §  13  of  an  act  entitled  'An  act. 
to  suppress  intemperance,  and   to  regulate  the  sale  of  intoxicating 
liquors,  passed  April  16,  1857.'     L.  G.  Hoffman,  justice  of  the  peace." 

Held,  a  sufficient  indorsement.  [2  Rev.  Stats.,  4th  ed.,  723,  §  7, 
Perry  a.  Tynen,  22  Barb.,  137.]  Ib. 

III. — Pleading. 

1.  When  the  defendant  demurs,  he  admits  the  facts  alleged,  and  the 
justice  on  overruling  the  demurrer  may  properly  render  judgment 
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absolutely  for  the  plaintiff.     Saratoga  Co.  Ct.,  1857,  Board  of  Excise 
of  Saratoga  a.  Doherty,  16  How.  Pr.  R.,  46. 

2.  It  seems,  that  in  an  action  for  unliquidated  damages,  the  defendant, 
by  not  denying,  does  not  admit  the  amount  of  damages  alleged  in  the 
complaint.      Herkimer    County    Ct.   (1858?),   Cristman  a.  Paul,   16 
How.Pr.  R.,  17. 

3.  The  complaint  showed  facts  which,  if  constituting  a  cause  of  action, 
at  most  entitled  the  plaintiff  to  nominal  damages. 

Held,  that  defendant  was  not  to  be  deemed  to  have  admitted  any 
thing  more  than  nominal  damages  by  having  failed  to  deny  the 
amount  of  damages.  Ib. 

IV. — Adjournment. 

1.  When  both  parties  appear  and  a  trial  is  had,  the  appellate  court  have 
no  power  to  reverse  except  for  error.     It  is  not  ground  for  doing  so, 
that  the  justice  refused  to  adjourn  on  account  of  the  illness  of  counsel. 
He  has  no  power  to  adjourn  the  cause  after  the  trial  has  commenced, 
without  the  consent  of  parties,  unless  it  is  found  impossible  to  finish 
the  trial  within  the  reasonable  time  for  holding  court.     jV.  Y.  Com- 
mon Pleas,  Gen.   T.,   1855,  Story  a.  Bishop,   4  E.  D.  Smith's  C. 
P.  R.,  423. 

2.  A  defendant  in  a  justice's  court,  applying  for  a  second  adjournment 
on  ground  of  the  absence  of  a  witness,  must  bring  himself  within  the 
statute,  and  show  affirmatively  and  satisfactorily  that  he  has  used  due 
diligence  to  obtain  the  attendance  of  the  absent  witness.     It  is  not 
enough  that  it  alleges  that  the  witness  was  not  within  reach  of  process 
on  the  day  the  affidavit  is  made.     It  may  still  be  true  that  he  was 
within  reach  until  that  day,  and  that  no  effort  had  been  made  to  ob- 
tain his  attendance.     Herkimer  County  Ct.  (1858  ?),  Cristman  a.  Paul, 
16  How.  Pr.  R.,  17. 

3.  It  seems,  that  an  affidavit  alleging  that  the  witness  had  been  out  of 
reach  of  process  since  the  last  adjournment,  would  be  sufficient.     Ib. 

4.  When  a  defendant  asks  an  adjournment,  without  showing  any  "suf- 
ficient reason  therefor,"  he  is  not  entitled  thereto  as  matter  of  right, 
and  the  court  cannot  reverse  a  judgment  because  an  adjournment  was 
refused.     JV.  Y.  Common  Pleas,  Gen.  T.,  1855,  Rawson  a.  Grow,  4 
E.  D.  Smith's  C.  P.  R.,  18. 

5.  The  return  stated  that  the  person  who  appeared  and  answered  on  be- 
half of  the  defendant  stated  that  the  defendant   requested   him  to 
come  to  court  and  get  the  case  adjourned. 

Held,  that  no  other  ground  of  the  application  appearing,  there  was 
no  error  in  refusing  to  adjourn  the  cause.  Ib. 
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6.  The  return  is  conclusive  in  relation  to  the  matters  transpiring  in  the 
court  below,  and  the  court  cannot,  on  appeal,  look  into  affidavits  to 
see  whether  any  reason  was  assigned  for  the  adjournment.  If  the  re- 
turn is  in  this  respect  defective,  an  amendment  should  be  procured  by 
application  for  an  order  upon  the  court  below,  to  make  a  further  or 
full  return  in  relation  to  the  matters  alleged  to  be  omitted  or  defec- 
tively set  forth.  Ib. 

AFFIDAVIT. 

V.— Default. 

1.  A  defendant  who  seeks  to  prove  that  an  injustice  has  been  done  to 
him,  by  allowing  to  the  plaintiff  a  claim  which  is  fully  supported  by 
the  testimony  of  an  indifferent  witness,  should  offer  further  proof  than 
his  own  unsupported  affidavit.     If  he  cannot  produce  the  affidavit  of 
any  witness,  he  should  at  least  show  that  there  are  witnesses  who  re- 
fuse to  give  their  affidavits,  and  who  have  knowledge  of  facts  to  which 
they  can  be  compelled  .to  testify,  and  which,  if  proved,  would  reduce 
or  disprove  the  plaintiff's  claim.     W.  Y.  Common  Pleas,  1855,  Lenta. 
Jones,  4  E.  D.  Smith's  C.  P.  JR.,  52 ;  Silkman  a.  Boiger,  4  Ib.,  236. 

2.  The  defendant  handed  the  summons  to  his  attorney,  who  promised  to 
appear,  but  being  called  from  town,  placed  it  in  charge  of  another  at- 
torney, and  the  latter  having  lost  the  key  to  his  desk,  wherein  the 
summons  was  deposited,  proceeded,  under  a  mistaken  impression,  to 
another  court. 

Held,  that  the  defendant's  default  was  sufficiently  excused,  within 
the  meaning  of  section  366  of  the  Code.  JV.  Y.  Common  Pleas,  1855, 
Lent  a.  Jones,  4  E.  D.  Smith's  C.  P.  R.,  52. 

VI. — Trial  and  Judgment. 

1.  After  the  jury  were  sworn,  but  before  the  trial  had  commenced,  the 
justice  ordered  some  of  the  jurors  to  be  withdrawn  and  others  sub- 
stituted. 

Held,  that  the  defendant,  by  not  objecting  at  the  time,  waived  his 
right  to  object.  N.  Y.  Common  Pleas,  Gen.  T.,  1855,  Cook  a.  Ritter, 
4  E.  D.  Smith's  C.  P.  R.,  253. 

2.  After  plaintiff  had  rested,  defendant  proved  a  prima  facie  defence,  and 
then  moved  to  dismiss  the  complaint,  which  was  denied. 

Held,  no  error.  The  plaintiff  had  a  right  to  contradict  the  de- 
fendant's evidence.  N.  Y.  Common  Pleas,  Gen.  T.,  1855,  Garland  a. 
Day,  4  E.  D.  Smith's  C.  P.  R.,  251. 

3.  The  complaint  in  an  action  for  services,  was  upon  a  quantum  meruit, 
not  on  special  contract,  and  the  answer  was  a  general  denial. 
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Held,  that  the  answer  put  in  issue  not  only  the  performance  of  the 
services,  but  their  value ;  and  although  the  evidence  tended  to  prove  a 
special  contract,  the  defendant  was  entitled  to  show,  under  the  plead- 
ings, that  the  work  was  unskilfully  done,  or  that  he  had  discharged 
the  plaintiff,  or  given  him  notice  to  stop.  JV.  Y.  Common  Pleas,  Gen. 
T.,  1855,  Raymond  a.  Richardson,  4  E.  D.  Smith's  C.  P.  R.,  171. 

4.  The  defendant's  offer,  in  general  terms,  to  show  that  he  had  objected 
to  the  plaintiff's  working,  without  indicating  to  whom  the  objection 
was  made,  should  be  deemed  sufficiently  specific  where  it  was  not  ob- 
jected to  as  indefinite,  and  the  evidence  was  excluded  on  grounds  that 
such  defence  was  not  pleaded.     Ib. 

5.  It  seems,  that  under  a  complaint  for  work  and  materials  in  building 
houses  in  Orange-street,  the  plaintiff  cannot  properly  recover,  also,  for 
work  done  in  Anthony-street.     McAllister  a.  Sexton,  4  E.  D.  Smith's 
C.  P.  £.,  41. 

6.  The  justice  is  not  at  liberty  to  assume  as  proved  a  matter  which  is 
really  a  question  of  fact  for  the  jury,  but  which  is  not  proved  by  evi- 
dence legally  conclusive,  and  make  that  assumption  the  ground  of  re- 
jecting evidence  which  might  have  influenced  the  minds  of  the  jury. 
JV.  T.  Common  Pleas,  Gen.  T.,  1855,  McAllister  a.  Sexton,  4  E.  D. 
Smith's  C.  P.  A,  41. 

7.  Although  on  appeal  the  court  may  be  of  opinion  that  evidence  im- 
properly rejected  would  not  have  changed  the  verdict,  yet  if  it  might 
have  done  so,  the  judgment  should  be  reversed.     Ib. 

8.  In  an  action  against  the  members  of  an  express  company  for  injury 
to  freight,  the  plaintiff  proved   that  the  goods  were  delivered  to  the 
defendants'  clerk,  and  that  they  were  injured ;  and  also  proved  an 
admission  by  T.,  one  of  the  defendants,  that  he  was  one  of  the  pro- 
prietors of  the  express.     The  defendants  then  proved  that  they  were 
not  a  partnership,  but  that  the  business  was  done  by  a  joint-stock 
company,  of  which   T.  was  not  a  member.     The  justice  thereupon 
granted  plaintiff's  motion  to  dismiss  against  all  the  defendants  but 
T.,  and  gave  judgment  against  him. 

Held,  regular.  N.  Y.  Common  Pleas,  Gen.  T.,  1855,  Fenn  a. 
Timpson,  4  E.  D.  Smith's  C.P.S.,Z16. 

9.  A  transcript  of  a  justice's  judgment,  though  for  a  less  amount  than 
twenty-five  dollars,  may  be  docketed  with  the  county  clerk,  and  there- 
upon becomes  a  judgment  of  the  county  court,  enforceable  like  other 
judgments,  except  that  it  is  not  a  lien  on  real  property.     Candee  a. 
Gundelsheimer,  Ante,  435. 

VOL.  VIII.— 34 


530  ABBOTTS'  PKACTICE  DIGEST. 


JUSTICES    COURT. 


VII. — Appeal. 

1.  The  notice  of  appeal  to  the  county  court  stated  as  the  grounds  of 
error,  "that  material  testimony  offered  on  the  trial  was  excluded;" 
that  "material  testimony  was  admitted  which  ought  to  have  been 
excluded;"  that  "the  evidence  was    insufficient  on  the   question   of 
damages,  and  that  the  judgment  was  against  the  law  of  the  case." 

Held,  insufficient.  The  notice  should  point  to  specific  errors  or  de- 
cisions of  the  justice,  instead  of  requiring  the  court  to  examine  criti- 
cally the  whole  return,  to  see  whether  it  can  possibly  find  some  basis 
to  sustain  such  allegations  of  error.  Supreme  Ct.,  Gen.  T.,  1858, 
Deuchars  a.  Wheaton,  16  How.  Pr.  JR.,  471. 

2.  The  appellant  must  state  in  his  notice  of  appeal,  the  grounds  upon 
which  he  relies  ;  and  all  the  errors  not  fairly  pointed  out  in  the  notice 
of  appeal  must  be  deemed  to  have  been  waived.     Having  placed  upon 
the  record  the  grounds  upon  which  he  asks  to  have  the  judgment  re- 
versed, he  is  estopped  from  taking  any  other  grounds  on  the  argument. 
[Disapproving  of  Webster  a.  Hopkins,  11  How.  Pr.  R.,  140.]     Herki- 
mer  County  Ct.  (1858?),  Cristman  a.  Paul,  16  How.  Pr.  R.,  17. 

3.  It  cannot  be  objected  on  the  appeal,  that  the  plaintiff  was  improperly 
sworn  as  a  witness,  without  previous  notice  of  his  intended  examina- 
tion having  been  given  (Code  of  1857,  §  399),  where  such  error  is  not 
specified  in  the  notice  of  appeal.     Ib. 

4.  It  seems,  that  if  the  notice  do  not  specify  any  grounds  of  error,  the 
justice  is  not  bound  to  make  any  return  ;  and  if  he  make  one,  the  ap- 
peal should  be  dismissed.     Ib. 

5.  Whether  the  court  may  reverse  or  suspend  a  judgment  upon  the 
ground  that  manifest  injustice  has  been  done,  and  thereupon  order  a 
new  trial,  under  section  366  of  the  Code,  unless  that  is  stated  as  one 
of  the  grounds  of  appeal  in  the  notice  given  of  such  appeal  by  appel- 
lant?    JV.  Y.  Common  Pleas,  Gen.  T.,  1855,  Silkman  a.  Boiger,  4  E. 
D.  Smith's  C.  P.  K,  236. 

6.  The  return  on  an  appeal  from  a  justice's  court,  where  objection  is 
taken  to  the  sufficiency  of  the  summons,  should  properly  set  forth 
the  summons,  instead  of  giving  a  mere  abstract  of  it.     Ib. 

7.  Where  the  return  stated  that  the  summons  was  to  answer  a  complaint 
"  for  money  due," — 

Held,  that  it  was  sufficient  presumptively  to  import  an  action  of 
debt,  and  an  action  within  the  jurisdiction  of  the  justice,  so  far  that 
the  rule  that  a  judgment  should  not  be  reversed  for  technical  defects, 
should  be  applied.  Ib. 

8.  On  appeal  from  a  judgment  in  lien-law  proceedings,  the  return  should 
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embrace  the  exhibits  put  in  evidence,  or  copies  of  them.  N'.  Y. 
Common  Pleas,  Gen.  T.,  1853,  Foley  o.  Alger,  4  E.  2).  Smiths  C.  P. 
R.,  719. 

9.  On  appeal  from  a  judgment  against  "Lawrence  Archer,"  for  damages 
for  a  tort,  it  was  urged  that,  inasmuch  as  it  appeared  from  the  evidence 
that  the  tort  feasor  was  a  woman,  and  it  did  not  appear  that  Law- 
rence was  a  female,  except  from  the  frequent  use  of  the  terms  "  Mrs. 
Archer"  and  "the  defendant,"  as  convertible  terras  in  the  testimony, 
the  court  must  presume  that  the  tort  feasor  was  the  wife  of  the  de- 
fendant, and  reverse  the  judgment  for  non-joinder  of  the  former. 

Held,  1.  That  the  court  could  not  presume  that  Lawrence  was  the 
name  of  a  male. 

2.  That  if  the  husband  be  the  real  defendant,  and  sued  for  a  tort 
committed  by  his  wife,  he  should  have  set  up  the  non-joinder  of  his 
wife  by  answer,  or  by  demurrer.  N.  Y.  Common  Pleas,  Gen.  T., 
1855,  La  Motte  a.  Archer,  4  E.  D.  Smith's  C.  P.  R.,  40. 

10.  The  mere  fact  that  the  appellate  court  would  not,  upon  the  testi- 
mony as  it  appears  in  the  return  of  a  justice,  have  given  so  large  a 
sum  as  damages,  is  not  sufficient  to  warrant  a  reversal  of  a  judgment 
for  a  wilful  tort,  for  which  there  is  no  precise  rule  whereby  the  darn- 
ages  can  be  measured.     The  damages  must  be  grossly  and  obviously 
excessive,  to  wan-ant  a  reversal  for  that  cause.     JV.  Y.  Common  Pleas, 
Gen.  T.,  1855,  Althause  a.  Rice,  4  E.  D.  Smith's  C.  P.  R.,  347. 

11.  The  appellant  produced  two  affidavits  to  the  effect  that  the  justice 
stated  that  he  gave  judgment  for  $100  by  mistake,  instead  of  $25. 
The  respondent  produced  one  affidavit  that  the  justice,  after  making 
the  return,  had  stated  that  he  made  no  mistake,  and  intended  to  ren- 
der judgment  for  $100. 

Held,  that  upon  this  conflict,  the  court  would  take  no  notice  of  the 
allegation  of  mistake.  Ib. 

12.  It  is  not  sufficient,  on  appeal,  to  produce  a  stipulation  signed  by  the 
respective  counsel  before  the  trial,  and  which  would  have  formed  a 
proper  basis  for  the  admission  of  testimooy  which  was  in   fact  ex- 
cluded, unless  it  appear  that  such  stipulation  was  actually  introduced, 
and  brought  to  the  attention  of  the  court,  at  the  trial.     N.  Y.  Com- 
mon Pleas,  1855,  Crane  a.  Hardman,  4  E.  D.  Smith's  C.  P.  R.,  448. 

13.  On  appeal  from  a  judgment  in  an  action  for  damages  for  the  loss 
of  a  horse,  alleged  to  have  been  occasioned  by  the  neglect  of  the  de- 
fendants, the  Corporation  of  New  York,  to  repair  a  pier  situated  at  the 
foot  of  Hammond-street,  in  that  city,  the  return  showed  that  the  evi- 
dence was  that  the  pier  belonged  to  the  city,  and  was  by  it  leased  to 
one  Edwards. 
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Held,  that  the  case  should  stand  over  for  a  further  return,  embody- 
ing a  copy  of  the  lease.  Jf.  Y.  Common  Pleas,  Gen.  T.,  1855,  Taylor 
a.  The  Mayor,  <fec.,  of  New  York,  4  E.  D.  Smith's  C.  P.  R.,  559. 

14.  "Where  notice  of  hearing  has  been  given  by  the  appellant,  the  res- 
pondent may   move    for   an   affirmance  of  the  judgment,  ex  partc, 
although  he  has  given  no  notice  of  argument.     Townsend  a.  Keenau, 
N.  Y.  Common  Pleas,  1859,  cited,  Voorkies'  Code,  6th  ed.,  496. 

15.  Husband  and  wife  joined  as  plaintiffs  in  an  action  for  their  services. 

Held,  that  the  objection  of  misjoinder  of  plaintiffs,  if  sustainable, 
could  not  be  taken  for  the  first  time  on  appeal.  It  should  be  set  tip 
by  answer.  N.  Y.  Common  Pleas,  Gen.  T^  1855,  Avogadro  a.  Bull, 
4  E.  D.  Smith's  C.  P.  £.,  384. 

16.  It  seems,  that  both  might  join  to  recover  for  her  services,  where  the 
contract  was  made  with  her ;  but  not  to  recover  for  his  services.     Ib. 

1*7.  Where  the  return  of  a  justice  shows  a  special  finding  of  fact  upon 
sufficient  evidence,  exclusive  of  testimony  objected  to  and  improperly 
received,  and  such  finding  is  expressly  and  solely  placed  by  him  upon 
such  proper  evidence,  the  error  in  admitting  the  illegal  testimony  fur- 
nishes no  ground  for  reversing  the  judgment.  N.  Y.  Common  Pleas, 
Gen.  T.,  1855,  Martin  a.  Garrett,  4  E.  D.  Smith's  C.  P.  JR.,  346. 

18.  An  objection  not  made  at  the  trial,  and  which,  if  made  there,  might 
be  remedied — e.  g.,  to  the  competency  of  a  witness — cannot  be  raised 
on  appeal.     N.  Y.  Common  Pleas,  1855,  Fenn  a.  Timpson,  4  E.  D. 
Smith's  C.  P.  R.,  270. 

19.  A  non-resident,  sued  in  a  justice's  court  by  long  summons,  on  the 
return-day  appeared  before  the  justice,  and  after  stating  that  he  did  not 
appear  in  the  action,  that  he  was  a  non-resident,  and  that  he  declined 
further  to  plead,  he  left  the  court-room.     The  plaintiff  obtained  an 
adjournment,  and  on  the  adjourned  day  took  judgment.     The  defend- 
ant appealed  to  the  county  court,  and  there  offered  affidavits  to  prove 
his  non-residence,  but  the  court  disregarded  them  on  the  ground  that 
they  should  have  been  offered  below,  and  affirmed  the  judgment. 

Held,  error.  The  judgment  was  void,  for  the  court  had  no  juris- 
diction, and  the  defect  was  an  error  in  fact,  which  should  be  reviewed 
on  appeal,  under  section  366  of  the  Code.  Willins  a.  Wheeler, 
Ante,  117. 

20.  The  case  of  Barnes  a.  Harris  (4   Comst.,  374),  commented  on  and 
limited.     Ib. 

21.  When  the  evidence  wholly  fails  to  support  a  judgment  for  the  dam- 
ages awarded,  but  would  sustain  a  judgment  for  a  less  amount,  the 
court,  on  appeal,  may  suffer  the  plaintiff  to  retain  the  judgment  for 
such  sum  as  appears  just,  and  may  reverse  as  to  the  excess,  if  the 
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plaintiff  so  elect.     N.  Y.  Common  Pleas,  Gen.  T.,  1855,  La  Motte  a. 
Archer,  4  E.  D.  Smith's  C.  P.  R.,  46. 

22.  In  an  action  for  conversion  of  chattels,  the  only  evidence  as  to  their 
value  was  proof,  that  was  received  without  objection,  that  they  cost 
$78  ;   and  the  justice  gave  judgment  for  $100. 

Held,  that  the  judgment  should  be  reversed,  unless  the  plaintiff 
elected,  within  ten  days,  to  reduce  the  damages  to  $60,  as  being  a  rea- 
sonable amount,  allowing  for  supposed  depreciation  from  cost  price.  Ib. 

23.  Where  it  is  obvious  that  both  on  the  trial  and  on  the  argument  of 
the  appeal,  both  parties  regard  the  pleadings  as  of  no  importance,  and 
the  plaintiff  is  not  sought  to  be  confined  to  the  allegations  of  his 
complaint,  nor  the  defendant  to  the  defences  contained  in  his  answer, 
it  will  not  be  expected  that  the  appellate  court  will  be  strict  in  apply- 
ing the  rules  of  pleading  to  the  case  ;  but  it  will,  for  the  purposes  of  the 
appeal,  assume  that  the  pleadings  are  sufficient  to  warrant  the  giving 
of  the  evidence  received  or  offered.     N.  Y.  Common  Pleas,  Gen.  T.t 
1855,  McAllister  a.  Sexton,  4  E.  D.  Smith's  C.  P.  R.,  41. 

24.  When  a  defendant  appears  before  the  court  below,  and  puts  in  an 
answer  joining  issue,  the  Common  Pleas  cannot  set  aside  or  suspend 
the  judgment  on  the  ground  that  the  defendant  has  a  defence  on  the 
merits,  which  he  neither  proved  nor  was  prepared  to  prove,  and  that 
manifest  injustice  has  been  done.     They  cannot  receive  affidavits  to 
show  that  such  a  defence  exists.     Section   366  of  the  Code  does  not 
apply  to  such  a  case.     N.  Y.  Common  Pleas,  Gen.  T.,  1855,  Rawson 
a.  Grow,  4  E.  D.  Smith's  C.  P.  R.,  18. 

25.  The  Common  Pleas  have  no  power  under  section  366  of  the  Code 
to  suspend  or  vacate  a  justice's  judgment,  and  order  a  new  trial,  where 
the  defendant  has  appeared  before  the  justice  and  put  in.  his  answer  ; 
but  if  there  was  no  sufficient  evidence  before  the  justice,  his  judgment 
should  be  reversed.     N.  Y.  Common  Pleas,   Gen.  T.,  1855,  Hunt  a. 
Westervelt,  4  E.  D.  Smith's  C.  P.  R.,  225. 

26.  Where  upon  reversing  a  judgment  upon  appeal,  it  is  shown  by  a 
transcript  from  the  docket  that  a  judgment  has  been  satisfied,  the  court 
will  order  restitution.     Ib. 

27.  Whether  on  appeal  from  judgment  on  default,  on  the  ground  that 
manifest  injustice  has  been  done,  counter-affidavits  of  the  respondent 
can  be  received, —  Query  ?    Lent  a.  Jones,  1855,  4  E.  D.  Smith's  C.  P. 
R.,  52. 

LACHES. 

1.  In  an  action  against  a  corporation,  the  summons  was  served  on  the 
managing  agent  who  gave  a  written  admission  of  service.     The  plain- 
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tiff  on  failure  to  answer,  entered  judgment;  but  without  having  veri- 
fied the  complaint,  or  obtaining  an  affidavit  to  the  signature  of  the 
agent.  Upon  this  judgment  he  sued  B.,  a  non-resident  stockholder,  to 
enforce  his  personal  liability,  and  obtained  an  attachment  against  his 
property.  After  notice  of  trial  in  the  latter  action,  and  three  or  six 
months  after  B.  had  notice  of  the  entry  of  the  judgment,  he  moved  to 
vacate  the  judgment  for  irregularity. 

Held,  1.  That  he  was  guilty  of  laches.  [9  How.  Pr.  R.,  75 ;  1 
Den.,  666;  18  Wend.,  114;  11  How.  Pr.  R.,  91.] 

2.  That  as  the  plaintiff's  affidavits  to  resist  the  motion  supplied  the 
facts  wanting  in  the  judgment-roll,  he  might  be  then  allowed  to  amend. 
[9  How.  Pr.  R.,  31  ;  Code,  1852,  §  176.] 

3.  That  the  affidavits  as  to  merits  being  conflicting,  and  the  affidavit 
of  merits  submitted  by  B.  being  too  general  to  meet  the  plaintiff's 
affidavit,  he  should  be  allowed  to  defend  the  action  against  the  cor- 
poration on  filing  a  bond  or  undertaking,  with  sufficient  surety,  who 
should  justify  to  pay  any  amount  which  the  plaintiff   should  finally 
succeed  in  establishing  on  a  trial  of  the  action,  with  interest  and  costs, 
and  if  he  do  so,  all  proceedings  against  him  in  the  action  on  the  at- 
tachment, should  be  stayed,  until  after  the  trial.    The  motion  to  set  aside 
the  attachment  was  denied.     Supreme  Ct.,  IV.  Dist.,  Sp.  T.,  1857, 
Jones  a.  The  United  States  Slate  Company,  16  How.  Pr.  R.,  129. 

2.  More  than  sixty  days  after  service  of  summons,  and  subsequent  to  judg- 
ment entered  and  execution  issued,  the  defendants  applied  for  leave  to 
defend,  on  the  ground  that  the  note  on  which  they  were  sued  as 
makers  was  accommodation  paper,  and  that  they  were  informed  and 
believed  that  subsequent  holders  paid  an  usurious  discount. 

Held,  1.  That  the  application  was  too  late. 

2.  That  the  defendants  were  not  borrowers,  and  not  protected  by 
the  statute.  Supreme  Ct.,  Sp.  T.,  1857,  Toole  a.  Cook,  16  How.  Pr. 
R.,  142. 

AMENDMENT,  3 ;  JURISDICTION,  11 ;  MOTIONS  AND  ORDERS,  1,  18. 

LIMITATIONS. 

1.  Under  the  Code,  the  limitation  of  actions  on  justices'  judgments  is 
the  same  as  on  other  judgments.     [Code,  §§  73,  74,  90.]     Niagara 
Co.  Ct.,  Nicholls  a.  At  wood,  16  How.  Pr.  R.,  475. 

2.  Between  pledger  and  pledgee,  a  cause  of  action  for  an  accounting  and 
redemption  of  a  pledge  accrues,  and  the  statute  of  limitations  attaches, 
at  the  time  when  the  pledger  is  entitled  to  redeem  the  pledge.     The 
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fact  that  the  pledger  subsequently  receives  the  increase  or  profits  of 
the  thing  pledged,  does  not,  in  the  absence  of  a  special  agreement  to 
account  therefor,  constitute  a  new  cause  of  action,  or  affect  the  com- 
putation of  the  time  of  the  limitation.  Roberts  a,  Sykes,  Ante,  345. 

3.  The  plaintiff  transferred  to  D.  as  security  for  the  payment  of  the 
plaintiff's  note,  which  fell  due  on  the  9th  of  October,  1840,  twenty 
shares  of  a  certain  stock.     At  maturity  of  the  note  he  did  not  pay 
it,  nor  ask  for  a  retransfer  of  the  stock.     The  stock  was  subject  to 
an  assessment,  which,  it  being  subsequently  called  for,  D.  paid.     After- 
wards, successive  dividends  upon  the  stock  were  declared   in   1847, 
1852,  and  1855,  respectively,  payable  in  newly  issued  stock,  which  D. 
received. 

Held,  that  the  plaintiff's  cause  of  action  against  D.,  or  his  repre- 
sentatives, for  an  accounting  and  a  transfer  of  the  balance  of  stock 
after  payment  of  the  note,  the  calls  paid  by  D.,  and  interest,  was 
barred  by  the  statute  of  limitations  on  the  9th  October,  1856,  if  not 
before.  Ib. 

4.  It  seems,  that  the  cause   of  action   accrued   at  the   maturity  of  the 
note,  and  that  the   ten  years'  limitation   prescribed  by  the  Revised 
Statutes  for  trusts  not  cognizable  at  law,  commenced  running  from 
that  time.     Ib. 

5.  It  is  not  to  be  presumed  for  the  sake  of  taking  the  case  out  of  the 
statute,  that  the  parties  mutually  agreed  that  D.,  the  pledgee,  might 
keep  the  stock  until  he  was  repaid  by  the  dividends.     Ib. 

6.  The  absence  of  one  of  several  joint-debtors  from  the  State,  suspends 
the  running  of  the  statute  against  him,  although  the  other  has  re- 
mained within  the  State.     [Carman  a.  Townsend,  6  Wend.,  206  ;  23 
Wend.,  293 ;  4  Denio,  56  ;  Vandenburgh  a.  Moore,  3  How.  Pr.  R., 
316  ;  4  Comst.,  514  ;  1  Kern,  176  ;  Fannin  a.  Anderson,  7  Q.  B.,  811 ; 
53  Eng.  Com.  L.  R.,  821 ;  Didier  a.  Davison,  2  Barb.  Ch.,  477,  487, 
and   overruling  Brown  a.  Delafiekl,  1  Den.,  445.]      Ct.  of  Af>pcals, 
1859,  Denny  a.  Smith,  4  E.  P.  Smith's  (18  N.  Y.)  R.,  567. 

7.  The  rule  that  no  lapse  of  time  will  legalize  a  public  nuisance,  does 
not  apply  to  the  case  of  a  simple  encroachment  upon  a  highway,  not 
amounting  to  an  obstruction,  or  a  real  and  substantial  annoyance  to 
the  public.     Supreme  Ct.,  Gen.  T.,  1858,  Peckham  a.  Henderson,  27 
Barb.,  207. 

8.  A  highway  laid  out  six  rods  wide,  was  fenced  only  four  rods  wide,  and 
so  fenced,  was  used  by  the  public  for  thirty  years. 

Held,  that,  in  the  absence  of  evidence  that  the  public  had  suffered 
any  annoyance  or  inconvenience,  the  adjoining  owner  must  be  deemed 
to  have  held  adversely  the  strip  of  the  original  highway  included 
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within  his  fence,  and  had  acquired  a  right  to  continue  and  enjoy  his 
possession  as  against  all  the  world.     Ib. 

9.  It  seems,  that,  if  in  proceedings  to  remove  encroachments,  that  if  a 
simple  encroachment,  not  constituting  a  public  nuisance,  has  existed 
twenty  years,  the  premises  taken  in  by  encroachment  cease  to  be  a 
part  of  the  highway,  and  the  jury  should  find  that  there  is  no  en- 
croachment.    Ib. 

10.  Section  8  of  the  Bankrupt  Act  (U.  S.  Statutes,  1841),  provides: 
"  No  suit  at  law  or  in  equity  shall,  in  any  case,  be  maintainable  by  or 
against  such  assignee,  or  by  or  against  any  person  claiming  an  adverse 
interest,  touching  the  property  and  rights  of  property  aforesaid  [of  the 
bankrupt]  in  any  court  whatsoever,  unless  the  same  shall  be  brought 
within  two  years  after  the  declaration  and  decree  of  bankruptcy,  or 
after  the  cause  of  suit  shall  first  have  accrued." 

Held,  that  a  grantee  in  a  conveyance  made  after  the  limitation  had 
taken  effect,  took  no  title,  and  could  maintain  no  action.  Supreme 
Ct.,  Gen.  T.,  1858,  Cleveland  a.  Boerum,  2Y  Barb.,  252. 

CAUSE  OF  ACTION,  9. 


LOAN  COMMISSIONERS. 

1.  The  mortgagor  in  a  mortgage  to  the  Loan  Commissioners  made  de- 
fault, but  one  of  the  commissioners'  term  of  office  having  expired,  he 
refused  to  act,  and  the  successor  appointed  never  qualified  or  assumed 
to  act.     The  remaining  commissioner  assumed  to  proceed  to  a  sale, 
and  there  being  no  bidders,  bought  in   the  property  for  the  State. 
The  State  officers  supposing  the  premises  legally  purchased,  issued  a 
patent  therefor,  and  the  patentee  obtained  possession  peaceably,  by 
entry,  when  the  premises  were  vacant. 

Held,  that  the  mortgagor  could  not  maintain  an  action  against  the 
patentee's  grantee,  for  the  possession  of  the  land.  Upon  default  for 
twenty-three  days  after  the  time  of  payment,  the  interest  of  the  mort- 
gagor is  absolutely  gone.  The  foreclosure  which  the  statute  pronounces 
is  equivalent  to  the  decree  of  a  court.  [Jackson  a.  Voorhis,  9  Johns., 
129;  Sherrill  a.  Crosby,  14  Ib.,  360;  3  Johns.,  ch.  332.]  The  right 
to  redeem,  which  a  subsequent  provision  of  the  statute  gives,  is  not  an 
equity  of  redemption,  nor  an  interest  in  the  land,  with  the  incidents  of 
an  equitable  estate,  but  a  special  right  to  be  availed  of  in  the  mode 
provided  by  the  statute.  [See  Sherwood  a.  Reade,  7  Hill,  431.]  Ct. 
of  Appeals,  1858,  Pell  a.  TJlmar,4  E.  P.  Smith's  (18  Jf.  Y.}  R.,  139. 

2.  The  mortgagor  in  a  mortgage  to  the  Loan  Commissioners,  who  makes 
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default,  is  not  in  a  better,  but  rather  iii  a  worse,  position  than  the 
mortgagor  in  a  common-law  mortgage.     Ib. 

3.  The  case  of  Olmstead  a.  Elder  (1  Seld.,  144),  disregarded  so  far  as  it 
conflicts  with  these  views.     Ib. 

MALICIOUS  PROSECUTION. 

1.  That  the  plaintiff,  after  causing  the  arrest  of  the  defendant  in  a  civil 
action,  suffered  a  dismissal  of  the  complaint  by  default,  does  not  prove 
a  want  of  probable  cause  for  the  arrest.     [See  Robert  a.  Bayles,  1 
Sandf.,  47.]     -ZV.  Y.  Common  Pleas,  Gen.  T.,  1855,  Gordon  a.  Upham, 
4  E.  D.  Smith's  C.  P.  R.,  9. 

2.  That,  in  such  action  the  defendant  explained  the  circumstances  on 
which  the  order  of  arrest  was  granted,  and  the  court  being  of  opinion 
that  the  plaintiff's  cause  of  action  was  such  that  at  most  he  could  only 
recover  nominal  damages,  the  order  was  discharged,  does  not  show  a 
want  of  probable  cause.     Ib. 

3.  It  seems,  that  such  a  declaration  by  a  debtor,  as  would  naturally  in- 
duce the  belief  that  he  intends  to  dispose  of  his  property  so  as  to 
prevent  a  creditor  from  collecting  a  claim  by  judgment,  amounts  to 
probable  cause  for  an  arrest.     Ib. 

MANDAMUS. 

1.  A  mandamus  does  not  lie  to  compel  the  Comptroller  of  the  City  of 
New  York  to  pay  a  claim  against  the  corporation,  before  such  claim 
has  been  audited  by  the  auditor  of  accounts  in  the  department   of 
finance.      [Charter  of    1849,  §  11;    charter  of   1853,  §  13.]      Ct.  of 
Appeals  (1858?),  The  People  on  rel.  Smith  a.  Flagg,  16  How.  Pr. 
R.,  36. 

2.  A  mandamus  to  compel  commissioners  of  highways  to  open  a  road, 
should  not  be  resorted  to  where  its  necessary  effect  would  be  to  subject 
them  to  an  action  of  trespass.     [Ex  parte  Clapper,  3  Hill,  458.]     If, 
therefore,  the  facts  shown  on  the  application  are  of  the  character  to 
establish  a  want  of  jurisdiction,  so  as  to  make  the  proceedings  entirely 
void,  they  furnish  a  sufficient  ground  for  not  awarding  a  peremptory 
mandamus,  unless  for  some  good  reason  the  parties  are  estopped  from 
inquiring  into  these  facts.     Supreme  Ct.,  Gen.  T.,  1858,  The  People  a. 
Commissioners  of  Highways  of  Seward,  27  Barb.,  94. 

3.  In  an  action  in  the  New  York  Marine  Court,  the  defendant,  after 
judgment,  appealed  to  the  general  term  ;  the  plaintiff  moved  to  dismiss 
the  appeal,  for  the  reason  that  it  was  taken  too  late,  and  the  motion 
being  finally  denied,  the  appeal  was  heard  on  the  merits,  and  the  judg- 
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ment  reversed.  The  plaintiff  then  applied  to  the  Supreme  Court  for 
a  mandamus  directing  the  clerk  to  issue  execution,  notwithstanding  the 
reversal. 

Held,  that  the  application  should  be  denied.  1.  The  question  was 
one  of  irregularity,  not  of  jurisdiction. 

2.  Arguing  the  appeal  on  the  merits  was  a  waiver  of  the  irregularity. 
Supreme  Ct.,  Sp.  T.,  1858,  The  People  a.  Gale,  16  How.  Pr.  R.,  199. 

4.  It  seems,  that  a  mandamus  should  not  be  issued  to  interfere  with  the 
practice  of  an  inferior  tribunal,  in  a  matter  of  which  they  have  juris- 
diction, unless  substantial  justice  is  compromised.     Ib. 

5.  Where  one  exercising  a  public  office  seeks  to  compel  payment  of  his 
salary  by  mandamus,  he  must  show  himself  entitled  of  right  to  the 
office.     The  People  on  rel.  Morton  a.  Tiemann,  Ante,  359. 

6.  The  Croton  Aqueduct  Board  of  the  City  of  New  York,  in  awarding 
a  contract,  rejected  the  proposals  of  the  lowest  bidders  as  informal,  and 
accepted  a  higher  bid,  whereupon  the  lowest  bidders  sued  out  a  writ 
of  mandamus  to  compel  the  consideration  of  their  bid.     The  manda- 
mus being  refused,  they  appealed  to  the  general  term,  and  procured  a 
stay  of  proceedings  against  the  Board.     The  bidders  whose  proposal 
had  been  accepted  now  applied  to  vacate  the  stay  of  proceedings,  on  the 
ground  that  the  appellants  had  taken  no  steps  to  bring  on  the  appeal. 

Held,  that  a  third  party  could  not  intervene  in  such  proceedings. 
The  provisions  of  the  Code  admitting  all  parties  to  be  heard  in  one 
suit,  do  not  apply  to  the  writ  of  mandamus.  [Code,  §  471.]  Su- 
preme Ct.,  I.  Dist.,  Sp.  T.,  1857,  The  People  on  rel.  Dinsmore  a.  The 
Croton  Aqueduct  Board,  16  How.  Pr.  R.,  4. 

7.  "  The  provisions  of  the  Code  of  Procedure  in  relation  to  appeals  to  the 
Court  of  Appeals,  shall  apply  to  all  judgments  in  proceedings  upon 
mandamus,  hereafter  rendered."    Passed  and  took  effect,  April  8,  1859. 
Laws  0/1859,  421,  ch.  174,  §§  3,  4. 

8.  Before  this  act  it  was  held  that  a  proceeding  upon  mandamus  was  to 
be  reviewed  in  the  Court  of  Appeals  by  writ  of  error,  not  by  appeal 
[Code,  §§  8,  471]  ;  and  the  same  reasoning  would  apply  to  a  writ  of 
prohibition.     Ct.  of  Appeals,  March,  1859,  Becker  a.  The  People,  4 
E.  D.  Smith's  (18  N.  Y.)  R.,  487. 

AMENDMENT,  7  ;  DEFENCES,  4. 

MARINE  COURT  OF  THE  CITY  OF  NEW  YORK. 

1.  Neither  the  Marine  Court,  nor  any  of  its  judges,  possess  power  to 
order  an  arrest,  as  a  provisional  remedy  under  the  Code.  Supreme 
Ct.,  Sp.  T.,  1858,  Schadle  a.  Chase,  16  How.  Pr.  R.,  413. 
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2.  Pleadings  in  the  Marine  and  Justice's  Courts  not  necessarily  as  de- 
tailed and  precise  as  is  proper  in  other  courts.     JV.  Y.  Common  Pleas, 
1855,  Crane  a.  Hardman,  4  E.  D.  Smith's  C.  P.  R.,  448. 

3.  A  set-off  or  recoupment  is  not  available,  unless  pleaded.     N.  Y.  Com- 
mon Pleas,  Gen,  T.,  1855,  Crane  a.  Hardman,  4  E.  D.  Smiltis  C.  P. 
R.,  448  ;  Pinckney  a.  Keeler,  Ib.,  469. 

4.  After  defendant  has  had  adjournments  amounting  to  ten  days,  he  is 
not  entitled,  as  a  matter  of  right,  to  further  adjournment,  -without  giv- 
ing  security.     [2  Rev.  Laws,   387,  §  127.]     jV.  Y.   Common  Pleas, 
Gen.  T.,  1855,  Ivroy  a.  Nathan,  4  E.  D.  Smith's  C.  P.  R.,  68. 

5.  The  Marine  Court  may  exercise  a  discretion  in  respect  to  adjourn- 
ments for  absence  of  material  witnesses,  and  may  impose  terms.    [Laws 
of  1852,  649,  §  11.]      Accordingly,  as  a  condition  of  granting  an 
adjournment,  the  justice  may  require  the  party  to  disclose  what  it  is 
intended  to  prove  by  the  absent  witness.     Ib. 

G.  Although  a  defendant  does  not  appear  and  answer,  the  plaintiff  can- 
not, in  the  Marine  and  District  Courts,  recover,  without  proving  his 
case.  [Code,  §  64,  sub.  8,  §  68.]  A".  Y.  Common  Pleas,  1855,  Storp 
a.  Harbutt,  4  E.  D.  Smith's  C.  P.  R.,  464.  But  see  District  Court 
act  of  1857,  §  15,  and  Marine  Court  act  of  1807,  §  4. 

7.  By  joining  issue  on  the  merits,  the  defence  waives  any  objection  to 
the  regularity  of  the  warrant.     [Sperry  a.  Major,  1  E.  D.  Smith's,  361 ; 
Bray  a.  Andreas,  Ib.,  390.]    N.   Y.   Common  Pleas,  1855,  Dempsey 
a.  Paige,  4  E.  D.  Smith's  C.  P.  R.,  218. 

8.  After  issue  joined,  and  adjournment  of  the  cause,  when  the  parties 
appear  on  the  adjourned  day,  it  is  too  late  to  demand  a  jury  trial.    Ib. 

9.  In  an  action  in  the  Marine  Court,  it  is  too  late,  after  an  answer  to  the 
merits,  to  object  that  there  was  a  variance  between  the  summons  and 
the  complaint.     A7".  Y.  Common  Pleas,  1855,  Bardman  a.  Gamble,  4 
E.  D.  Smith's  C.  P.  R.,  463. 

10.  The  right  of  appeal  from  a  judgment,  at  special  term  of  the  Marine 
Court,  to  a  general  term  of  the  same  court,  given  by  the  laws  of  1853, 
1166,  §  5,  is  not  confined  to  judgments  by  default.     N.  Y.  Common 
Pleas,  Gen.  T.,  1855,  De  la  Figaniere  a.  Jackson,  4  E.  D.  Smith's  C. 
P.  R.,  477  ;  reversing  S.  C.  at  Sp.  T.,  11  How.  Pr.  R.,  462,  errone- 
ously there  reported  as  being  at  Gen.  T.,  of  the  effect  of  an  appeal  in 
such  cases.     Ib. 

11.  It  seems,  that  the  general  term  of  that  court  have  no  power  to  order 
a  new  trial,  or  review  the  finding  of  the  jury  on  the  facts.     Ib. 

12.  The  Marine  Court  have  not  power  to  authorize  an  appeal  to  be  taken 
to  the  general  term,  "  nunc  pro  tune,""  after  thirty  days  limited  by  the 
statute  have  passed.    [Code,  §§  332,  405 ;  Renvail  a.  Harris,  2  Sandf. 
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R.,  641 ;  Powell  a.  McCormick,  5  Pr.  R.,  337  ;  Enos  a.  Thomas,  Ib., 
361.]  They  cannot  do  this,  directly  nor  indirectly.  [Humphrey  a. 
Chamberlain,  1  Kernan,  274.]  And  an  order  made  on  an  appeal,  taken 
after  the  time  had  expired,  is  void,  and  does  not  entitle  the  prevailing 
party  to  have  the  judgment  docketed  in  the  county  clerk's  office.  Ib. 
13.  That  where  a  judgment  of  the  Marine  Court  is  reversed  by  the 
Common  Pleas,  the  latter  have  no  power  under  section  366  of  the 
Code,  to  order  a  judgment,  such  as  ought  to  have  been  rendered  by 
the  court  below.  Frazer  a.  Child,  4  E.  D.  Smith's  C.  P.  JR.,  243 
and  245,  note. 

DISTRICT  COURTS  ;  JUSTICE'S  COURT. 

MARRIED  WOMEN. 

1.  The  capacity  of  married  women  to  bind  themselves  by  contracts  is 
not  enlarged  by  the  acts  of  1848  and  1849,  and  a  married  woman 
having  a  separate  estate  does  not  bind  it  by  signing  a  promissory  note 
as  surety  for  her  husband.     Ct.  of  Appeals,  1858,  Yale  a.  Dederer, 
4  E.  P.  Smith's  (18  N.  T.}  R.,  265 ;  S.  C.,  17  How.  Pr.  R.,  165 ; 
and  see  Bass  a.  Bean,  16  How.  Pr.  R.,  93. 

2.  The  ground  of  the  liability  of  the  separate  estate  of  the  married  wo- 
man for  her  contracts,  is  not  because  her  contracts  have  any  validity, 
nor  by  way  of  appointment  or  charge,  but  because  equity  decrees  it  to 
be  just  that  debts  for  the  benefit  of  herself  or  her  estate  should  be  so 
enforced.     This    principle   does    not   extend  to  contracts   of   surety- 
ship.    Ib, 

3.  The  acts  of  1848  and  1849,  respecting  the  separate  property  of  mar- 
ried women  (Laws  of  1848,  ch.  200;  Laws  of  1849,  ch.  375),  do  not 
divest  the  husband's  right  of  succession  to  his  wife's  personalty  on  her 
decease,  except  where  the  power  of  disposal  given  to  her  by  the 
statute  is  actually  exercised.     Vallance  a.  Bausch,  Ante,  368. 

4.  The  relatives  of  a  deceased  married  woman  have  no  interest,  under 
these  statutes,  enabling  them  to  contest  the  probate  of  her  will  of 
personal  estate.     Ib. 

5.  When  a  married  woman  is  proceeded  against  in  respect  to  her  sepa- 
rate estate,  she  must  be  treated  and  may  act  as  afeme  sole,  although 
her  husband  is  united  with  her  in  defence  of  the  action,  and  her  sepa- 
rate demurrer  put  in  without  his  leave  may  be  sustained.     Supreme 
Ctn  Sp.  T.,  1858,  Arnold  a.  Ringold,  16  How.  Pr.  R.,  158. 


NEW-YORK  :  JANUARY— JULY,  1859.          541 


MECHANICS    LIEN  LAW. 


MECHANICS'  LIEN  LAW. 

1.  In  a  proceeding  against  the  owner  it  is  necessary,  to  entitle  the  plain- 
tiff to  recover,  that  he  should  show  at  the  trial,  that  at  the  time  of 
filing  his  notice,  a  payment  was  due  or  owing  upon  the  contract,  as 
between  the  defendant  and  contractor,  or  that  since  then  a  payment 
had  become  due  thereon.     [Sullivan  a.  Brewster,  1  E.  D.  Smith,  687  ; 
Doughty  a.  Devlin,  1  E.  D.  Smith,  639  ;  Linn  a.  O'Hara,  2  Ib.,  560  ; 
Sullivan  a.  Decker,  1  Ib.,  699  ;  Doughty  a.  Devlin,  Ib.,  639.]     N.  Y. 
Common  Pleas,  Gen.  T7.,  1858,  Ferguson  a.  Bark,  4  E.  D.  Smith's  C. 
P.  R.,  760. 

2.  The  contract  contained  a  provision  that  if  the  contractor  was,  from 
any  cause  whatever,  prevented  from  finishing  the  building,  the  owner, 
on  fifteen   days'  notice,  might  employ  another  to  finish  it,  and   pay 
therefor  out  of  any  money  due  to  the  contractor. 

Held,  that  by  failing  to  complete,  the  contractor  forfeited  only  so 
much  as  the  owner  might  be  obliged  to  pay  another  to  finish  the 
buildings.  N.  Y.  Common  Pleas,  Gen.  T.,  1856,  Foley  a.  Gough, 
4  Ib.,  724. 

3.  The  proceeding  is  in  rem,  and  a  judgment  against  the  owner  personally, 
in  favor  of  a  sub-contractor  or   employee   of  the  contractor,   is   not 
proper.     [Cronkright  a.  Thomson,  1  E.  D.  Smith,  662;  Laws  of  1855, 
760,  ch.  404,  §  1.]     N.   Y.  Common  Pleas,  1855,  Cox  a.  Broderick, 
4  Ib.,  721. 

4.  A  personal  judgment  against  the   contractor  and  owner  jointly,  is 
erroneous  on  that  ground,  and  should  be  reversed  even  on  the  con- 
tractor's appeal.     N.  Y.  Common  Pleas,  Gen.  T.,  1856,  Dennistoun  a. 
McAllister,  4  Ib.,  729. 

5.  It  seems,  that  where  the  owner  is  the  contractor,  there  may  be  a  per- 
sonal judgment  over  for  deficiency.     Ib. 

6.  Extra  work  not  within  the  contract  is  not  to  be  recovered  for  in  these 
proceedings.     N.   Y.  Common  Pleas,  Gen.  T.,  1855,  Foley  a.  Alger, 
4  Ib.,  719. 

7.  Nor  are  damages  for  breach  of  the  contract  in  preventing  its  fulfil- 
ment.    N.  Y.  Common  Pleas,  Gen.  T.,  1856,  Dennistoun  a.  McAllis- 
ter, 4  Ib.,  729. 

8.  Nor  are  damages  sustained  by  the  contractor  in  course  of  the  work 
and  which  the  parties  liquidated,  and  the  owner  promised  to  pay.     N. 
Y.  Common  Pirns,  Gen.  T.,  1856,  Nolan  a.  Gardner,  4  Ib.,  727. 

9.  But  work  done  under  the  contract,  though  pursuant  to  an  oral  modifi- 
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cation  of  its  terms  in  respect  to  time,  may  be  so  recovered  for.     N". 
T.  Common  Pleas,  Gen.  T^  1856,  Foley  a.  Gough,  4  Ib.,  724. 

10.  The  right  to  acquire  a  lien,  given  by  the  lien  law  for  the  city  of 
New  York  (Laws  of  1851,  as  amended  in  1855),  is  limited  to  the  fol- 
lowing classes  of  persons  or  contractors:  1.  Any  contractor  who  has 
contracted  directly   with   the  owner  for  the  furnishing  of  labor  or 
materials  used  in  the  erecting  or  altering  of  a  building,  and  who  has 
furnished  the   same  in  conformity  with  the  terms  of  his   contract. 
2.  Any  person  who,  under  an   agreement  made  by  him  with  such 
original  contractor,  has  performed  labor  or  furnished  materials  used  in 
such  erection  or  alteration,  provided  such  labor  or  materials  were  in 
conformity  with  the  terms  of  such  original  contract  with  the  owner. 
N.  Y.  Common  Pleas,  Sp.  T.,  1858,  Heroy  a.  Hendricks,  4  Ib.,  768. 

11.  One  employed  by  a  sub-contractor  to  furnish  materials  is  not  entitled 
to  the  benefit  of  the  act.     [Donaldson  a.  Wood,   17  Wend.,  550;  22 
Ib.,  3^95;  Cusack  a.  Tomlinson,  1  E.  D.  Smith's  C.  P.  R.,  716  ;  Brod- 
erick  a.  Poillon,  2  Ib.,  555  ;  Nott's  N.  Y.  Lien  L.,  85.]     Ib. 

12.  It  seems,  that  no  recovery  can  be  had  against  the  holder  of  the  legal 
title,  where  the  builder  has  not  been  employed  by  the  legal  owner, 
but  erects  the  building  for  himself,  and  the  legal  owner  holds  the  title 
temporarily  as  security  for  contributions  towards  the  erection.     N.  Y. 
Common  Pleas,  1855,  Cox  a.  Broderick,  4  Ib.,  721. 

13.  That  a  sub-contractor  must  prove,  affirmatively,  that  money  was  due 
from  the  owner  when  the  lien  was  filed,  or  has  become  due  subse- 
quently.   Ib. 

14.  That  the  statute  gives  the  power  to  acquire  a  lien  upon  the  right, 
title,  and  interest  of  the  contracting  owner,  existing  at  the  time  of  filing 
the  notice.     Ib. 

15.  That  if  he  sells  the  premises,  in  good  faith,  before  the  claim  is  filed, 
the  right  to  effect  a  lien  is  lost.     Ib. 

16.  The  plaintiff  having  filed  a  lien  against  the  defendant  as  owner,  and 
charging  also  the  contractor,  as  employer,  for  the  amount  of  his  claim, 
is  not  thereby  estopped  from  proceeding  by  action  against  the  defend- 
ant upon  a  separate  contract  made  with  him.     [Pollock  a.  Ehle,  2  E. 
I).  Smith,  541  ;  Maxey  a.  Larkin,  Ib.,  540.]     N.  Y.  Common  Pleas, 
Gen.  T.,  1858,  Creamin  a.  Byrnes,  4  Ib.,  756. 

17.  The  provision  in  the  amendatory  law  of  1855,  requiring  the  verifi- 
cation of  the  notice  of  lien,  did  not  affect  proceedings  instituted  prior 
to  the  passage  of  that  act.     N.  Y.  Common  Pleas,  Gen.  T.,  1856, 
Foley  a.  Gough,  4  Ib.,  724. 
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Where  it  is  palpable  that  actual  injustice  has  been  done,  through  inad- 
vertence and  mistake  of  counsel,  although  it  arose  from  a  misappre- 
hension of  the  law,  or  rules  of  practice,  the  court  will  feel  bound  to 
relieve  the  party,  if  that  can  be  done  without  prejudice  to  the  rights 
of  other  parties ;  by  which  is  meant,  without  any  loss  to  them,  other 
than  such  as  may  necessarily  result  from  establishing  what  may  be 
shown  to  be  the  rights  of  the  party  applying.  N.  Y.  Superior  Ct., 
Gen.  T.,  1857,  Levy  a.  Joyce,  1  £osw.,  623. 

APPEARANCE;  TRIAL,  tit.  New  Trial,  12. 

MOTIONS  AND  ORDERS. 

1.  The  strict  rule  of  the  old  practice,  requiring  a  party  to  move  against 
an  irregularity  at  the  first  special  term,  is  not  applicable  under  the 
present  system,  by  which  the  special  terms  in  a  judicial  district  are 
held  successively  at  different  places  in  the  district.     Titus  a.  Relyea, 
Ante,  177. 

2.  A  motion  by  a  creditor  to  vacate  a  judgment,  by  confession,  entered 
against  his  debtor,  founded  on  the  ground  that  the  statement  is  insuffi- 
cient to  authorize  a  judgment  to  be  entered,  is  not  a  motion  for  ir- 
regularity, within  the  rule  requiring  the  notice  to  order  or  show  cause 
to  specify  the  irregularity  complained  of.     Winnebrenner  a.  Edgerton, 
Ante,  419. 

3.  There  is  no  good  objection  to  uniting  in  a  single  motion  an  applica- 
tion to  have  one  or  more  defences  stricken  out  as  sham,  and  an  appli- 
cation for  judgment  on  remaining  defences  as  frivolous.     The  practice 
is  calculated  to  save  expense  and  delay ;  it  can  work  no  embarrass- 
ment or  injustice,  and   should  be  not  only  allowed  but  encouraged. 
Ct.  of  Appeals,  1858,  The  People  a.  McCumber,  4  E.  P.  Smith's  (18 
N.  Y.}  R.,  315. 

4.  The  plaintiff's  affidavits  to  resist  defendant's  motion  to  change  of  place 
of  trial,  on  the  ground  of  convenience  of  witnesses,  stated  that  the 
plaintiff  expected  to  prove  by  six  witnesses,  who  were  practical  pot- 
ters, and  well  acquainted  with   the  business  of  manufacturing  drain- 
pipe, that  the  drain-pipe  and  other  articles  sold  to  defendants,  and  for 
which  the  action  is  brought,  were  of  the  very  best  quality,  and  the 
same  would,  if  properly  laid  down,  have  answered  the  purpose  for 
•which   they  were  purchased  by  the  defendants.     Also   by  six  other 
persons,  who  were  well  acquainted  with  the  business  of  laying  drain- 
pipe, that  the  drain-pipe  sold  to  the  defendants  would  have  worked 
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well,  and  have  perfectly  answered  the  purpose  of  the  defendants,  if  it 
had  been  laid  down  properly  and  in  a  workmanlike  manner. 

Held,  not  sufficient.  If  there  were  any  such  distinction  between 
the  business  of  manufacturing  and  of  laying  drain-pipe  that  rendered 
two  sets  of  witnesses  necessary,  it  should  be  made  affirmatively  to  ap- 
pear. Supreme  Ct.,  I.  Dist.,  Sp.  T.,  1857,  Price  a.  The  Fort  Edward 
Water  Works  Co.,  16  How.  Pr.  R.,  51. 

5.  The  affidavit  of  the  moving  party  stated  that  he  had  ten  material 
witnesses  that,  &c.,  without  naming  them,  and  that  he  expected  to 
prove  "  by  some  of  them"  such  a  fact,  and  "  by  some  of  them"  such, 
another  fact. 

Held,  insufficient.  To  show  "  how  the  witnesses  are  material," 
within  the  meaning  of  rule  45,  it  should  be  shown  in  some  sufficiently 
distinct  manner  what  facts  were  to  be  proved  by  the  several  witnesses 
named,  specifying  them,  so  that  the  court  may  judge  of  the  materiality 
of  their  testimony.  Ib. 

6.  The  denial  of  a  motion  to  change  the  place  of  trial  made  by  one  de- 
fendant, does  not  prejudice  the  right  of  another  defendant,  subsequently 
served  with  summons,  to  make   a  similar  motion.     New  Jersey  Zinc 
Company  a.  Blood,  Ante,  147. 

7.  By  appealing  from  an  order,  the  appellant  waives  leave  reserved  to 
him  to  renew  the  motion  which  the  order  denied.     Supreme  Ct.,  Gen. 
T.,  1858,  Peel  a.  Elliott,  16  How.  Pr.  R.,  483. 

8.  Where  a  motion  is  denied  with  leave  to  renew,  and  the  moving  party 
elects  to  renew,  and  does  so,  on  grounds  not  in  question  on  the  first 
motion,  his  right  to  appeal  from  the  first  order  is  gone.    N.  Y.  Common 
Pleas,  Gen.  T.,  1855,  Noble  a.  Prescott,  ±E.D.  Smith's  C.  P.R.,  139. 

9.  The  objection,  that  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  though  not  waived  by  omitting  to  demur,  is 
not  available  to  resist  an  interlocutory  motion  in  the  cause, — e.  g.,  an 
application  for  an  order  for  the  examination  of  the  defendant,  as  upon 
a  discovery.     N.  Y.  Superior  Ct.,  Gen.  T.,  1858,  Draper  a.  Hening- 
sen,  16  How.  Pr.  R.,  281. 

10.  It  seems,  that  matters  going  merely  to  reduce  the  amount  of  the  in- 
debtedness sworn  to  by  the  plaintiff's  affidavits,  are  not  to  be  con- 
sidered on  a  motion  to  vacate  an  arrest.     Noble  a.  Prescott,  4  E.  J). 
Smith's  C.  P.  R.,  139. 

11.  The  answer  consisted  of  one  sham  defence  and  two  frivolous  defen- 
ces.    The  plaintiff  moved  that  the   answer  be  struck  out  as  sham, 
frivolous,  and  irrelevant,  and  for  judgment,  &c.,  and  other  relief,  &c. 
The  opinion  of  the  court  directed  that  the  allegations  and  denials 
constituting  the  first  defence  be  struck  out  as  sham  and  irrelevant ; 


NEW-YOKE! :  JANUARY— JULY,  1859.          545 


MOTION'S  AND  ORDERS. 


that  the  remaining  defences  be  overruled  as  frivolous,  and  that  the 
plaintiff  have  judgment  thereon.  The  order  entered  was  "  that  the 
first  defence  be  stricken  out  as  sham  and  irrelevant ;  that  the  second 
and  third  defences  be  stricken  out  as  frivolous,  and  that  the  plaintiff 
have  judgment,"  &c.,  with  leave  to  amend. 

Held,  on  appeal,  that  although  entire  defences  cannot  be  struck  out 
for  frivolousness  like  sham  and  irrelevant  defences,  but  must  be  reached 
by  demurrer  or  motion  for  judgment,  under  section  247  of  the  Code, 
yet  the  error  in  the  order  had  worked  no  prejudice,  and  that  the  order 
should  be  modified  by  allowing  the  second  and  third  defences  to  remain 
in  the  answer,  and  that  they  be  overruled  as  frivolous,  and  the  order 
and  judgment  otherwise  be  affirmed.  Ct.  of  Appeals,  1858,  The  People 
a.  McCumber,  4  E.  P.  Smith's  (18  ^V.  F.)  R.,  315. 

12.  On  a  motion  to  strike  out  as  sham  and  irrelevant  a  defence  consist- 
ing of  denials,  the  falsity  of  the  denials  of  material  allegations  of  the 
complaint  appeared  by  other  parts  of  the  answer,  by  the  affidavit 
made  on  behalf  of  the  moving  party,  and  by  the  fact  that  no  affidavit 
to  sustain  the  truth  of  the  denials  was  produced  in  opposition. 

Held,  that  the  motion  was  properly  granted.     Ib. 

13.  But  the  power  to  strike  out  defences  on  motion  as  sham  or  irrelevant 
should  be  carefully  exercised,  and  not  extended  beyond  passing  on  the 
question,  whether  there  is  any  true  and  substantial  issue  to  be  tried. 
When  the   defendant  supports  his  defence   by   an   affidavit,   stating 
specially  the   grounds  of  it,  he  cannot  generally  be  deprived  of  the 
benefit  of  a  trial  in  the  ordinary  mode.     Ib. 

14.  Motion  for  judgment  on  account  of  frivolousness  of  answer,  denied 
because  its  insufficiency  as  a  defence  was  not  so  glaring  that  the  court 
could  determine  it  upon  a  bare  inspection  without  argument.     [6  How. 
Pr.  R,.,  358.]      Supreme  Ct.,  I.  Dist.,  Sp.   T.,   185Y,  Kelly  a.  Barnett, 
16  How.  Pr.  R.,  135. 

15.  The  plaintiff  had  ten  days  to  reply  on  payment  of  $10  costs.     In- 
stead of  so  doing  he  noticed  the  cause   for  trial ;  and  the  defendant 
thereupon  moved  for  judgment  for  want  of  a  reply;  but  the  plaintiff 
then  drew  and  verified  his  reply. 

Held,  that  he  should  pay  the  costs  of  the  circuit,  the  $10  before 
ordered,  and  the  costs  of  the  present  motion,  $10,  and  serve  his  reply 
in  three  days  from  notice  of  the  order,  and  the  adjustment  of  the 
costs.  The  cause  may  there  remain  on  the  calendar,  but  not  to  be 
tried  at  this  circuit,  without  the  consent  of  the  defendant.  Defendant 
to  have  leave  to  apply  for  further  postponement.  Supreme  Ct.,  Monte- 
carbole  a.  Mundel,  Ib.,  141. 

16.  One  against  whom  a  motion  is  made  on  too  short  notice  must  make 
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objection  on  that  ground  on  the  day  of  the  motion.  If  he  suffers  the 
motion  to  be  made  without  objection,  he  cannot  afterwards  take  ad- 
vantage of  it  on  another  motion.  Supreme  Ct.,  Sp.  T.,  1858,  Main 
a.  Pope,  16  How.  Pr.  R.,  271. 

17.  Where  a  demurrant  to  whom,  on  overruling  his  demurrer,  the  court 
gives  leave  to  answer  within  a  certain  time,  does  not  accept  the  leave 
but  appeals  to  the  general  term,  even  if  it  be  conceded  that  he  has 
the  same  time  to  answer  after  affirmance  of  the  order,  as  was  given  by 
the  order,   he  must  tender  his  answer  within  that  time   [Sands  a. 
McClelan,  6  Cow.,  582;  Hoadley  a.  Cuyler,  10  Wend.,  593];  and  if 
he  fails  to  do  so,  the  court  properly  refuse  leave  to  interpose  it  at  the 
trial.     N.  Y.  Superior  Ct.,  Gen.  T.,  1857,  Ford  a.  David,  1  Bosw.,  569. 

18.  It  seems,  that  it  is  no  excuse  for  the  delay  that  the  leave  was  granted 
on  payment  of  costs,  and  that  the  costs  have  not  been  taxed.     Ib. 

19.  The  application  for  judgment,  which,  by  section  265  of  the  Code,  is 
to  be  made  at  general  term,  in  cases  where  a  verdict  has  been  taken, 
subject  to  the  opinion  of  the  general  term,  includes  a  motion  for  a 
dismissal  of  the  complaint,  as  well  as  an  application   for  judgment, 
according  to  the  verdict  for  the  plaintiff.     [6  Wend.,  546.]     The  cases 
of  Astor  a.  L'Amoreaux  (4  Seld.,  109),  and  Marquat  a.  Marquat  (2 
Kern.,  338),  are  not  authorities  to  the  contrary,  for  in  these  the  judg- 
ments were  reversed  because  the  cases  were  not  proper  ones  for  taking 
a  verdict  subject  to  the  opinion  of  the  court,  and  the  judgments  were 
not  founded  merely  on  questions  of  law,  but  upon  the  exposition  made 
by  the  general  term  of  the  evidence.     Gen.  T.,  1856,  Chittenden  a. 
The  Empire  Stone  Dressing  Co.,  6  Duer,  30. 

20.  A  motion  for  a  new  trial,  on  the  ground  of  the  misbehavior  of  the 
jury,  should  be  made  before  the  judge  who  tried  the  cause,  or  if  be- 
fore another  judge,  it  should  be  made  upon  a  case  actually  settled. 
Nesmith  a.  The  Clinton  Fire  Ins.  Co.,  Ante,  141. 

21.  Orders  out  of  court  may  be  made  by  a  county  judge  of  the  county, 
in  which  the  attorney  for  the  moving  party  resides,  except  to  stay 
proceedings  after  verdict.     Code,  §  401,  subdiv.  3,  amended  in  1859, 
Voorkies'  6th  ed.,  553. 

AFFIDAVIT,  2  ;  ANSWER,  3  ;  APPEAL,  17 ;  ARREST,  3, 12  ;  ATTORNEY  AND 
CLIENT,  5,  6  ;  COSTS,  25,  27  ;  COURT,  6,  7 ;  JUDICIAL  SALE,  2  ;  JURIS- 
DICTION, 11 ;  TRIAL,  tit.  New  Trial. 

NEW  YORK  CITY. 

1.  The  provisions  of  the  charters  of  1830,  1849,  and  1857,  restricting 
the  application  of  the  funds  of  the  Corporation  to  the  purposes  for 


NEW-YORK:  JANUAKY— JULY,  1859.          547 


NEW    YORK    COMMON    PLEAS. 


which  appropriations  have  first  been  duly  made,  are  designed  merely 
to  prevent  usurpations,  improvidences,  or  dishonesties  in  the  officers  of 
the  Corporation  ;  but  cannot  have  the  effect  to  defeat  the  operation  of 
a  subsequent  statute  increasing  certain  expenses  of  the  Corporation. 
Green  a.  The  Mayor,  &c.,  of  N.  Y.,  Ante,  25. 

2.  An  action  lies  against  the  Corporation  of  the  city  of  New  York  to 
compel  them  to  pay  an  expense  incurred  pursuant  to  statute — e.  </., 
the  salary  of  a  district-court  justice — although  they  have  no  fund  ap- 
propriated by  law  to  that  purpose,  if  they  have  funds,  or  means  of 
raising  funds,  appropriated  generally  to  "  such  expenses  as  they  may 
be  put  to  by  law."  Ib. 

MANDAMUS,  1,  6;  OFFICER,  3. 

NEW  YORK  COMMON  PLEAS. 

1.  To  enable  a  non-resident  plaintiff  to  maintain  an  action  in  the  New 
York  Common  Pleas  against  a  foreign  corporation,  it  must  appear 
either,  1.  That  the  action  is  upon  a  contract  made,  executed,  or  deliv- 
ered in  this  State  ;  or,  2.  That  the  cause  of  action  arose  in  this  State  ; 
or,  3.  That  the  subject  of  the  action  is  situated  in  this  State.     Har- 
riott a.  The  New  Jersey  R.  R.  Co.,  Ante,  284. 

2.  The  defendant  does  not,  by  appearing  and  answering,  waive  the  ob- 
jection that  none  of  such  grounds  of  jurisdiction  exist.     Ib. 

3.  In  the  New  York  Common  Pleas,  an  order  granting  permission  to 
amend  the  complaint  upon  condition  that  defendant  be  paid  his  costs, 
since  the  service  of  answer,  cannot  be  appealed  from  as  to  the  con- 
dition respecting  costs,  without  a  certificate  of  the  judge,  under  rule 
of  March  22,  1851.     [Voorhies' Code,  6th  ed.,  658.]     Smith  a.  Dodd, 
4  E.  D.  Smith's  C.  P.  R.,  643. 

4.  That  the  New  York  Common  Pleas  treat  as  binding  authority  deci- 
sions of  the  Supreme  Court  made  when  that  court  was  the  appellate 
court  of  the  former.     Updike  a.  Campbell,  4  E.  D.  Smith's   C.  P. 
£.,  570. 

NOTICE. 

1.  The  mortgagee  and  his  agent  knew,  at  the  time  of  the  negotiation  for 
the  loan  for  which  the  mortgage  was  given,  that  the  mortgagor  was 
not  then  the  owner  of  the  property,  but  that  he  was  about  to  purchase 
it  from  M.  His  agent  knew  that  the  house  was  worth  $10,000,  and 
that  was  the  price  for  which  it  was  to  be  sold.  He  knew  that  the 
mortgagor  had  no  cash  to  pay  for  it,  but  the  $1000  which  he  was  to 
procure  from  the  mortgagee,  and  that  there  was  a  prior  mortgage  for 
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$5000.  All  parties  were  present  at  the  time  of  the  delivery  of  the  deed 
by  the  vendor  to  the  vendee,  the  mortgagor,  and  of  the  delivery  by  him 
of  the  purchase-money  mortgage  for  a  part  of  the  consideration  ;  and 
the  payment  of  the  $1000  lent  by  the  mortgagee  to  the  mortgagor 
was  the  only  amount  in  cash  paid  on  the  transaction. 

Held,  that  the  mortgagee,  through  his  agent,  must  be  deemed  to 
have  had  notice  of  the  purchase-money  mortgage,  and  that  the  same, 
although  recorded  subsequently  to  his  mortgage,  had  priority  over  it. 
Supreme  Ct.,  I.  List.,  Sp.  T.,  1858,  Hay  wood  a.  Shaw,  16  How.  Pr. 
R.,  118. 

2.  Notice  of  trial  to  be  given  fourteen  days  before  the  court.     Code,  § 
256,  as  amended  in  1859  ;    Voorhies1  Code,  Qth  ed.,  347. 

3.  Where  an  issue  of  fact  is  had  by  the  court  without  a  jury,  and  a  deci- 
sion rendered  thereupon,  notice  of  the  decision,  given  by  the'prevailing 
party  before  the  actual  entry  of  judgment  by  the  clerk,  is  not  notice  of 
judgment  such  as  is  necessary  to  limit  the  losing  party's  time  to  appeal. 
Leavy  a.  Roberts,  Ante,  310. 

4.  Section  132  of  the  Code,  as  amended  in  1858  (Laws  of  1858,  491, 
ch.  306,  §  4),  providing  that  a  notice  of  the  pendency  of  an  action 
affecting  the  title  to  real  property,  or  an  action  in  which  an  attach- 
ment affecting  real   property  has   been  issued,  shall   be   constructive 
notice  to  purchasers  or  incumbrancers ;  and  that  every  person  whose 
conveyance  or  incumbrance  is  subsequently  executed  or  subsequently 
recorded,  shall  be  deemed  a  subsequent  purchaser  or  incumbrancer, 
and  bound  by  subsequent  proceedings,  as  if  a  party  to  the  action — does 
not  authorize  the  filing  of  a  notice  against  prior  purchasers  or  incum- 
brancers who  are  not  parties  to  the  action.     The  People  on  rel.  Tre- 
mont  Bank  a.  Connolly,  Ante,  128. 

5.  "Any  legal  notice  that  shall  be  served  upon  the  superintendent  of  the 
banking  department,  in  relation  to  any  mortgage  of  which  he  is  the 
assignee,  shall  specify  the  name  of  the  mortgagor,  and  the  description 
of  the  premises,  as  shown  by  the  mortgage  covering  them,  and  the 
name  of  the  party  by  whom  it  was  assigned  to  him ;  and  unless  such 
notice  shall  contain    the   provisions   hereinbefore    contained,   a  non- 
compliance  with  the  terms  of  such  notice  on  the  part  of  the  superin- 
tendent shall  not  invalidate  or  lessen  the  security  conveyed  by  such 
mortgage,  or  in  any  manner  affect  his  lien  upon  the  mortgaged  prem- 
ises conveyed  under  it."     Laws  of  1859,  503,  ch.  236. 

NOTARY  PUBLIC. 

1.  "In  addition  to  their  present  powers,  notaries  public  of  this  State  are 
hereby  authorized  to  administer  oaths  and  affirmations,  and  to  take  the 
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proof  and  acknowledgments  of  deeds,  mortgages,  and  any  other  papers 
for  use  or  record  in  this  State,  in  all  the  cases  where  the  same  may 
now  be  taken  and  administered  by  commissioners  of  deeds,  and  under 
the  same  rules,  I'egulations,  and  requirements  prescribed  to  commis- 
sioners of  deeds ;  and  such  notaries'  acts  may  be  performed  without 
official  seal."  Passed  and  took  effect,  April  15,  1859.  Laws  0/1859, 
869,  ch.  360. 

2.  Notaries'  fees  for  service  of  notice  of  non-payment  of  tax  or  assessment 
upon  any  mortgagee  or  mortgagees,  pursuant  to  the  act  of  1840 — 
authorizing  mortgagees  to  redeem  land  sold  for  taxes,  &c. — must  not 
exceed  seventy -five  cents  for  each  mortgage  upon  which  such  notices 
are  given.  Laws  of  1859,  419,  ch.  170. 

OFFER  TO  ALLOW  JUDGMENT. 

1.  In  an  action  against  partners,  where  all  had  been  served  with  sum- 
monses,  the    plaintiff,  before    time    to    answer   had   expired,   entered 
judgment  against  all,  upon  an   offer  made   by  one   without  special 
authority  from  the   others.     The  offer  was  signed  in  the  firm-name, 
D.  M.  <fe  Co.,  and  with  his  individual  name. 

Held,  that  the  judgment  should  be  vacated  on  motion  of  junior- 
judgment  creditors.  1.  "The  defendant,"  on  whose  offer  judgment 
may  be  entered,  according  to  section  385  of  the  Code,  means  a  sole 
defendant,  or  all  the  defendants  who  have  been  served.  [La  Farge  a. 
Chilson,  3  Sandf.,  752.] 

2.  A  copartner  has  no  implied  authority  to  make  such  offer.    [Ever- 
son  a.  Gehrman,  10  How.  Pr.  R.,  301  ;  Barney  a.  Le  Gal,  19  Barb., 
592 ;    Rathbun  a.  Drakeford,  6   Bing.,  375 ;    McBride  a.  Hagen,  1 
Wend.,  326];  and  if  he  were  their  attorney  in  fact,  he  must  be  ap- 
proved by  the  court  as  such  [Le  Roy  a.  Heily,  1  Duer,  637],  and  his 
signature  must  be  supported  by  proof  embodied  in  the  record. 

3.  An  offer  signed  in  the  firm-name  is  no  authority  to  the  clerk  to 
enter  judgment  against  the  partners. 

4.  The  judgment  could  not  be  sustained  against  the  partner  who 
made  the  offer,  because  the  roll  showed  that  it  was  entered  before  the 
time  of  the   others  to  answer  had  expired.     [Barney  a.  Le  Gal,  19 
Barb.,  592.]      Supreme  Ct.,  Sp.  T.,  1858,  Bridenbecker  a.  Mason,  16 
How.  Pr.  R.,  203. 

2.  Though,  in  such  case,  it  might  be  deemed  that  the  parties  defendant 
had,  by  laches,  lost  their  right  to  move  against  the  judgment,  still  it 
was  void  against  junior-judgment  creditors.     Ib. 

3.  It  seems,  that  had  M.  employed  an  attorney  to  appear  for  all  the  de- 
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fendants,  and  lie  had  served  the  offer  as  such  attorney,  without  fraud 
or  collusion,  the  judgment  would  have  been  sustained.  [Grazebrook 
a.  McCredie,  9  Wend.,  437  ;  Griswold  a.  Griswold,  14  How.  Pr.  R., 
466.]  Ib. 

OFFICER. 

1.  The  question  whether  an  individual  banker  was  taxable  in  the  town 
or  ward  in  which  the  assessment  was  made,  cannot  be  raised  to  affect 
the  validity  of  process,  regular  on  its  face,  against  the  officer  executing 
it ;  nor  where  the  process  is  against  an  individual  bank,  by  the  name 
in  which  it  does  business,  which  name  is  apparently  that  of  a  corpora- 
tion, and  such  bank  has  a  place  of  business  within  the  jurisdiction  of 
the  assessors  and  of  the  officer  executing  the  process — can  its  owner 
be  permitted,  as  against  the  officer  levying  on  the  money  or  property 
of  the  bank,  to  claim  that  it  is  not  a  lawful  corporation,  and  not  tax- 
able by   its  apparently   corporate  name.     [Savacool  a.  Boughton,  5 
Wend.,  170  ;  Chegaray  a.  Jenkins,  1  Seld.,  376.]     Supreme  Ct.,  VIII. 
Dist.,  Gen.  T.,  1858,  Patchin  a.  Ritter,  27  Barb.,  34. 

2.  An  officer  whose  term  has  expired,  has  no  right,  at  common  law,  to 
hold  over  by  reason  of  the  failure  of  the  proper  authorities  to  appoint  an 
officer  in  his  place  at  the  expiration  of  his  term.     There  is  no  common- 
law  rule  by  which  a  public  officer  appointed  or  chosen  for  a  fixed  time 
can  hold  office  beyond  that  term,  upon  the  failure  of  the  proper  body 
to  appoint  a  successor.     Acts  of  officers  may  sometimes  be  sustained 
under  such  circumstances,  to  protect  the  rights  of  a  third  party ;  but 
the  officer  himself  cannot  claim  to  hold  over,  unless  by  some  provi- 
sion of   law  authorizing  it.     The  People  on  rel.  Morton  a.  Tiemann, 
Ante,  359. 

3.  There  is  no  such  provision  of  law  in  relation  to  the  office  of  City  In- 
spector of  the  City  of  New  York,  entitling  the  incumbent  to  hold  over 
after  the  expiration  of  his  term,  until  his  successor  is  appointed.     Ib. 

PARTIES. 

1.  Meaning  of  the  word  "party,"  as  used  in  the  Code.     Giraud  a.  Beach, 
4  E.  D.  Smith's  C.  P.  R.,<tf. 

2.  In  an  action  for  taking  personal  property  from  the  plaintiff's  posses- 
sion, when  he  claimed  to  be  owner,  evidence  that  the  title  was  in  a 
third  party  is  not  to  be  received  merely  for  the  purpose  of  showing 
that  the  plaintiff  is  not  the  real  party  in  interest.     Section  111  of  the 
Code  has  not  changed  the  rule  that  possession  is  sufficient  to  maintain 
the  action.     Supreme  Ct.,  Gen.  T.,  1858,  Paddock  a.  Wing,  16  How. 
Pr.  £.,  547. 
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3.  An  action  in  the  nature  of  an  action  on  the  case  for  negligently  in- 
juring property  intrusted  to  defendant's  care,  may  be  brought  in  the 
name  of  the  party  having  a  special  interest  in  the  property,  more 
especially  where  such  person  has  made  himself  responsible  to  the  real 
owner  for  the  property.     jV.  Y.  Common  Pleas,  Gen.  T.,  1855,  Har- 
rison a.  Marshall,  4  E.  D.  Smith's  C.  P.  R.,  271. 

4.  The  master  of  a  vessel  who  signs  a  charter  party,  payable  to  himself, 
may  collect  or  assign  the  charter  moneys  and  claims  for  demurrage, 
&c.,  in  his  own  name,  and  the  assignee  may  maintain  an  action  there- 
for.    N.  Y.  Common  Pleas,  1855,  Rupp  a.  Lobach,  4  Ib.,  68. 

5.  A  town  whose  supervisor  and  commissioners  of  highways  enter  into  a 
contract  with  a  plank-road  company  (under  the  acts  of  1847),  allow- 
ing the  use  of  a  highway,  cannot  maintain  an  action  to  set  aside  the 
contract  as  forfeited  by  non-performance  on  the  part  of  the  company. 
Such  a  contract  is  not  the  contract  of  the  town.     [Morey  a.  Newfane, 
8  Barb.,  643.]     The  right  to  the  highway  is  not  in  the  town,  but  in 
the  people  at  large,  and  the  town  cannot  sue  respecting  it.     [Lorrillard 
a.  The  Town  of  Monroe,  1  Kern,  392  ;  Town  of  Fishkill  a.  The  Fish- 
kill  PI.  R.  Co.,  22  Barb.,  634  ;  and  disapproving  of  dictum  in  Palmer 
«,  Fort  Plain  PI.  R.  Co.,  1  Kern.,  376,  391.]      Supreme  Court,  Gen.  T., 
1858,  Town  of  Galen  a.  Clyde  and  Rose  Plank-Road  Co.,  27  Barb.,  543. 

6.  The  plaintiff  in  an   action  against  a  corporation  seeking  merely  a 
judgment  for  a  money-demand  joined  as  a  party  defendant,  the  re- 
ceiver of  the  corporation  alleging  that  the  corporation  was  insolvent, 
but  demanded  no  affirmative  relief  against  the  receiver. 

Held,  that  as  against  the  receiver  the  complaint  should  be  dismissed. 
If  necessary  to  sue  the  receiver  with  or  instead  of  the  corporation, 
the  complainant  should  demand  relief  against  him.  The  mere  fact 
that  A.  is  the  assignee  or  receiver  of  B.,  whether  these  be  natural  or 
artificial  persons,  will  not  justify  a  creditor  of  B.  in  bringing  A.  as  a 
party  into  every  suit  against  B.,  or  where  the  rights  and  the  remedies 
of  the  plaintiff,  so  far  as  appears,  end  with  B.,  and  the  assignee  or  re- 
ceiver is  not  to  be  affected  by  the  suit,  nor  to  be  adjudged  or  com- 
pelled to  do  any  thing  for  the  relief  of  the  plaintiff.  Supreme  Ct., 
Gen.  T.,  1857,  Arnold  a.  The  Suffolk  Bank,  27  Barb.,  424. 

7.  x\lthough  a  special  guaranty  was  not  negotiable,  and  an  assignment 
would  not  authorize  a  suit  in  the  name  of  the  assignee,  before  the 
Code  [Lamourieux  a.  Hewit,  5  Wend.,  307],  yet  an  assignment  would 
always  pass  the  equitable  title,  and  the  guaranty  could  be  enforced  for 
the  benefit  of  the  assignee ;  and  under  the  Code  the  action  in  such  case 
may  be  maintained  by  the  assignee,  as  he  is  the  real  party  in  interest. 
N.  Y.  Supreme  Court,  Gen.  T.,  1857,  Small  a.  Sloan,  1  Bosw.,  352. 
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8.  Husband  and  wife,  as  plaintiffs,  brought  two  actions  against  the  same 
defendant,  one  on  a  contract  with  the  wife  to  pay  for  board  in  a  board- 
ing-house kept  by  her,  and  claiming  that  the  amount  due  the  wife  was 
her  separate  property ;  the  other  for  a  tort,  alleging  that  the  defend- 
ant broke  and  entered  a  close,  in  the  possession  of  and  occupied  by 
the  wife ;  and  also  broke  and  entered  the  dwelling-house  occupied  by 
the  wife,  and  forced  open  the  doors,  whereby  the  wife  was,  &c. 

Held,  1.  That  these  causes  of  action  were  vested  in  the  husband  alone. 
The  allegation  that  the  demand  on  contract  was  the  wife's  separate 
property  was  inconsistent  with  the  legal  conclusion  from  the  facts 
stated ;  and  the  legal  injury,  in  the  second  case,  was  to  the  husband 
alone. 

2.  That  the  misjoinder  of  the  wife  was  ground  of  demurrer.  The 
rule  that  a  misjoinder  of  plaintiffs  is  not  ground  of  demurrer,  is  not 
applicable  to  the  case  of  an  action  by  husband  and  wife,  which  should 
have  been  brought  by  the  husband  alone.  In  such  a  case  the  defect 
cannot,  as  in  other  cases,  be  obviated  at  the  trial  by  rendering  a  judg- 
ment in  favor  of  the  proper  plaintiff,  and  against  one  improperly 
joined;  and  if  such  judgment  could  be  given,  it  would  not  indemnify 
the  defendant  for  costs.  Supreme  Ct.,  Sp.  T.,  1858,  Dunderdale  a. 
Grymes,  16  How.  Pr.  R.,  195. 

9.  When  it  is  brought  to  the  knowledge  of  a  trustee  having  power  to 
lease,  that  a  lease  by  a  former  trustee,  in  which  a  very  insufficient  rent 
is  reserved,  is  void  upon  its  face,  it  is  his  duty,  in  the  faithful  dis- 
charge of  his  trust,  disregarding  the  existence  of  the  former  lease,  to 
make  a  new  lease,  in  which  a  full  and  sufficient  rent  shall  be  reserved ; 
and  to  enable  him  to  do  this,  it  is  not  necessary  that  the  former  lease, 
if  void  of  law,  should  be  set  aside, — the  new  lease,  if  a  valid  execu- 
tion of  the  power,  displaces  and  extinguishes  the  former,  and  takes 
immediate  effect.     [Miller  a.  Mainwaring,   Cro.  Car.,  397  ;    Crabb's 
Eeal  Pro.,  §  1300.]     N.   Y.  Superior   Ct.,  Gen.   T.,  1857,  Griffen  a. 
Ford,  1  Bosw.,  123. 

10.  Where  a  trustee  refuses  to  do  so,  the  cestui  que  trust  may  maintain 
an  action  to  compel  him  to.     The  rule  of  equity  that  when  a  trustee 
refuses  to  commence  an  action  which  the  interests  of  the  cestui  que  trust 
require  should  be  brought,  the  latter,  upon  the  ground  of  that  refusal, 
may  maintain  an  action  in  his  own  name,  making  the  trustee  a  party 
defendant,  has  not  been  abolished  by  the  Revised  Statutes  (1  Rev. 
Stats.,  729,  §  60),  but  is  confirmed.     Ib. 

11.  The  agreement  on  which  the  action  was  brought  showed  that  the 
plaintiff  (whether  with  or  without  authority)  assumed  to  act  on  the 
behalf  of  J.  and  others,  not  named,  and  to  bind  himself  personally  to 
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accomplish  certain  results  beneficial  to  the  defendants,  in  consideration 
of  their  agreement  to  pay  him,  for  the  benefit  of  those  for  whom  he 
acted,  certain  moneys  and  notes. 

Held,  that  he  was  a  trustee  of  an  express  trust,  within  section  113 
of  the  Code.  N.  Y.  Superior  Ct.,  Gen.  T.,  1857,  Rowland  a.  Phalen, 
1  Bosw.,  43. 

12.  The  parties  for  whom  the  plaintiff  assumed  to  act  are  not  necessary 
parties  to  an  action  in  his  name  on  the  contract.     Jb. 

13.  In  the  plaintiff's  complaint  in  such  case,  it  is  not  necessary  to  aver 
that  the  defendants  have  refused  to  deliver  to  the  cestui  que  trust,  as 
well  as  to  the  plaintiffs.     If  a  delivery  to  the  former  is,  in  law,  suffi- 
cient to  satisfy  the  agreement,  it  is  matter  of  defence  to  be  set  up  in 
the  answer.     Ib. 

14.  A  deputy-sheriff   having    levied  an  execution,  took  a  bond  of  in- 
demnity, whereby  the  obligors  bound  themselves  to  the  sheriff  con- 
ditionally to  indemnify  the  sheriff,  "  and   all   and   every  person  and 
persons  aiding  him  in  the  premises."     The  deputy  having  sold  under 
the  execution,  was  sued  by  a  third  party,  who  recovered  judgment 
against  him. 

Held,  that  the  sheriff  was  trustee  of  an  express  trust.  The  obliga- 
tion was  executed  to  him  for  the  benefit  of  his  deputy ;  and  suit 
thereon  was  properly  brought  in  the  name  of  the  sheriff,  without  any 
assignment  of  the  cause  of  action  to  him.  [Code,  §  113.]  Ct.  of 
Appeals,  1858,  Stillwell  a.  Hurlbert,  4  E.  P.  Smith's  (18  N.  Y.} 
K,  374. 

15.  Section  22  of  the  License  Law  of  1857,  provides  that  the  "penal- 
ties imposed  by  this  act,  except  the  penalties  provided  for  by  sections 
eight,  fifteen,  and  nineteen,  shall  be  sued   for,  and  recovered  in  the 
name  of  the  board  of  commissioners  of  excise." 

Held,  that  an  action  to  enforce  the  provision  of  section  13,  that  who- 
ever shall  sell,  &c.,  "shall  forfeit  fifty  dollars,"  was  properly  brought 
in  the  name  of  the  board,  not  in  the  names  of  its  constituent  mem- 
bers. The  words  penalty  and  forfeit  are  used  interchangeably.  Sara- 
toga County  Ct.,  1857,  Board  of  Excise  of  Saratoga  a.  Doherty,  15 
How.  Pr.  R.,  46. 

16.  But  where  the  action  was  brought  in  the  names  of  the  several  com- 
missioners, the  court  at  the  circuit  allowed  an  amendment.     Supreme 
Ct.,  Circuit,  1858,  Pomeroy  a.  Sperry,  16  How.  Pr.  R.,  211. 

17.  An  executor  who,  for  a  consideration  proceeding  from  the  estate  of 
the  testator,  takes  a  note  payable  to  him  as  executor,  may  maintain 
an  action   thereon,  in   his   representative   capacity.     Eagle  a.  Fox, 
Ante,  40. 
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18.  The  defendants  agreed  with  the  plaintiff  and  two  others  to  convey 
to  them  certain  real  property,  and  to  construct  a  road  from  and  ex- 
terior to  the  bounds  of  the  premises,  so  that  it  should  be  passable 
within  twenty-five  days  from  date  of  the  agreement,  and  should  be 
completed  within  sixty  days.     The  defendants  conveyed  the  premises, 
but  failed  to  construct  the  road.     Some   time  after  the   breach,  the 
other  grantees  transferred  to  the  plaintiff  the  premises,  and  all  the 
privileges  and  rights  which  they  purchased  and  received  of  the  de- 
fendants, with  the  appurtenances,  &c. 

Held,  that  the  plaintiff  could  not  alone  maintain  an  action  for  the 
breach.  1.  The  contract  was  not  a  continuing  one,  but  the  breach 

O  ' 

was  single  and  indivisible,  and  the  cause  of  action  was  complete,  and 
entire  damages  recoverable  at  the  expiration  of  the  sixty  days,  and 
only  one  action  could  be  maintained.  [Bendernagle  a.  Cocks,  19 
Wend.,  207  ;  Sedgwick  on  Damages,  224  ;  Shaffer  a.  Lee,  8  Barb., 
420  ;  Pool  a.  Pool,  1  Hill,  580  ;  Fish  a.  Folley,  6  Ib.,  54  ;  Shaffer 
a.  Lee,  8  Barb.,  412  ;  Koyalton  a.  R.  and  W.  Turnpike  Com- 
pany, 14  Verm.  R.,  311  ;  Masterton  a.  The  Mayor,  &c.,  of  Brooklyn, 
7  Hill,  61  ;  Stuyvesant,  a.  The  Mayor,  &c.,  of  New  York,  11  Paige, 
414.] 

2.  That  the  transfer  of  the  premises,  &c.,  to  the  plaintiff,  did  not 
operate  as  an  assignment  to  him  of  the  cause  of  action,  and  that 
therefore  the  transferors  were  necessary  co-plaintiffs  with  him.  Su- 
preme Ct.,  Gen.  T.,  1858,  Atwood  a.  Norton,  27  Barb.,  638;  affirmed, 
Ct.  of  Appeals,  1858,  Ib.,  651. 

19.  In  an  action  against  partners,  a  dormant  partner  unknown  to  the 
plaintiff   at  the   time   of   the  making  of   the   contract  need   not  be 
joined   as   defendant,   although   he   was  known    to   the  plaintiff  be- 
fore  commencement   of   the    action.     [New  York  Dry  Dock   Com- 
pany a.  Treadwell,   19  Wend.,  525;  Clarkson  a.  Carter,  3  Cow.,  84  ; 
Clark  a.   Miller,   4  Ib.,   628  ;  Mitchell  a.  Ball,  2  Har.  &  Gill.,  159, 
171.]     N.    Y.    Superior    Ct.,    Gen.    T.,   1857,   Hurlbut  a.   Post,   1 
Bosw.,  28. 

20.  The  complaint  alleged  that  the  plaintiffs  and  one  of  the  defendants 
were  a  copartnership,  and  the  defendants  were  another  copartnership  ; 
that  the  latter  firm  was  indebted  to  the  former  firm  on  an  account 
stated,  on  which  it  demanded  a  recovery ;  and  that  the  reason  why 
the  defendant,  who  was  a  member  of  both  firms,  was  made  defendant 
only,  was  that  he  had  refused  to  join  as  plaintiff. 

Held,  that  the  action  was  maintainable. 

1.  Under  the  Code  it  is  no  objection  that  one  of  the  parties  was  a 
member  of  both  firms.  It  is  enough  in  such  case  that  the  proper 
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parties  are  before  the  court,  whether  as  plaintiffs  or  defendants,  to  en- 
able it  to  pronounce  judgment  according  to  the  facts. 

2.  It  was  not  necessary  that  the  complaint  should  demand,  or  the 
court  order  an  accounting,  as  between  the  members  of  the  firm  at 
least,  unless  the  defendants  pleaded  and  proved  as  a  defence  that  as 
between  the  plaintiff's  firm,  and  the  partner  who  was  made  a  defend- 
ant, the  state  of  accounts  was  such  as  to  render  it  inequitable  to  re- 
quire the  debt  to  be  paid  without  an  accounting  between  them.  Ct. 
of  Appeals,  1858,  Cole  a.  Reynolds,  4  E.  P.  Smith's  (18  JV.  Y.) 
R.,  75. 

21.  It  seems,  that  even  if  such  defence  were  set  up,  the  better  doctrine 
would  be  to  let  the  debtor  firm  pay  its  debt,  and  the  creditor  firm  ad- 
just their  equities  among  themselves.     Ib. 

22.  An  action  was  brought  in  the  name  of  "  The  Trustees  of  the  Meth- 
odist Episcopal  Church  in  P.,"  against  one  who  was  a  member  of  the 
board  of  trustees,  for  taking  property  of  the  society  contrary  to  a  by- 
law of  the  board. 

Held,  not  maintainable.  The  defendant  was  also  a  plaintiff,  which 
is  fatal  to  an  action.  [Blaisdell  a.  Ladd,  14  N.  H.,  129.]  An  ac- 
tion at  law  cannot  be  maintained  where  the  same  person  is  one  of  the 
trustees,  who  are  plaintiffs,  and  also  sole  defendant,  or  one  of  several 
defendants.  A  party  can  have  no  right  of  action  against  himself, 
either  as  debtor  or  tort  feasor.  Supreme  Ct.,  Gen.  T.,  1858,  Trustees 
of  Methodist  Episcopal  Church  in  Pultney  a.  Stewart,  27  Barb., 
553. 

23.  The  trustees  of  a  religious  society  have  possession  and  custody  of 
the  temporalities  of  the   church,  whether  real  or  personal  estate,  and 
are  the  proper  parties  to  bring  an  action  for  any  injury  to  either. 
[Green  a.  Cady,  9  Wend.,  414  ;  The  People  a.  Runkel,  8  Johns.,  364  ; 
S.  C.,  9  Ib.,  147.]     And   the  action  being  actually  brought  in   their 
names,  it  is  no  answer  to  say  that  it  is  really  an  action  by  the  corpo- 
ration.    Ib. 

24.  In  order  to  render  the  defendant  liable  to  such  an  action,  he  must 
first  be  properly  divested  of  his  office  and  authority  as  trustee ;  until 
then,  his  possession  is  that  of  the  trustees.     Ib. 

25.  The  parent  of  a  married  infant  is  not  a  proper  party  to  an  action  of 
divorce  against  such  infant,  and  has  no  right,  either  on  the  ground  of 
relationship  or  of  an  interest  in  the  litigation,  to  intervene  in  such  ac- 
tion.    E.  B.  a.  E.  C.  B.,  Ante,  44. 

26.  A  devisee  in  trust  of  lands,  subject  to  a  covenant  to  pay  for  a  party- 
wall  on  a  certain  contingency,  is  liable  on  a  breach  of  the  covenant. 
[2  Crabbe  on  Real  Pr.,  1088  ;  1  Smith's  Lead.  Cas.,  Am.  .ed.,  notes, 
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93.]  The  cestui  que  trusts  are  not  proper  parties  to  an  action  thereon, 
and  a  judgment  against  both  cannot  be  sustained.  JV.  Y.  Common 
Pleas,  Gen.  T.,  1855,  Keteltas  a.  Penfold,  4  E.  D.  Smith's  C.  P.  R., 
122,  134. 

27.  Whether  a  creditor's  action  seeking  an  injunction  and  receiver  against 
a  limited  partnership  is  within  the  provision  of  1  Revised  Statutes,  2d 
ed.,  766 — allowing  suits  to  be  brought  by  and  against  the  general  part- 
ners only ;  or  whether  the  special  partner  is  a  necessary  party  to  such 
action, —  Query?     Schulten  a.  Lord,  4  Ib.,  206. 

28.  The  mortgagor  who  has  conveyed  to  one  who  assumed  the  payment 
of  the  mortgage,  is  not  a  necessary  party  to  the  foreclosure.     The 
mortgagor,  in  such  case,  is  a  mere  surety.    [Bigelow  a.  Bush,  6  Paige, 
343.]     Supreme   Ct.,  Gen.  T.,  1857,  Drury  a.  Clark,  16  How.  Pr. 
R.,  424. 

29.  By  agreement  between  F.,  the  assignor,  and  D.,  the  assignee,  of 
leases  and  other  personal  property,  the  latter  held  it  subject  to  a  cer- 
tain debt  to  the  former.     The  latter  afterwards  conveyed  it  to  T., 
subject  to  the  conditions  of  the  agreement,  and  as  a  part  of  the  con- 
sideration, covenanted  to  pay  the  debt.     T.  transferred  it  to  W.,  and 
W.  to  T.  and  J.,  with  notice  respectively. 

Held,  1.  That  the  assignor  might  maintain  an  action  against  all  the 
other  parties,  to  have  the  debt  declared  alien  on  the  property,  and 
satisfied  by  a  sale  of  it,  and  for  personal  judgment  for  deficiency 
against  D.  and  T.  [Halsey  a.  Reed,  9  Paige,  446  ;  King  a.  Whitely, 
10  Ib.,  465  ;  Trotter  a.  Hughes,  2  Kern.,  74.] 

I  2.  That  the  judgment  should  direct,  in  the  first  instance,  a  sale  of 
the  property,  by  a  receiver  to  be  appointed ;  and  that  for  any  defi- 
ciency, execution  should  issue  first  against  T.,  and  on  the  return  there- 
of unsatisfied  in  whole  or  in  part,  then  against  D.  N.  Y.  Superior 
Ct.,  Gen.  T.,  1857,  Ford  a.  David,  1  Bosw.,  569. 

30.  If  a  new  action  by  the  defendants  in  a  judgment  can  be  maintained 
to  declare  void  the  judgment  [4  How.  Pr.  R.,  350  ;  8  Ib.,  416],  it  can- 
not be  without  joining,  as  plaintiffs  or  defendants,  all  the  defendants 
in  the  judgment.     They  would  be  necessary  parties,  if  the  action  were 
maintainable.     Supreme  Ct.,  Sp.  T.,  1858,  Bowers  a.  Tallmadge,  16 
How.  Pr.  R.,  325. 

31.  In  an  action  by  a  corporation  whose  agents  have  issued  spurious 
stock,  brought  against  the  holders  of  such  stock,  and  seeking  to  have 
the  same  declared  void,  the  holders  of  genuine  stock  are  not  proper 
parties.     New  York  and  New  Haven  R.  R.  Co.  a.  Schuyler,  Ante,  239. 

32.  Pending  an  action,  the  plaintiff  assigned  his  claim  for  benefit  of 
creditors,  and  moved  that  the  assignee  be  substituted  ;  the  defendants 
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opposed  the  motion,  and  it  was  denied.  On  the  trial,  the  defendants 
proved  the  assignment,  and  also  proved  an  order  in  supplementary 
proceedings,  appointing  a  receiver  of  plaintiff's  property ;  and  there- 
upon moved  to  dismiss  the  complaint,  on  the  ground  that  plaintiff  was 
not  the  real  party  in  interest. 

Held,  that  the  motion  was  properly  denied.  1.  The  transfers  did 
not  abate  the  action.  [Code,  §  121.] 

2.  All  parties  having  acquiesced  in  the  order  refusing  to  substitute 
the  assignee,  and  without  taking  an  appeal,  they  were  precluded  from 
raising  the  question  whether  other  paities  should  not  be  substituted. 
N.  Y.  Superior  Ct.,  Gen.  T.,  1857,  Ford  a.  David,  1  Bosw.,  569. 

33.  If  a  sole  defendant  die  pending  an  action,  after  issue  joined  therein, 
and  before  trial,  his  personal  representatives  have  no  right  to  an  order 
requiring  the  plaintiff  to  continue  the  action  against  them,  as  the  de- 
fendants therein.     In  such  a  case,  the  plaintiff,  at  his   election,  may 
require  it  to  be  discontinued.     [Souillard  a.  Dias,  9  Paige,  393.]     N. 
Y.  Superior  Ct.,  Gen.  T.,  1858,  Keene  a.  La  Farge,  1   £osw.,  671  ; 
S.  C.,  16  How.  Pr.  R.,  377. 

34.  On  denying  the  motion  of  the  personal  representatives  to  be  substi- 
tuted in  such  case,  the  court  directed  that  the  action  be  discontinued, 
unless  the  plaintiff,  in  ten  days,  consent  to  continue  the  action  against 
them.     Ib. 

35.  When  two  persons  are  named  as  defendants,  in  a  summons  and  com- 
plaint, and  only  one  is  served,  and  judgment  is  thereupon  perfected 
against  him,  there  is  then  no  action  pending  against  the  other,  until 
he  is  served  with  the  summons.     And  if,  after  judgment,  but  before  a 
subsequent  service  on  him,  the  title  to  the  cause  of  action  becomes 
vested  in  a  third  person,  the  latter  cannot,  under  section  121  of  the 
Code,  be  substituted  as  plaintiff  in  the  action,  against  the  defendant 
afterwards  served.     N.   Y.  Superior    Ct.,   Gen.   T.,   1858,  The  East 
River  Bank  a.  Cutting,  1  -Bosw.,  936. 

AMENDMENT,  8;   ANSWER,  13;   CAUSE  OF  ACTION,  2,  43;  COSTS,  14; 
DEFENCES,  5,  12  ;  MANDAMUS,  6  ;   MARRIED  WOMAN,  5. 

PARTNERSHIP. 

1.  A  certificate   of  limited  partnership,  which   states  that  the  general 
partners   are  L.  and  B.,  "both  of  Brooklyn,"  in,  &c. ;  and  that  the 
special  partner  is  M.,  "  of  Jersey  City,"  in,  &c.,  sufficiently  states  that 
they  are  residents  of  those  places.    JV.  Y.  Common  Pleas,  1855,  La- 
chaise  a.  Marks,  4  E.  D.  Smith's  C.  P.  ft.,  610. 

2.  The  alteration  of  the  matters  stated  in  the  certificate  does  not  of  itself 
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render  the  partnership  general.  It  is  the  carrying  on  of  the  business 
after  the  alteration,  which  does  so ;  and  the  special  partner  is  liable 
only  on  proof  of  business  done  after  the  alteration.  Ib. 

3.  It  seems,  that  in  such  case  the  special  partner  is  not  made  liable 
retroactively  on  transactions  prior  to  the  alterations.     Ib. 

4.  As  to  what  is  a  withdrawing  of  capital.     Ib. 

PARTITION. 

An  action  for  a  partition  and  sale  may  be  maintained  by  parties  having 
an  undivided  right  in  the  mines  upon  certain  lands,  and  the  right  to 
enter  and  work  the  same,  against  parties  owning  the  remaining  undi- 
vided right  in  the  mines,  and  the  fee  of  the  lands.  Supreme  Ct.  Cir- 
cuit, Canfield  a.  Ford,  16  How.  Pr.  R,  473. 

PLANK  ROAD  AND  TURNPIKE  COMPANIES. 

Proceedings  for  acquiring  lands  for  the  construction  of  branches.  Laws 
0/1859,  465,  ch.  209. 

PLEADING. 

1.  Pleadings  under  the  Code  to  be,  on  demurrer,  liberally  construed,  for 
the  purpose  of  ascertaining  and  giving  effect  to  their  real  intent  and 
object.     Yertore  a.  Wiswall,  16  How.  Pr.  R.,  8. 

2.  Allegations  merely  formal,  i.  e.,  such  as  require  no  proof  at  the  trial, 
are  unnecessary  under  the  Code.     [Ensign  a.  Sherman,  14  How.  Pr. 
R.,  439.]     At  least,  whether  their  absence  is  ground  of  demurrer  or 
not,  it  is  not  ground  for  interfering  with  a  verdict.     Supreme  Ct.,  Gen. 
T.,  Dias  a.  Short,  16  How.  Pr.  R.,  322. 

3.  In  an  action  on  a  contract  by  which  the  plaintiff  had  bound  himself 
to  do  certain  acts,  and  to  procure  third  parties  to  do  certain  acts,  the 
complaint  alleged  performance  on  their  part,  in  the  following  form : 
And  the  plaintiff  further  says,  that  he  and  those  on  whose  behalf  the 
said  agreement  was  made  and  entered  into  by  him,  have  fully  and 
faithfully  performed  and  fulfilled  all  and  singular  the  covenants  and 
agreements  in  the  said  agreement  contained,  on  the  part  of  the  said 
plaintiff  and  those  on  whose  behalf  the  said  agreement  was  made  and 
entered  into  by  him,  as  aforesaid. 

Held,  sufficient,  under  section  162  of  the  Code.  When  the  plaintiff 
avers  that  he  has  fully  and  faithfully  performed  all  and  singular  the 
covenants,  &c.,  on  his  part,  he  does  aver  that  every  thing  was  done 
which  he  was  bound  to  do,  or  to  cause  to  be  done ;  and  he  only  strength- 
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ens  this  averment  when  he  adds  that  those  on  whose  behalf  he  acted 
have  also  performed.  In  no  aspect  can  the  addition  of  this  statement 
impair  the  effect  of  his  averment.  N.  Y.  Superior  Ct.,  Gen.  T.,  1857, 
Rowland  a.  Phalen,  1  Bosw.,  43. 

4.  It  seems,  that  the  word  party,  in  the  provision  of  section  162  of  the 
Code,  that  "it  may  be  stated  generally  that  the  party  duly  performed 
all  the  conditions  on  his  part,"  means  the  person  or  persons  by  whom 
the  conditions  were  to  be  performed,  and  the  plaintiff  in  the  suit,  not 
necessarily  the  person  who  is  the  party  to  the  contract.     Upon  a  lib- 
eral construction  [Code,  §§  159,  467,]  the  section  means,  that  it  may 
be  stated  generally  that  the  person  or  persons  by  whom  the    condi- 
tions were  to  be  performed,  have  duly  performed,  &c.     Ib. 

5.  The  provision  of  the  Code,  that  "sham  and  irrelevant  answers  and 
defences  may  be  striken  out  on  motion,"  applies  equally  to  mere  de- 
nials of  allegations  of  the  complaint  as  to  affirmative  matter,  and 
equally  to  verified  as  to  unverified   answers.      Ct.  of  Appeals,  1858, 
The  People  a.  McCumber,  4  E.  P.  Smith's  (18  N.  Y.)  X.,  315,  323. 

6.  The  right  of  the  defendant  to  have  the  issues  tried  by  a  jury  depends 
on  the  existence  of  a  real  issue,  and  the  court  has  power  to  try,  on 
motion,  the  question  whether  there  is  a  substantial  issue,  or  only  a 
sham  and  fictitious  one.     Ib. 

7.  A  defence  is  sham  which  is  so  clearly  false  as  not  to  present  any 
substantial  issue.      [Brewster  a.   Bostwick,   6   Cow.,   34 ;    Oakley  a. 
Devoe,  12  Wend.,   196;  Broome  County  Bank  a.  Lewis,  18  Wend., 
565.]     Ib. 

8.  Mere  vagueness  in  pleading  is  not  frivolousness ;  it  is  to  be  corrected 
by  amendment,  and  not  visited  by  judgment.     It  is  enough  on  a  mo- 
tion for  judgment  for  frivolousness  of  the  answer,  that  a  good  defence 
is  "shadowed  forth."     Supreme   Ct.,  I.  Dist.,  Sp.  T.,  1857,  Kelly  a. 
Barnett,  16  How.  Pr.  R.,  135. 

9.  If  a  complaint  containing  several  causes  of  action  is  demurred  to,  on 
the  ground  that  the  several  counts  do  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  the  demurrer  must  be  overruled,  unless  all  the 
statements  are  insufficient.     Martin  a.  Mattison,  Ante,  3. 

10.  Where  the  defendants  serve  a  pleading  containing  matter  in  answer, 
and  matter  in  demurrer  to  the  complaint,  they  should  be  compelled  to 
elect  between  the  two.     Supreme   Ct.,  Sp.   T.,  1858,  Struver  a.  The 
Ocean  Insurance  Company,  16  How.  Pr.  It.,  422. 

11.  The  test  whether  a  defence  is  an  answer  or  demurrer  is,  Does  it  re- 
quire any  facts  to  be  proved  to  sustain  it  ?     Ib. 

12.  If  the  demurrant  avails  himself  of  leave  to  answer,  granted  on  over- 
ruling his  demurrer,  he  thereby  abandons  the  demurrer.     Ct.  of  Ap- 
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peals,  1859,  Brown  a.  Saratoga  Railroad  Company,  4  E.  P.  Smith's 
(18  N.  Y.)  £.,  495. 

13.  A  demurrer  abandoned  like  the  original,  after  service  of  an  amended 
pleading,  is  no  longer  a  part  of  the  record,  and  will  be  struck  out  of 
the  appeal-book  on  motion.     Ib. 

14.  The  answer, — in  an  action  before  the  amendment  of  the  Code,  dis- 
pensing with  a  reply  except  in  certain  cases, — averred  the  truth  of  the 
libel  sued  on ;  and  the  reply  controverted  specific  allegations  in  the 
answer,  and  then  concluded  with  a  general  denial  of  all  matters  in  the 
answer  not  particularly  replied  to. 

Held,  that  the  denial  was  sufficiently  specific,  and  that  the  issue  was 
the  truth  of  the  publication,  and  the  burden  was  on  the  defendant. 
N.  T.  Common  Pleas,  1855,  Hunt  a.  Bennett,  4  E.  D.  Smith's  C.  P. 
R.,  647. 

ANSWER  ;  COMPLAINT  ;  COUNTER-CLAIM. 

POOR. 

1.  All  the  power  conferred  upon  the  county  superintendents,  to  support 
and  maintain  the  county  poor,  must  be  exercised,  according  to  the 
provisions  of  the  statute,  at  the  county  poor-house,  or  at  such  other 
place  as  may  be  provided  for  that  purpose  by  the  direction  of  the 
board  of  supervisors.     Supreme    Ct,,   Gen.   T.,  1858,  The  People  a. 
The  Commissioners  of  Emigration,  27  Barb.,  562. 

2.  Superintendents  of  the   poor  who  expend  moneys  for  the  temporary 
relief  of  emigrants,  other  than  at  such  place,  are  not  entitled  to  be  re- 
imbursed by  the  Commissioners  of  Emigration.     Ib. 

.  QUESTIONS  OF  LAW  AND  FACT. 

1.  In  an  action  by  a  judgment  and  execution   creditor  of  one  of  two 
partners,  to  set  aside  a  transfer  of  his  interest  in  the  property  of  the 
firm  of  his  copartner,  as  being  a  fraud  upon  the  individual  creditors 
of   the  transferring  partner,   the  question,   whether  such   transfer  is 
made  with  intent  to  defraud,  is  one  of  fact,  and  not  of  law.     N.  Y. 
Superior  Ct.,  Gen.  T.,  1857,  Griffin  a.  Cranston,  1  Bosw.,  281. 

2.  Of  the  rules  respecting  proof  of  fraud  in  peculiar  circumstances.     Ib. 

3.  Upon  the  trial  of  an  action  for  damages,  for  causing  the  plaintiff  to 
be  arrested  in  a  civil  action,  the  plaintiff  introduced  the  complaint,  the 
answer,  and  affidavits  in  the  original  action,  in  addition  to  the  order 
of  arrest,  and  his  discharge  therefrom. 

Held,  that  there  being  no  dispute  as  to  the  facts,  it  was  a  question 
of  law,  in  the  province  of  the  court  alone,  and  not  of  a  jury  to  determ- 
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ine  as  to  whether  there  was  a  want  of  probable  cause  for  the  arrest. 
[Bulkley  a.  Keteltas,  2  Seld.,  284.]  W.  Y.  Common  Pleas,  Gen.  T., 
1855,  Gordon  a.  Upham,  4  E.  D.  Smith's  C.  P.  R.,  9. 

4.  A  lease  for  the  longest  of  three  lives  contained  a  provision,  that  if 
the  lessor,  after  reasonable  search  and  inquiry,  could  not  find  any  of 
the  lives  named  to  continue  in  existence,  he  was  to  re-enter  after  a 
year's  notice  thereof,  unless  the  tenant  should  within  that  period  pro- 
duce evidence  of  the  continuance  of  the  life  before  a  judge  of  the 
Court  of  Common  Pleas. 

Held,  1.  That  some  evidence  having  been  given  which  would  war- 
rant the  jury  in  finding  that  a  search  had  been  made,  it  was  a  ques- 
tion of  fact,  whether,  under  the  circumstances,  reasonable  search  and 
inquiry  was  made  by  the  lessor. 

2.  That  reputation  among  the  family  and  relatives  of  a  person,  on 
whose  life  the  term  depended,  was  admissible  to  prove  his  death. 

3.  That  the  abolition  of  the  Court  of  Common  Pleas  did  not  relieve 
the  tenant  from  the  obligation  to  produce  evidence  in  some  mode  to 
repel  the  presumption   of   death.       Ct.  of  Appeals,   1858,   Clark  or. 
Owens,  4  E.  P.  Smith's  (18  N.  Y.)  R.,  434. 

5.  It  seems,  that  proof  before  the  supreme  or  county  court  would  satisfy 
the  lease.     Ib. 

6.  Where  the  facts  upon  which  the  charge  of  negligence  depends  are 
disputed,  there  arises  what  is  improperly  termed  a  mixed  question  of 
law  and  fact ;  that  is,  the  jury  are  to  ascertain  the  facts,  and  the  court 
must  instruct  them  as  to  the  rule  of  law  to  apply  to  the  facts  as  they 
shall  find  them.     N.  Y.  Superior  Ct.,  Gen.  T.,  1857,  Purvis  a.  Cole- 
man,  7  Bosw.,  321. 

Y.  In  an  action  against  a  railroad  company,  for  running  over  the  plain- 
tiff, it  appeared  that  the  plaintiff,  who  lived  in  the  immediate  vicinity 
of  the  track,  drove  on  a  trot  across  the  track  of  the  road,  without 
taking  the  slightest  precaution  to  ascertain  the  dangerous  proximity 
of  the  locomotive. 

Held,  negligence  as  a  matter  of  law,  and  the  judge  at  the  circuit 
should  have  nonsuited  the  plaintiff.  Negligence  is  undoubtedly  often 
a  mixed  question  of  law  and  fact;  and  when  so,  it  should  be  submit- 
ted to  a  jury.  When  the  main  fact  or  facts  touching  the  negligence 
is  sought  to  be  proved  by  other  facts,  called  circumstantial  evidence, 
the  question  is  always  a  question  for  the  jury.  They  are  to  say  wheth- 
er the  facts  proved  justify,  by  fair  reasoning,  the  finding  of  the  main 
fact  in  issue  to  be  true.  They  draw  the  inferences  from  the  circum- 
stantial facts.  But  when  the  direct  fact  in  issue  is  established  by  un- 
disputed evidence,  and  such  fact  is  decisive  of  the  cause,  a  question 
VOL.  VIII.— 36 


562  ABBOTTS'  PKACTICE  DIGEST. 


of  Jaw  is  raised,  and  the  court  should  decide  it.  [Hartfield  a.  Roper, 
21  Wend.,  615 ;  Spencer  a.  The  Utica  and  Schenectady  R.  R.  Co.,  5 
Barb.,  337;  6  Hill,  592;  5  Ib.,  282;  19  Wend.,  399;  Sheffield  a. 
The  Rochester  and  Syracuse  R.  R.  Co.,  13  Ib.,  9 ;  Pierce  on  Am.  R. 
R.  Law,  272,  et  seq.]  Supreme  Ct.,  Gen.  T.,  Dascomb  a.  Buffalo 
and  State  Line  Railroad  Co.,  27  Barb.,  221.  To  the  same  effect  are 
Steves  a.  The  Oswego  and  Syracuse  R.  R.  Co.,  4  E.  P.  Smith's  (18 
tf.  Y.)  R.,  422 ;  Mackey  a.  The  N.  Y.  Central  R.  R.  Co.,  27  Barb., 
528 ;  and  Brooks  a.  The  Buffalo  and  Niagara  R.  R.  Co.  (Ct.  of  Ap- 
peals), 27  Ib.,  532,  note  ;  and  Brendell  a.  The  Buffalo  and  State  Line 
R.  R.  Co.,  at  circuit,  27  Ib.,  534,  note. 

8.  It  is  not  material  in  such  case  that  the  plaintiff's  train  was  behind 
time.     Dascomb  a.  The  Buffalo  and  State  Line  R.  R.  Co.,  supra. 

9.  The  judge  is  not  bound  to  submit  to  the  jury  the  question  of  negli- 
gence, although  there  may  be  a   conflict  of  evidence   in   relation  to 
some  of  the  facts  relied  on  as  proving  it, — if,  rejecting  the  conflicting 
evidence,  the  negligence  charged  is  conclusively  proved  by  the  defend- 
ant's own  witnesses.     N.   T.  Superior   Ct.,  Gen.  T.,  1858,  Moore  «. 
Westervelt,  1  Bosw.,  357. 

PROHIBITION. 

MANDAMUS,  8. 

RECEIVER. 

1.  In  an  action  for  lands,  where  the  plaintiff  shows  an  apparent  right, 
and  the  party  in  possession  has  no  legal  title,  and  the  rents  and  profits 
are  in  danger  of  being  impaired,  a  receiver  may  be  appointed  in  the 
first  instance.  But  where  some  of  the  defendants  in  possession  are 
irresponsible,  and  before  the  commencement  of  the  action  the  rents 
and  profits  were  in  danger  of  being  lost,  it  is  no  answer  to  the  appli- 
cation for  a  receiver,  that  since  the  commencement  of  the  action  the 
responsible  defendants,  who  clearly  have  no  title,  have  taken  measures 
for  their  collection  and  preservation.  The  People  and  Taylor  a.  The 
Mayor,  &c.,  of  New  York,  Ante,  7. 

3.  A  creditor's  action  was  commenced  against  the  defendants,  an  insolv- 
ent firm,  and  then  negotiations  were  had  for  a  compromise  with 
creditors,  upon  an  understanding  that  the  plaintiffs  should  not  be 
prejudiced  by  the  delay  necessary.  But  meanwhile  other  plaintiffs 
commenced  a  second  action  for  the  same  purpose,  and  obtained  an 
order  referring  it  to  a  referee  to  appoint  a  receiver.  The  defendants 
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appealed  from  this  order,  and  stayed  the  plaintiff's  proceedings  there- 
on, and  meanwhile  suffered  the  plaintiffs  in  the  first  suit  to  obtain  a 
like  order,  from  which  they  took  no  appeal,  and  thereupon  a  receiver 
was  appointed  in  the  first  suit,  who  entered  upon  his  duties.  The 
plaintiffs  in  the  second  suit  then  moved  to  vacate  or  modify  the 
order  for  a  receiver  in  the  first  suit. 

Held,  1.  That  the  defendants  having  been  guilty  of  no  fraud  or  col- 
lusion, the  order  should  not  be  vacated. 

2.  That  no  objection  being  shown  to  the  receiver  actually  appointed, 
the  order  should  not  be  modified.     The  receiver  is  the  officer  of  the 
court,  not  the  agent  of  the  party. 

3.  That  the  plaintiffs  in  the  second  suit  were  entitled  to  have  been 
heard  on  the  application  for  his  appointment,  and  that  they  should  be 
allowed  to  take  an  order  so  far  opening  the  reference  as  to  permit 
them  to  be  heard  on  the  subject,  and  that  the  referee  inquire  whether  the 
receiver  so  appointed  is  a  suitable  person  to  be  appointed  receiver  in  both 
suits,  and  to  hear  and  determine  the  objections  of  such  last-named 
plaintiffs  to  such  receiver;  and  if  the  referee  shall  find  that  he  is  not 
a  suitable  person,  then  that  he  nominate  to  the  court  a  suitable  person 
to  be  appointed  in  his  place;  and  in  the  mean  time  that  all  proceed- 
ings of  both   parties  in   the  matter  of  such  receivership,  except  the 
hearing  of  the  appeal,  be  stayed.     JV.  Y.  Common  Pleas,  1855,  Lotti- 
mer  a.  Lord,  4  E.  D.  Smith's  C.  P.  R.,  183. 

3.  A  receiver  appointed  in  supplementary  proceedings,  having  applied  to 
the  court  for  leave  to  take  and  sell  property  of  the  judgment  debtor, 
which  was  covered  by  a  chattel  mortgage  not  yet  due,  and  leave  hav- 
ing been  refused,  subsequently,  by  direction  of  the  judgment  creditor, 
took  possession  forcibly ;  and  pending  an  order  to  show  cause  why  he 
should  not  return  it,  and  restraining  him  from  selling  meantime,  he 
sold  the  same  in  parcels  without  giving  notice  of  the  mortgage. 

Held,  that  the  judgment  creditor  and  the  receiver  were  liable  to  the 
mortgagee  in  an  action  for  the  illegal  taking  and  selling  the  property 
without  recognition  of  plaintiff's  rights  for  the  amount  of  the  debt 
and  interest,  with  interest  on  the  aggregate  from  the  time  it  fell  due. 
N.  Y.  Superior  Ct.,  Gen.  T.,  1857,  Manning  a.  Monaghau,  1  Bosw.,  459. 

4.  The  receiver  in  such  case  has  not  the  justification   of  process  which 
the  sheriff  selling  under  execution  has.     [l  Kern.,  501.]     He  had  at 
most  a  right  to  keep  the  property,  or  to  sell  only  the  debtor's  right  of 
possession,  and  he  should  not  have  sold  in  parcels,  so  that  the  mort- 
gagee could  not  follow  the  property.     Ib. 

CORPORATION  ;  SUPPLEMENTARY  PROCEEDINGS. 
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RECORDING  OF  DEEDS. 


EECORDING  OF  DEEDS. 

The  omission  to  record  an  instrument  does  not  prejudice  the  right  of  the 
grantee  as  against  a  subsequent  grantee,  with  notice.  Supreme  Ct., 
I.  Dist.,  Sp.  T.,  1858,  Hay  wood  a.  Shaw,  16  How.  Pr.  R.,  118. 

RECOUPMENT. 

In  an  action  against  a  jeweller  for  damages  in  using  base  metal  in  the 
manufacture  for  the  plaintiff  of  articles  for  which  the  plaintiff'  furnished 
pure  metal,  the  defendant  is  entitled  to  recoup  from  the  value  of  the 
pure  metal,  and  the  sum  paid  him  for  his  services,  the  value  of  the 
articles  as  manufactured,  which  were  retained  by  the  plaintiif.  N.  Y. 
Common  Pleas,  Gen.  T.,  1855,  Harris  a.  Bernard,  4  E.  D.  Smith's  C. 
P.  R.,  195. 

COUNTER-CLAIM  ;  SET-OFF. 

REDEMPTION. 

1.  An  assignee  of  a  junior  judgment,  on  paying  the  sheriff  the  amount 
necessary  to  redeem  the  land  sold  under  a  prior  judgment,  presented 
to  the  sheriff  no  other  evidence  of  his  title  to  the  judgment  under 
which  he  claimed  the  right  to  redeem,  than  his  own  affidavit  that  he 
was  owner  and  assignee,  and  a  paper  purporting  to  be  an  assignment 
thereof  from  the  plaintiffs  therein  to  him.    This  paper  was  not  verified 
by  the  affidavit  of  any  one,  and  there  was  nothing  in  his  own  affidavit 
by  which  it  was  identified  as  the  instrument  under  which  he  claims. 

Held,  not  sufficient.  It  was  not  the  evidence  required  by  the  statute, 
from  a  creditor  coming  to  redeem.  The  statute  requires  a  true  copy 
of  all  the  assignments  necessary  to  establish  the  claim,  verified  by  the 
affidavit  of  the  party  claiming,  or  some  witness  to  the  assignment.  It 
contemplates  the  exhibition  of  the  evidence  of  the  claimant's  right, 
under  the  sanction  of  his  oath,  or  the  oath  of  some  subscribing  wit- 
ness, so  that  the  purchaser  or  officer  may  see  from  the  papers  pre- 
sented and  verified,  that  the  right  and  claim  are  well  founded.  Su- 
preme Ct.,  Gen.  T.,  1858,  Hall  a.  Thomas,  27  Barb.,  53. 

2.  The  sheriff  had  no  power,  upon  such  evidence  merely,  to  convey.     He 
could  not  dispense  with  the  verification  required  by  statute.     It  is  an 
essential  part  of  the  evidence  of  right,  and  nothing  else  can  be  substi- 
tuted for  it  by  the  redeeming  creditor.     [Waller  a.  Harris,  7  Paige, 
167  ;  S.  C.  in  error,  20  Wend.,  555  ;  The  People  a.  Covell,  18  Ib.,  598  ; 
Butterfield  a.  Howe,  19  Ib.,  86;  Ex  parte  Bank  of  Monroe,  7  Hill, 
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REFERENCE. 


177;  Silliman  a.  Wing,  Ib.,  159;  The  People  a.  Fleming,  2  Const, 
484.]     Ib. 

3.  It  seems,  that  had  the  paper  purporting  to  be  an  assignment  been 
verified  by  the  defendant's  affidavit,  or  identified  as  the  assignment  ex- 
ecuted to  him,  under  which  he  claimed,  it  would  have  been  equivalent 
to  a  verified  copy.     Ib. 

4.  Where  the  creditor  is  not,  upon  his  papers,  entitled  to  redeem,  he 
takes   nothing   by  the  sheriff's  deed,  and  it  is  not  necessary  that  the 
deed  should  be  set  aside  or  cancelled  by  action  before  the  purchaser, 
to  whom  the  sheriff  has  subsequently  given  a  deed,  can  maintain  an 
action  for  the  possession,  against  the  grantee   in  the  deed  given  by 
the  sheriff,  upon  the  attempted  redemption.     Ib. 

5.  One  who,  claiming  under  a  deed  from  an  assignment  in  bankruptcy 
under  the  United  States  act  of  1841,  seeks  to  redeem  from  a  judicial 
sale  had  in  an  action  against  the  bankrupt,  pending  when  the  assignee 
in  bankruptcy  was  appointed,  must  aver  and  prove  an  order  of  the 
court  authorizing  conveyance  by  the  assignee.     When  the  claim  to 
the  title  to  real  property  is  solely  through  a  power,  it  must,  in  order 
to  be  sustainable,  be  proved  that  such  power  was  duly  executed.     If 
it  is  qualified  by  a  condition  precedent,  it  must  appear  that  the  condi- 
tion was  performed,  or  the  attempted  exercise  of  it  will  prove  ineffect- 
ual.   Supreme  Ct.,  Gen.  T.,  1858,  Cleveland  a.  Boerum,  27  Barb.,  252. 

6.  It  seems,  that  the  recitals  in  the  deed  of  the  assignee  would  not  be 
evidence  of  the  order  of  the  court  allowing  the  sale.     Ib. 

7.  It  seems,  that  one  having  an  equity  of  redemption  in  a  portion  of 
mortgaged  premises,  has  a  right  to  redeem  the  whole.     Boqut  a.  Co- 
burn,  27  Barb.,  230. 

8.  Redemption   allowed  after  foreclosure  and  sale,  under  peculiar  cir- 
cumstances.    Ib. 

JUDICIAL  SALE,  4. 

REFERENCE. 

1.  Under  an  order  of  reference   in   foreclosure,  the   first  duty  of  the 
referee,  after  computing  the  amount  due,  is  to  ascertain  whether  the 
mortgaged  premises  are  so  situated  that  they  can  be  sold  in  parcels, 
without  injury  to  the  interests  of  the  parties.     [Rev.  Stats.,  pt  3,  ch.  1, 
art.  6,  §  164.]     The  inquiry  is  simply,  How  can  the  premises  be  sold 
so  as  to  produce  the  most  money?     [Ib.,  §  165.]     Siqireme  Ct.,  Sp. 
T.,  1858,  Gregory  a.  Campbell,  16  How.  Pr.  R.,  417. 

2.  The  report  of  the  referee  is  but  part  of  the  evidence  before  the  court, 
and  upon  which  it  is  called  upon  to  decide  whether  it  will  or  will  not 
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RELIGIOUS    CORPORATION. 


be  most  beneficial  to  the  parties  to  decree  a  sale  of  the  whole  premises, 
in  one  parcel,  in  the  first  instance.  The  court  will  look  to  the  plead- 
ings, and  will  receive  other  evidence  in  its  discretion,  and  will  consider 
any  stipulations  offered,  and  admissions  of  the  parties,  or  of  other  per- 
sons presented  to  it  on  the  hearing.  Ib. 

3.  An  order  to  ascertain  the  damages  in  an  undertaking  given  on  the 
issue  of  an  injunction,  may  be  granted  and  executed  after  final  judg- 
ment dismissing  the  complaint.  In  most  cases,  a  reference  ordered 
before  judgment,  to  ascertain  the  damages  to  be  recovered  upon  the 
undertaking  or  security,  would  be  premature.  Ct.  of  Appeals,  1858, 
Methodist  Churches  of  New  York  a.  Barker,  4  E.  P.  Smith's  (18  N. 
T.)  E.,  463. 

CORPORATION,  1,  5,  6  ;  COURT  OF  APPEALS,  3  ;  AMENDMENT,  13  ;  EXECU- 
TORS AND  ADMINISTRATORS,  2  ;  EXCEPTION,  7. 

RELIGIOUS  CORPORATION. 

1.  Although  a  religious  corporation,  organized  under  the  act  of  1813 
(l  Rev.  Stats.,  4th  ed.,  1179),  is  prohibited  from  selling  its  real  estate 
in  any  other  way  than  the  statute  provides,  yet  it  may  mortgage  its 
property  without  any  order  of  the  court.     The  giving  of  a  mortgage 
is  not  a  sale.     A  sale  embraces  the  idea  of  a  transfer  of  the  legal  title 
of  the  property  sold,  from  the  vendor  to  the  vendee,  for  a  considera- 
tion passing  from  the  latter  to  the  former.     To  be  complete,  in  general, 
it  requires  delivery.     It  was  sales  in  this  sense  that  the  statute  was  de- 
signed to  restrain.     [12  Barb.,  67,  410.]     Supreme  Ct.,  Gen.  T.,  1858, 
Manning  a.  The  Moscow  Presbyterian  Society,  27  Barb.,  52. 

2.  Under  the  statute  allowing  the  courts  to  permit  a  sale  of  the  real 
property  of  a  religious  corporation  (2  Rev.  Laws,  218,  §  11),  the  court 
have  no  power  to  approve  a  sale  for  the  purpose  of  closing  up  the  ex- 
istence of  the  society  and  distributing  its  property.     The  trustees  have 
no  power  to  do  this,  and  the  court  cannot  enlarge  their  power.     Ct. 
of  Appeals,  1858,  Wheaton  a.  Yates,  4  E.  P.  Smith's  (18  N.  Y.) 
R.,  395. 

3.  Of  the  power  of  a  society  to  reduce  the  number  of  trustees.     Ib. 

REMOVAL  OF  CAUSES. 

1.  Where  there  are  several  defendants,  real  parties  in  interest,  each  of 
them  must  be  a  resident  of  a  different  State  from  that  of  the  plaintiff, 
to  entitle  a  defendant  to  have  the  cause  removed  to  a  Federal  court. 
Fairchild  a.  Durand,  Ante,  305. 
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RESIDENCE. 


2.  The  plaintiff,  a  resident  of  this  State,  sued  in  a  State  court  three  de 
fendants,  of  whom  one  was  also  a  resident  of  this  State,  and  the  other 
two  were  residents  of  other  States.     The  action  was  upon  a  joint  in- 
debtedness, and  upon  service  of  summons  on  the  resident  defendant 
alone,  the  plaintiff  obtained  judgment  against  all,  and  afterwards  served 
the  other  defendants  with  summons  to  show  cause  why  they  should 
not  be  bound  by  the  judgment. 

Held,  that  the  defendants  so  served  were  not  entitled  to  have  the 
cause  removed  into  a  Federal  court,  on  the  ground  of  their  residence. 
Such  proceeding  is  not  a  new  action  against  only  the  defendants  so 
served,  but  a  further  proceeding  in  the  old  action.  Ib. 

3.  Proper  practice  in  respect  to  removal  of  causes  to  Federal  courts.    Dis- 
brow  a.  Driggs,  Ante,  305,  note. 

RESIDENCE. 

1.  In  the  year  1846,  the  defendant  (who  had  formerly  been  a  merchant 
in  New  York,  and  had  retired  from  business,  and  had  gone  with  his 
family  to  reside  on  a  farm  owned  by  his  wife  in  Norwalk,  Conn.),  re- 
sumed business  in  New  York,  but  continued  to  reside  with  his  family 
in  Norwalk.  In  1856  he  made  up  his  mind  to  become  a  permanent 
resident  in  New  York,  as  soon  as  he  could  make  a  satisfactory  pur- 
chase of  a  house.  At  that  time  he  conveyed  his  farm  at  Norwalk  to 
his  son,  who  thenceforth  took  charge  of  it.  But  the  defendant  con- 
tinued there  with  his  family,  coming  to  New  York  to  attend  to  his 
business,  and  himself  boarding  at  an  hotel  in  New  York  during  the  busy 
season,  but  going  home  to  Norwalk  every  Saturday  night,  and  occa- 
sionally during  the  week ;  and  during  the  slack  season  of  business, 
spending  the  most  of  his  time  at  Norwalk.  During  the  commercial 
disasters  of  1857,  under  the  apprehension  that  his  property  might  be 
liable  to  attachment  as  that  of  a  non-resident,  he  took  rooms  at  an  hotel 
in  New  York  for  himself,  wife,  and  youngest  child,  and  had  them  with 
him  in  those  rooms  until  January,  1858,  when  his  wife  and  child  re- 
turned to  Norwalk  on  account  of  the  child's  illness.  In  a  few  days 
after  that,  the  defendant  gave  up  his  rooms  at  the  hotel,  and  followed 
them  to  Norwalk,  where  he  spent  the  whole  of  his  time  until  the  latter 
part  of  May,  1858,  being  confined  to  his  house  by  illness;  after  which 
he  was  only  occasionally  in  New  York,  a  transient  guest  at  an  hotel,  his 
family  remaining  at  Norwalk,  where  he  spent  the  most  of  his  time. 
His  sole  business  was  in  New  York,  and  there  he  kept  his  bank  ac- 
count. The  last  time  he  had  voted  in  Norwalk  was  in  November, 
1856,  and  he  voted  in  New  York  in  November,  1857,  and  he  deemed 
himself  a  resident  of  New  York  after  his  removal  to  the  hotel  there. 
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Held,  that  he  was  not  a  resident  of  New  York,  and  that  attachments 
issued  in  April,  May,  June,  and  July  against  his  property,  on  the 
ground  that  he  was  a  non-resident,  were  to  be  sustained.  Chaine  a. 
Wilson,  Ante,  78,  and  see  note. 

2.  Whether  a  man's  absence  from  his  family  be  for  so  many  hours  in 
each  day,  or  so  many  days  in  each  week,  if  his  family  live  in  a  neigh- 
boring State,  and  he  provides  for  them,  resorts  to  them  on  the  Sabbath 
and  other  days  of  cessation  from  business,  and  abides  with  them  when- 
ever the  immediate  demands  of  his  business  will  admit,  and  whenever 
sickness  disables  him  from  business,  he  is  to  be  deemed  a  resident  of 
that  State,  and  a  non-resident  of  this  State,  within  the  provisions  of  the 
attachment  laws.    Ib. 

3.  To  effect  a  change  of  residence,  it  is  not  enough  that  one  intends  to 
change  it,  and  believes  that  he  has  done  what  amounts  in  law  to  a 
change.     The  intent  and  fact  must  concur,  and  his  opinion  cannot 
produce  the  result.    Ib. 

SATISFACTION  OF  PART  OF  PLAINTIFF'S  CLAIM. 

1.  In  an  action  upon  three  separate  causes  of  action,  arising  on  contract, 
the  defendant  answered  to  the  first  and  third,  but  did  not  interpose 
any  defence  to  the  second. 

Held,  that  an  order  requiring  the  defendant  to  pay  the  amount 
claimed  on  the  second  cause  of  action,  and  providing  that  such  order 
might  be  enforced  by  execution,  should  be  granted.  Supreme  Ct.t 
Sp.  T.,  1858,  Russell  a.  Meacham,  16  How.  Pr.  JR.,  193. 

2.  It  seems,  that  this  remedy  is  not  to  be  allowed  to  enforce  a  part  of  an 
entire  demand,  arising  upon  a  single  cause  of  action,  while  the  other 
part  is  contested  ;  nor  should  it  ever  be  enforced  by  attachment,  ex- 
cept where  the  defendant  would  have  been  liable  to  imprisonment 
upon  a  judgment  on  the  same  demand.     Ib. 

SECURITY  FOR  COSTS. 

A  plaintiff  who  was  a  non-resident  at  the  time  of  commencing  his  action, 
is  not  excused  from  filing  security  for  costs,  by  the  fact  that  he  after- 
wards became  a  resident.  Ambler  a.  Ambler,  Ante,  340. 

SERVICE  AND  PROOF  OF. 

1.  In  an  action  against  Jacob  V.,  the  summons  was,  by  mistake,  served 
on  James  L.  V.,  the  father  of  the  defendant,  and  who  lived  in  the  same 
house  with  him ;  soon  after  the  summons  was,  by  members  of  the 
family,  delivered  to  the  defendant,  who  took  no  notice  of  it. 
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Held,  that  his  motion  to  vacate  a  judgment  entered  on  failure  to 
answer,  should  be  granted,  without  reference  to  the  question  whether 
he  had  any  defence  on  the  merits.  No  court,  whether  of  superior  or 
inferior  jurisdiction,  can  render  a  valid  judgment  without  acquiring 
jurisdiction  in  some  mode  prescribed  by  law  ;  the  want  of  such  juris- 
diction, when  ascertained,  renders  the  judgment  void.  [Bloom  a.  Bur- 
dick,  1  Hill,  130;  Goggs  a.  Lord  Huntinglower,  12  Mees.  and  W., 
502,  overruling  Anonymous,  4  How.  Pr.  E,.,  112.]  Supreme  Ct., 
Gen.  T.,  1858,  Williams  a.  Van  Falkenburg,  16  How  Pr.  R.,  144. 

2.  The  defendant  was  not  bound  to  give  notice  of  the  defective  service ; 
his  silence  could  not  be  deemed  to  estop  him  from  objecting  to  the 
want  of  jurisdiction.    Ib. 

3.  The  case  of  Denton  a.  Noyes  (6  Johns.,  296),  disapproved.    Ib. 

4.  Subdivision  1,  of  section  134,  of  the  Code,  allowing  service  of  sum- 
mons against  a  foreign  corporation,  amended  by  adding :  "  or  where 
such  service  shall  be  made  within  this  State,  personally,  upon  the  pres- 
ident, treasurer,  or  secretary  thereof."      Laws  of  1859,  Voorhies1  Code, 
6th  ed.,  120. 

5.  Notice  of  trial,  when  served  by  mail,  to  be  served  sixteen  days  before 
the  day  of  trial,  including  the  day  of  service.     Code,  §  412,  amended 
in  1859,  Voorhies1  Gtk  ed.,  561. 

6.  A  foreign  railroad  corporation  having  their  whole  road  and  traffic 
without  the  limits  of  this  State,  and  having  no  office  here,  are  not  a 
corporation  doing  business  within  the  State,  although  tickets  for  pas- 
sage over  their  road  are  sold  by  their  agent  here.     Doty  a.  The  Mich- 
igan Central  Railroad  Co.,  Ante,  427. 

7.  One  who  merely  sells  tickets  for  them  in   such  case,  is  not  to  be 
deemed  a  managing  agent,  upon  whom  service  of   process  may  be 
made.    Ib. 

8.  When  an  order  for  service  of  summons  upon  a  non-resident,  by  publi- 
cation, is  obtained,  if  personal  service  out  of  the  State  is  effected,  it  is 
unnecessary  to  proceed  to  make  publication,  and  to  deposit  summons 
in  the  post-office.     A  personal  service  takes  the  place  of  those  steps. 
Abrahams  a.  Mitchell,  Ante,  123. 

9.  It  seems,  that  the  twenty  days  within  which  to  answer,  does  not  com- 
mence to  run  until  the   expiration  of  the  time  for  publication,  as 
directed  by  the  order.    Ib. 

SET-OFF. 

1.  Money  due  to  one  of  two  partners  cannot  be  set-off  against  a  demand 
existing  against  the  partners  jointly.  N.  Y.  Common  Pleas,  1855, 
Pinckney  a.  Keyler,  4  E.  D.  Smith's  C.  P.  R,  469. 
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2.  In  the  administratrix'  action  for  damages  for  detained  property  be- 
longing to  the  estate,  a  claim  against  the  intestate  for  goods  sold  is  not 
matter  of  set-off.     JV.  T.  Common  Pleas,  Gen.  T.,  1855,  Donohue  a. 
Henry,  4  E.  D.  Smith's  C.  P.  R.,  162. 

3.  P.'s  note  to  R.,  payable  to  bearer  with  use,  but  no  time  of  payment 
being  specified,  was  transferred  by  R.,  three  days  after  its  date,  to  M., 
who  subsequently  sold  it  to  W.,  the  plaintiff.     In  W.'s  action  on  it 
against  the  maker,  the  latter  sought  to  set-off,  or  counter-claim,  de- 
mands against  R.,  which  he  had  purchased  on  the  day  the  note  had 
been  made,  but  after  the  making  of  it. 

Held,  1.  That  the  note  bearing  interest  was  to  be  deemed  a  con- 
tinuing security  [Bunogh  a.  White,  4  Barnw.  &  C.,  325],  and  that  the 
transfer  to  M.,  three  days  after,  was  not  an  assignment  after  it  became 
due,  within  the  meaning  of  2  Revised  Statutes,  354,  §  18,  subdiv.  9, 
allowing  a  set-off  of  claims  against  the  assignor.  [Wethey  a.  An- 
drews, 3  Hill,  582;  Smith  a.  Van  Soan,  16  Wend.,  659;  Hendricks 
a.  Judah,  1  Johns.,  319;  Sanford  a.  Michles,  4  Ib.,  224.] 

2.  That  the  demand  against  R.  did  not  constitute  a  counter-claim, 
as  they  were  not  causes  of  action  against  the  plaintiff.  [Spencer  a. 
Babcock,  22  Barb.,  326.]  Supreme  Ct.,  II.  Dist.,  Sp.  T.,  1858, 
Weeks  a.  Prior,  27  Barb.,  79. 

CORPORATION,  8  ;  COUNTER-CLAIM  ;  RECOUPMENT. 

SCIRE  FACIAS. 

After  the  death  of  the  testator,  a  judgment  against  him  was  revived  by 
scire  facias  ;  execution  was  issued,  and  the  premises  sold  by  the  sheriff, 
who  executed  a  deed  therefor,  and  the  defendants  were  in  possession 
under  that  title.  But  the  only  parties  on  whom  the  scire  facias  was 
served  were  two  surviving  life-tenants. 

Held,  that  the  judgment,  execution,  and  sale  had  no  effect  upon  the 
estates  in  remainder.  On  this  point  the  statute  is  decisive  (2  Rev. 
Stats.,  577,  §  5).  The  legislature,  in  passing  this  statute,  intended 
that  execution  should  not  be  had  upon  the  lands  of  a  deceased  judg- 
ment-debtor, without  scire  facias,  to  which  all  persons  having  an  in- 
terest, and  intended  to  be  affected  thereby,  must  be  made  parties  by 
service  of  the  writ  upon  them.  Ct.  of  Appeals,  1858,  Campbell  a. 
Rawdon,  4  E.  P.  Smith's  (18  N.  Y.)  R.,  412. 

SHERIFF. 

1.  The  sheriff  may  rightfully  require  a  bond  of  indemnity  before  seizing 
goods  not  in  the  possession  of  the  attachment  debtor,  but  in  the  pos- 
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session  of  a  third  person,  claiming  to  hold  them  as  owner  himself,  and 
not  as  a  trustee  or  agent  of  the  debtor.  Ct.  of  Appeals,  1858,  Cham- 
berlain a.  Beller,  4  E.  P.  Smith's  (18  JV.  Y.)  K,  115. 

2.  The  sheriff,  to  whom  an  attachment  was  delivered,  was  indemnified 
by  the  attaching  creditor,  and  his  deputy  having  seized  and  sold  the 
goods,  he  was  sued  by  a  third  party,  who  claimed  to  own  them.     The 
claimant  was   unsuccessful  in  his  action,   and  the  sheriff  recovered 
judgment  for  costs  against  him,  and  the  sheriff  also  paid  reasonable 
charges  of  his  attorney  in  defending  the  action. 

Held,  in  an  action  on  the  bond  of  indemnity, — 

1.  That  the  sheriff  could  recover  the  amount  paid  by  him  in  con- 
testing the  suit. 

2.  That  the  indemnifying  party  was  liable  for  the  whole,  although 
there  was  a  surplus  after  sale,  under  the  process  which  was  applied  by 
the  sheriff  to  the  process  of  other  creditors,  who  had  refused  to  indem- 
nify him,  and  under  which  he  had  made  no  levy.     Ib. 

3.  The  sheriff,  who  takes  property  into  custody  in  proceedings  of  claim 
and  delivery,  is  liable  to  the  same  rules  of  responsibility  for  it  as  if  ho 
took  it  under  execution.     [Browning  a.  Hanforcl,  5  Den.,  586.]     N. 
Y.  Superior  Ct.,  Gen.  T.,  1857,  Moore  a.  Westervelt,  1  Bosiv.,  357. 

4.  To  excuse  the  sheriff,  on  the  ground  of  plaintiff's  assent  to  his  course, 
the  most  positive  evidence  of  an  assent  to  the  particular  act  or  omis- 
sion is  necessary.     Ib. 

ATTACHMENT,  3 ;  EXECUTION. 

SHIPS  AND  VESSELS. 

The  provisions  of  the  Revised  Statutes  (2  Rev.  Stats.,  586)  respecting 
proceedings  for  the  collection  of  demands  against  ships  and  vessels> 
modified.  Laws  of  1859,  228,  ch.  79. 

* 

SPECIAL  PROCEEDINGS. 

1.  Under  the  acts  allowing  the  court  to  direct  a  sale  of  lands,  held  by 
tenants  for  life  and  remainder-men,  &c.,  to  pay  assessments,  lands  not 
within  the  bounds  of  a  city  or  village   cannot  be  sold,  nor  can  any 
lands  be  sold  to  reimburse  a  party  for  assessments  which  he  has  paid. 
Supreme  Ct.,  Sp.  T.,  Norsworthy  a.  Bergh,  16  How.  Pr.  R.,  315. 

2.  The  statute  is  not  unconstitutional.     Ib. 

BASTARDY  ;  CORPORATION  ;  COUNTY  COURT  ;  CRIMINAL  LAW,  3  ;  MAN- 
DAMUS :  RELIGIOUS  CORPORATION. 
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STATUTORY  CONSTRUCTION. 

1.  The  constitution  to  be  liberally  construed-  in  upholding  the  consti- 
tutionality of  statutes.  Supreme  Ct.,  Gen.  T.,  1857,  The  People  a. 
Board  of  Supervisors  of  Orange,  27  Barb.,  575. 

'2.  The  principles  of  the  construction  of  statutes  stated  in  their  applica- 
tion to  the  license  laws.  The  Mayor,  &c.,  of  New  York  a.  Walker, 
4  E.  D.  Smith's  C.  P.  JR.,  258. 

3.  The  statute  (2  Rev.  Stats.,  286)  provides  that  "no  sheriff  or  other 
officer  shall  take  any  bond,  obligation,  or  security,  by  color  of  his 
office,  in  any  other  case  or  manner  than  such  as  are  provided  by 
law." 

Held,  the  reference  to  cases  "  provided  by  law,"  embraced  not  only 
exceptions  provided  by  statute,  but  those  cases  also  in  which  such 
security  might  be  taken  at  common  law.  Ct.  of  Appeals,  1858,  Cham- 
berlain a.  Beller,  \E.  P.  Smith's  (18  Jf.  Y.)  R.,  115. 

4.  The  fact  that  the  statute  authorizing  seizure  of  goods  by  attachment 
provides  that  if  the  goods  are  claimed  by  a  third  party,  the  sheriff  shall 
summon  a  jury  to  try  the  title,  does  not  preclude  his  right  to  accept 
indemnity  if  the  attaching  creditor  will  give  it  before  seizing  them.    Ib. 

5.  A  statute  authorizing  commissioners  to  lay  out  a  road,  required  them 
to  file  a  map  and  description  of  the  road  in  certain  offices  :  and  de- 
clared that  it  should  be  lawful,  from  thenceforth,  for  the  inhabitants 
of  certain  counties  to  cut  open  and  improve  the  said  road. 

Held,  that  the  filing  of  the  map  was  a  prerequisite  which  must  be 
performed  by  the  commissioners  before  the  inhabitants  would  have 
any  authority  to  open  the  road.  Supreme  Ct.,  Gen.  T.,  1858,  Peck- 
ham  a.  Henderson,  27  Barb.,  207. 

6.  The  charter  of  a  village  corporation  empowered  the  trustees  to  com- 
pel owners  to  construct  and  repair  sidewalks,  and  provided  that  in 
case  an  owner  neglected  to  comply,  the  trustees  were  authorized  to 
cause  it  to  be  done. 

Held,  that  it  conferred  a  discretionary  power  upon  them,  the  trus- 
tees, and  which  they  were  not  liable  for  omission  to  exercise.  [Wilson 
a.  the  Mayor,  &c.,  of  New  York,  1  Den.,  595.]  Supreme  Ct.,  Gen. 
T.,  Cole  a.  Trustees  of  Medina,  27  Barb.,  218. 

BASTARDY  ;  CONSTITUTIONAL  LAW  ;  CORPORATION,  4 ;  COSTS,  23  ;  JURIS- 
DICTION, 13 ;  PARTIES,  15. 
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STAY  OF  PROCEEDINGS. 

1.  An  appeal  by  a  municipal  corporation  from  any  judgment  or  decree, 
operates  as  a  stay  of  proceedings  thereon,  without  security  being  given, 
unless  the  court  otherwise  direct ;  and  in  such  case  an  undertaking 
executed  in  their  official  capacity  by  either  the  mayor,  comptroller,  or 
counsel  to  the  corporation,  in  the  name  and  behalf  of  the  corporation 
is  sufficient.     Laws  of  1859,  570,  ch.  262,  §  1. 

2.  It  seems,  that  the  provision  of  section  401  of  the  Code  extends  to  the 
power  itself,  and  should  be  deemed  to  mean  that  no  order  to  stay 
shall  be  granted,  which  will  not  cease  by  its  own  limitation  before  or 
at  the  end  of   twenty   days.      Lottimer  a.   Lord,  4  E.  D.   Smith's 
C.  P.R.,  184,  188. 

3.  Whether  an  ex  parte  order  to  stay  proceedings  until  the  determination 
of  an  appeal  can  be  made  by  a  judge  out  of  court, —  Query  ?     Ib. 

STIPULATION. 

APPEAL,  23  ;    ASSIGNMENT  OF  CAUSE  OF  ACTION,   6,  7  ;  COSTS,  20 ; 
TRIAL,  tit.  Reception  of  Evidence,  1. 

SUMMONS. 

1.  In  an  action  where  the  summons  was  ordered  to  be  served  by  publi- 
cation, neither  the  summons  published,  nor  the  answer  and  complaint 
mailed  to  the  defendant,  contained  any  mention  of  the  State  in  which 
the  action  was  brought,  but  named  the  court  and  county  as  "  Supreme 
Court,  county  of  Montgomery,"  and  it  was  not  stated  in  the  body  of 
the  summons  that  the  complaint  had  been  filed,  but  a  notice  thereof, 
with  a  separate  signature  of  the  attorneys,  was  subjoined  to  the  sum- 
mons when  published. 

Held,  insufficient  to  give  the  court  jurisdiction,  and  that  judgment 
entered  by  default  on  service  of  such  summons  must  be  set  aside. 
Titus  a.  Relyea,  Ante,  177. 

2.  A  summons  served  by  publication,  named   the  court  and  county  as 
"  Supreme  Court,  county  of  Kings,"  and  described  the  place  at  which 
the  complaint  would  be  filed  as  "  the  office  of  the  clerk  of  the  county 
of  Kings,  at  the  City  Hall,  city  of  Brooklyn,  Kings  county,"  without 
adding,  "and  State  of  New  York;"  and  the  statement  that  the  complaint 
had  been  so  filed  was  not  contained  in  the  body  of  the  summons,  but 
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subjoined  to  it  in  the  advertisement,  with  a  separate  signature  by  the 
attorneys. 

Held,  sufficient.     Cook  a.  Esleeck,  Ante,  170. 

AMENDMENT,  9,  13  ;  JUSTICE'S  COURT. 

SUMMARY  PROCEEDINGS. 

1.  In  order  to  maintain  summary  proceedings  to  recover  the  possession 
of  lands  under  2  Rev.  Stats.,  755,  it  is  incumbent  on  the  landlord 
to  establish,  by  the  affidavit  upon  which  the  proceedings  were  founded, 
that  the  rent  received  in  the  lease  had  been  due  and  payable ;  that  its 
payment   had   been    duly  demauded ;    and    that    default   had   been 
made  in  its  payment.     If  the  affidavit  omits  to  state,  or  states  in- 
sufficiently, either  of  these  facts,  the  judge  or  officer  has  no  power  to 
proceed.     Supreme  Ct.  (Sp.  T.?},  Wolcott  a.  Schenck,  16  How.  Pr. 
R.,  449. 

2.  The  affidavit  of  the  landlord  stated,  that  "  the  sum  of  $350  was  due 
and  payable  on,  &c.,  that  deponent  on  that  day  demanded  said  rent  at 
the  usual  place  of  business  of  said  Schenck,  in  the  town  of  Fishkill,  of 
his  agent,  who  informed  him  that  said  rent  could  not  be  paid." 

Held,  insufficient.  The  demand  was  not  made  of  the  lessee  per- 
sonally, nor  was  it  made  upon  the  demised  premises.  It  was  made  at 
the  lessee's  usual  place  of  business,  and  of  his  agent,  without  saying 
who  the  agent  was,  or  what  was  the  nature  of  his  agency.  Ib. 

3.  Statements  contained  in  the  affidavit,  at  most  amounting  to  hearsay 
evidence  of  the  tenant's  admissions,  do  not  help  the  defendant.     Ib. 

4.  On  reversing  the  proceedings  on  such  an  affidavit,  the  court  should 
award  restitution,  although   the  lease  contains   a  covenant  that  the 
lessee's  estate  shall  cease  on  default  on  payment  of  rent.     The  lessor's 
neglect  to  demand  and  proceed  regularly  is  a  waiver  of  his  right  to  a 
forfeiture.     [Clark  a.  Jones,  1  Den.,  516.]     2b. 

5.  Whether  an  agreement  in  effect  to  work  a  farm  on  shares  creates  the 
relation  of  landlord  and  tenant  within  the  statute.     Saratoga  County 
Ct.,  1858,  Wright  a.  Mosher,  16  How.  Pr.  JR.,  454. 

6.  That  a  tenant-at-will,  from  year  to  year,  is  entitled  to  a  month's  notice 
to  quit,  and  of  the  requisites  of  the  notice.     Ib. 

7.  A  covenant  on  the  lessor's  part  for  a  further  term,  or  payment  for  im- 
provements, in  the  alternative,  at  his  own  option,  is  not  a  demise  for  a 
further  term  within  the  statute,  which  is  ground  for  allowing  a  re- 
duction.     Supreme  Ct.,  Sp.  T.,  1858,  Bokee  a.  Hamersley,  16  How. 
Pr.  R,  461. 

INJUNCTION,  8,  9. 
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1.  Supplementary  proceedings  may  be  taken  against  a  resident  of  this 
State,  although  the  judgment  is  for  less  than  twenty -five  dollars.     Can- 
dee  a.  Gundelsheimer,  Ante,  435. 

2.  The  examination  in  supplementary  proceedings  of  a  debtor  to  the 
judgment  debtor,  or  of  those  having  property  belonging  to  him,  under 
section  294  of  the  Code,  may  be  ordered  in  the  county  in  which  such 
third  party  resides,  without  reference  to  the  residence  of  the  judgment 
debtor.     Foster  a.  Prince,  Ante,  407. 

3.  It  seems,  that  the  judgment  debtor  is  not  entitled  to  notice  of  such 
examination.     Ib. 

4.  Justices  of  the  Supreme  Court  may  make  orders  in  supplementary 
proceedings  in  the  county  court,  or  Common  Pleas,  where  it  is  shown 
that  the  judges  of  the  latter  are  disqualified.      Code,  §  292,  as  amended 
in  1859,  Voorhies1  6th  ed.,  403. 

5.  In  order  to  put  the  debtor  in  contempt  for  interfering  with  his  prop- 
erty after  the  order,  it  must  be  affirmatively  shown  that  the  property 
in  question  was  acquired  prior  to  the  granting  of  the  order.     The  or- 
der does  not  affect  after- acquired  property.     [8  Paige,  568 ;  2  Barb., 
Ch.  Pr.,  153;   13  Barb.,  335.]     Supreme  Ct.,  Sp.  T.,  1858,  Potter  a. 
Low,  16  How.  Pr.  R.,  549. 

6.  After  a  receiver  of  defendant's  property  had  been  appointed,  in  pro- 
ceedings supplementary  to  execution  against  the  defendant  instituted 
by  plaintiff,  the  defendant's  household  furniture  was  destroyed  by  fire ; 
the  furniture  was  such  as  is  exempt  from  execution,  and  therefore  was 
not  reached  by  the  supplementary  proceedings ;  but  it  was  insured  at 
the  time  of  the  fire. 

Held,  that  the  claim  for  the  insurance  moneys  was  subsequently  ac- 
quired property,  which  did  not  pass  to,  and  could  not  be  enforced  by, 
the  receiver.  Sands  a.  Roberts,  Ante,  343. 

7.  The  receiver  cannot  wholly  disregard  an  executed  sale  and  transfer  of 
the  property  by  the  judgment  debtor,  on  the  ground  that  it  is  void  as 
against  creditors.     Supreme  Ct.t  Gen.  T.,  Brown  a.  Gilmore,  16  How. 
Pr.  R.,  527. 

APPEAL,  8. 

SUPREME  COURT. 

1.  Whenever  on  an  indictment  removed  from  any  court  into  the  Supreme 
Court,  a  conviction  is  had  at  a  circuit,  the  circuit,  or  any  other  circuit 
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SURROGATE. 


in  the  same  county,  may  render  judgment.     Laws  of  1859,  1074,  ch. 
462,  §  1. 

2.  Whenever,  after  conviction,  the  record  is  removed  into  the  Supreme 
Court  for  review,  that  court,  upon  affirming  or  reversing  the  proceed- 
ings, is  to  remit  the  record  to  the  court  from  which  it  was  removed, 
to  be  there  proceeded  on,  according  to  the  decision  of  the  Supreme 
Court.     /&.,  §  2. 

3.  Courts  of  Oyer  and  Terminer  vested  with  power  to  change  place  of 
trial.     75.,  §  3. 

SURROGATE. 

The  surrogate  has  not  jurisdiction  to  try,  on  petition  of  a  creditor,  a 
claim  against  the  estate,  which  is  disputed  by  the  executor  or  admin- 
istrator. Andrews  a.  Wallege,  Ante,  425. 

TAXES. 

An  individual  banker,  doing  business  under  the  general  banking  laws  of 
this  State,  who  assumed  a  special  name,  by  which  his  business  as 
banker  is  characterized  and  known,  may  be  assessed  by  that  name,  and 
the  warrant  for  the  collection  of  the  tax,  issued  against  such  name, 
may  be  levied  upon  the  money  or  property  used  in  the  business  of 
such  banker.  [Petrie  a.  Woodworth,  3  Cai.,  219;  The  Methodist 
Church  a.  Tryon,  1  Den.,  451 ;  Brown  a.  The  Butchers'  and  Drovers' 
Bank,  6  Hill,  443 ;  Rogers  a.  Coit,  6  Hill,  322.]  Supreme  Ct.,  VIII. 
X>ist.,  Gen.  T.,  1858,  Patchin  a.  Ritter,  27  Barb.,  34. 

CONSTITUTIONAL  LAW,  1. 

TRIAL. 

[APPEAL;  CASE;  EXCEPTION;  JUSTICE'S  COURT.] 

I.— Place  of  Trial. 

1.  The  convenience  of  plaintiffs'  witnesses  residing  out  of  the  State  is 
not  to  be  regarded  as  ground  for  denying  the  defendant's  application 
to  change  the  place  of  trial.     New  Jersey  Zinc  Co.  a.  Blood,  Ante,  147. 

2.  In  an  action  against  the  officers  and  directors  of  a  corporation  organ- 
ized in  the  county  of  S.,  seeking,  on  the  ground  of  fraud,  to  charge 
them  individually  with  a  debt  of  the  corporation,  it  appeared  that  of 
the  thirteen  defendants,   several   were  members  of  the   bar  of  that 
county,  one  a  justice  of  the  Supreme  Court  in  that  district,  and  resi- 
dent in  that  county. 
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Held,  that  these  facts,  and  the  plaintiffs'  allegation  founded  thereon, 
that  a  fair  and  impartial  trial  could  not  be  had  there,  were  not  suffi- 
cient ground  for  denying  the  defendant's  application  to  change  the 
place  of  trial  to  that  county.  Ib. 

3.  Proceedings  in  an  action  brought  in  a  county  other  than  that  which 
is  the  proper  county,  under  section  123  of  the  Code,  are  nevertheless 
regular,  unless  a  consent  to  change  be  given,  or  an  order  of  the  court 
be  made  to  that  effect.     So  held,  in  a  foreclosure  action  brought  and 
completed  in  the  county  of  New  York,  upon  a  mortgage  of  real  prop- 
erty in  the  county  of  Westchester.     Supreme   Ct.,  I.  Dist.,  Gen.  T., 
1857,  March  a.  Lowry,  16  How.  Pr.  R.,  41. 

4.  A  demand  to  change  the  place  of  trial,  and  an  order  of  the  court 
thereon,  are  essential  to  change  the  place  of  trial,  even  in  local  causes 
of  action ;  and  where  the  complaint  does  not  state  the  proper  county, 
section  126  places  the  application  to  change  the  place  of  trial,  because 
the  cause  of  action  is  local,  on  the  same  footing  in  one  respect  as 
when  the  motion  is  founded  on  the  convenience  of  witnesses.     In  both 
cases,  there  must  be  a  demand  or  motion  to  change  it ;   and  in  both, 
there  must  be  a  consent  to  the  change  or  an  order  of  the  court.     Ib. 

CRIMINAL  LAW,  1,  2. 

II.— Mode  of  Trial. 

1.  In  an  action  seeking  to  avoid  a  settlement  of  accounts  alleged  to  have 
been  obtained  in   fraud,  and   seeking  an   accounting  in  reference  to 
transactions  covering  a  period  of  eight  years,  the  plaintiff  moved,  at 
special  term,  under  rule  69,  to  settle  the  issues  for  trial  by  jury. 

Held,  that  the  application  should  be  denied ;  that  it  must  be  left 
to  the  court,  on  the  trial  of  the  cause,  to  determine  the  mode  of  trial. 
N.  Y.  Supreme  Ct.,  Sp.  T.,  1857,  Church  a.  Freeman,  16  How.  Pr. 
R.,  294. 

2.  It  seems,  that  the  practice  of  chancery,  in  reference  to  awarding  issues 
to  determine  questions  arising  upon  the  evidence,  is  preserved  substan- 
tially by  the  provisions  of  the  Code.     Ib. 

3.  An  action  to  set  aside  an  assignment,  as  fraudulent  and  void,  is  prop- 
erly triable  by  the  court,  without  a  jury,  where  the  facts  are  undis- 
puted, the  only  question  being,  whether  on  the  facts  the  assignment 
was  void.     Supreme  Ct.,  Sp.  T.,  1857,  Wilson  a.  Forsyth,  16  How. 
Pr.  R.,  448. 

4.  Reasons  why  a  special  jury  should  not  be  ordered  in  the  city  of  New 
York.     Nesmith  a.  The  Atlantic  Insurance  Company,  Ante,  423. 

5.  In  an  action  to  collect  a  debt,  for  which  some  of  the  defendants  were 
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personally  liable,  and  which  was  a  lien  on  property  of  other  of  the 
defendants,  some  answered,  and  others  demurred,  and  the  demurrers 
were  overruled. 

Held,  1.  That  on  trial  of  the  issues  of  fact,  the  whole  case  was  to 
be  passed  on  by  the  court.  It  was  not  necessary  that  judgment  should 
first  be  entered  on  the  demurrers. 

2.  That  the  demurrants  were  not  entitled,  as  a  matter  of  right,  to 
prove  matter  in  reduction  of  the  amount  of  the  debt.  If.  Y.  Superior 
Ct.,  Gen.  T.,  1857,  Ford  a.  David,  1  Bosw.,  569. 

III. — Reception  of  Evidence. 

1.  That  the  witness  is  in  court  is  no  objection  to  reading  his  deposition, 
when  it  is  offered,  not  as  a  deposition  de  bene  esse,  but  under  a  written 
stipulation  that  it  might  be  read,  without  any  thing  in  the  stipulation 
limiting  its  effect  to  any  particular  day.     N.  Y.  Common  Pleas,  1855, 
Crane  a.  Hardman,  4  E.  D.  Smith's  C.  P.  R.,  448. 

2.  Where  the  assignor  had  been  examined,  the  defendant,  who  is  offered 
to  testify  in  his  own  behalf  (under  the  Code  in  1855),  must  be  of- 
fered to  testify  to  the  same  matter.     A  general  offer  is  properly  ex- 
cluded.    N.  Y.  Superior  Ct.,  Gen.  T.,  1857,  Brown  a.  Richardson,  1 
Bosw.,  402. 

3.  In  an  action  for  slander,  an  offer  to  prove  that  the  conversation  re- 
lated to  the  acts  of  the  plaintiff,  in  violating  his  contract,  and  receiv- 
ing more  money  than  was  due,  is  properly  rejected,  unless  the  defend- 
ant also  offers  to  show  that  in  the  conversation  itself  such  explanation 
was  made  by  the  defendant,  as  limited  the  meaning  of  the  slanderous 
words  to  those  acts,  and  showed  that  the  words,  though  in  themselves 
denoting  criminality,  were  used  in  a  sense,  and  in  a  connection,  indi- 
cating that  no  criminal  imputation  was   intended.     N.  Y.  Common 
Pleas,  1855,  Dempsey  a.  Page,  4  E.  D.  Smith's  C.  P.  R.,  218.        » 

4.  A  party  on  whose  objection   evidence  of  transactions  within  a  certain 
period  was  excluded,  cannot  on  appeal  object  that  the  decision  was 
erroneous,  because  it  operated  to  exclude  facts  which  were  ground  of 
an  equitable  claim  in  his  own  favor.     N.  Y.  Superior  Ct.,  Gen.  T., 
1857,  Ford  a.  David,  1  Bosw.,  569. 

5.  It  seems,  that  the  omission  to  object  to  the  reception  of  inadmissible 
evidence,  is  no  waiver  of  the  position  that  the  evidence  in  question  is 
legally  insufficient  to  sustain  the  opponent's  case.     N.  Y.  Common 
Pleas,  Gen.  T.,  1855,  Hooper  a.  Taylor,  4  E.  D.  Smith's  C.  P.  R., 
486. 

6.  Whether  in  any  case  the  judge  may  exclude  competent  evidence  on 
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the  ground  that  it  is  of  so  trivial  a  character,  and  that  it  so  clearly 
appears  that  the  party  has  no  other  in  reserve,  that  the  time  of  the 
court  ought  not  to  be  occupied  with  it, —  Query  ?  Lockwood  a.  Thorne, 
4  E.  P.  Smith's  (18  Jf.  Y.)  R.,  285,  292. 

7.  It  is  in  the  discretion  of  the  court  to  interfere,  and  protect  the  witness 
against  any  inquiries  not  relevant  to  the  issues.  Varona  a.  Socarras, 
Ante,  302. 

IV.—  Charge. 

1.  In  an  action  for  libel,  the  charge  stated  that  where  the  circumstances 
of  the  case  warranted  it,  a  jury  had  a  right  to  increase  the  amount  of 
damages  as  a  punishment  to  the  slanderer ;  that  it  was  not  usual  to 
give  vindictive  damages,  or  smart-money,  except  in  cases  where,  in 
addition  to  the  legal  presumption  of  malice  which  the  law  inferred 
from  want  of  truth   in  the  defamatory  matter,  it  appeared  that  the 
publication  had  been  dictated  by  a  purely  malevolent  motive. 

Held,  proper  :  it  was  merely  saying,  that  in  a  proper  case,  the  jury- 
had  the  right  to  give  vindictive  or  peremptory  damages.  [See  Taylor 
a.  Church,  1  E.  D.  Smith,  279.]  N.  Y.  Common  Pleas,  1855,  Hunt 
o.  Bennett,  4  E.  D.  Smith's  C.  P.  R.,  647. 

2.  The  jury  were  further  instructed  that  the  present  was  not  a  proper 
case  for  vindictive  damages,  no  actual   malice   and   no  knowledge  on 
defendant's  part  of  the  publication  at  the  time  being  shown. 

Held,  that  the  court  would  not  interfere  with  a  verdict,  although 
they  deemed  the  amount  very  large.  [Grah.  on  New  Tr.,  426  ;  Cook 
on  Def.,  171.]  Ib. 

3.  The  jury  were  told  that  if  the  necessary  effect  of  the  publication  was 
to  diminish  the  plaintiff's  respectability,  and  abridge  his  comforts,  by 
exposing  him  to  disgrace  and  ridicule ;  if  its  tendency  was  to  impair 
his  condition  or  alter  his  position  in  society  for  the  worse,  it  was  libel- 
lous, and  that  there  could  be  little  doubt  but  that  the  publication  iu 
question  was  libellous ;  that  the  whole  scope  and  tendency  of  it  was 
libellous. 

Held,  no  ground  for  a  new  trial.  It  was  expressing  an  opinion  as 
to  whether  or  not  the  publication  in  question  was  libellous ;  but,  as  it 
was  coupled  with  a  definition  sufficient  to  enable  the  jury  to  know 
what  in  law  constituted  a  libel,  it  was  submitting  it  to  them  to  pass 
upon,  accompanied  with  an  opinion  of  the  judge  that  it  was  libellous, 
which  might  follow  or  not,  as  they  thought  proper.  Ib. 

4.  Although  negligence  on  the  part  of  the  carrier  is  not  to  be  presumed 
from  the  mere  happening  of  an  accident,  except  where  the  facts  proved 
in  the  particular  case  fully  warranted  the  presumption  ;  yet  a  verdict 
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for  plaintiff  which  is  supported  by  ample  evidence,  is  not  to  be  dis- 
turbed because  the  jury  were  charged,  that  "  the  fact  of  this  accident 
occurring  was  of  itself  presumptive  evidence  of  negligence."  The 
charge  is  not  to  be  construed  as  laying  down  a  general  principle, 
which  would  make  it  a  mere  abstraction,  not  called  for  by  the  ex- 
igences of  the  case,  provided  any  other  interpretation  is  admissible. 
Ct.  of  Appeals,  1859,  Curtis  a.  Rochester  and  Syracuse  Railroad  Com- 
pany, 4  E.  P.  Smith's  (18  N.  Y.)  JR.,  534. 

5.  It  seems,  that  in  an  action  for  damages  for  personal  injuries,  charging 
the  jury  that  the  plaintiff  may  recover  for  bodily  pain  which  he  suf- 
fered, or  was  likely  to  suffer,  is  error;    but  afterwards  instructing 
them  that  future  damages  could  only  be  awarded  when  it  is  rendered 
reasonably  certain,  from  the  evidence,  that  such  damages  will  in- 
evitably and  necessarily  result  from   the   original  injury,  cures  the 
error.     Ib. 

6.  In  an  action  for  a  tort,  the  judge  submitted  to  the  jury  certain  items 
of  damages  as   proper   for   their   consideration   separately,   and   also 
"  what  is  the  interest  on  the  sum  total   of  the  above  damages  from 
the  commencement  of  this  action  in  June,  1846,  up  to  the  date  of  the 
trial." 

Held,  not  erroneous.  The  jury  were  not  instructed  to  allow  interest, 
but  its  allowance  was  submitted  to  their  discretion.  In  general,  in  ac- 
tions ex  delicto,  it  is  in  the  discretion  of  the  jury  whether  to  allow 
interest  by  way  of  damages  or  not.  Ct.  of  Appeals,  1858,  "Walrath  a. 
Redfield,  4  Ib.,  457. 

7.  When  the  plaintiff  has  raised  against  the  carrier  of  passengers  the 
presumption  of  negligence,  it  is  proper  to  charge  that  this  presump- 
tion can  only  be  rebutted  by  evidence,  on  part  of  the  carrier,  that  the 
accident  occurred  from  circumstances  against  which  human  prudence 
and  foresight  could  not  guard.     This  does  not  mean,  that  if  the  jury, 
looking  back  at  the  circumstances  of  an  accident,  can  see  that  some 
course  of  conduct  or  precaution  would  have  prevented  its  occurrence, 
the  carrier  is  liable  for  having  failed  to  pursue  that  course,  or  omitted 
that  precaution.     It  is  to  be  deemed  as  referring  to  prudence  and  fore- 
sight to  be  exercised  before  the  accident,  and  without  knowledge  that 
it  was  about  to  occur.     Ct.  of  Appeals,  1858,  Bpwen  a.  The  New  York 
Central  Raih^ad  Company,  4  Ib.,  408. 

8.  In  an  action  by  a  personal  representative  against  a  railroad  company, 
for  causing  the  death  of  deceased,  the  evidence  showed  that  the  de- 
ceased was  found  lying  upon  the  track,  when  the  cars  approached  and 
ran  over  him. 

Held,  that  the  jury  should  have  been  instructed  that  the  only  ques- 


NEW-YOKK:  JANUAEY— JULY,  1859.  581 


tion  for  them  to  decide  was,  whether,  by  the  exercise  of  reasonable  care 
and  prudence,  after  the  deceased  was  discovered,  the  driver  might 
have  saved  his  life.  To  instruct  the  jury  that  the  defendants  were 
liable,  "  unless  the  negligence  of  the  plaintiff  directly  contributed  to 
produce  the  catastrophe,"  is  error.  Ct.  of  Appeals,  1858,  Button  a. 
The  Hudson  River  Railroad  Co.,  4  Ib.,  248. 

V.—  Verdict. 

1.  On  the  trial  of  an  action  upon  a  written  contract,  questions  arose  as  to 
its  construction — as  to  the  admissibility  of  evidence — as  to  whether 
the  acts  of  the  parties  did  not  amount  to  an  abandonment  of  it — and 
as  to  the  rule  of  damages  if  a  recovery  were  allowed ;  and  a  motion  to 
dismiss  the  complaint  was  made,  and  denied.     Exceptions  were  taken 
upon  either  side  to  the  rulings  of  the  court  upon  these  points.     The 
court  directed  a  verdict  for  the  plaintiff  for  the  amount  claimed,  sub- 
ject to  the  opinion  of  the  court  at  general  term. 

Held,  a  mistrial,  and  that  a  new  trial  must  be  had.     Havemeyer  a. 
Cunningham,  Ante,  1. 

2.  Where  exceptions  are  taken  to  the  decisions  of  the  judge  in  respect 
to  the  admission  of  evidence,  it  is  a  mistrial  to  direct  a  verdict,  subject 
to  the  opinion  of  the  court  at  general  term,  upon  a  case  to  be  ma«le 
by  the  prevailing  party,  with  leave  to  either  party  to  turn  it  into  a  bill 
of  exceptions,  or  special  verdict.     Such  a  case  does  not  present  only 
"  questions  of  law,"  within  the  meaning  of  section   265  of  the  Code. 
It  is  only  where  the  facts  are  ascertained,  involving  no  exceptions  to 
the  evidence,  that  a  question  of  law  will  be  raised  on   which  a  ver- 
dict, subject  to  the  opinion  of  the   court  at  general  term,   may  be 
ordered.     Supreme  Ct.,  Gen.  T.,.1858,  Bangs  a.  Palmer,  16  How.  Pr. 
R.,  542. 

3.  When  a  verdict  has  been  taken,  subject  to  the  opinion  of  the  court  at 
general  term,  the  only  questions  on  which  the  court  can  pass,  or  should 
permit  to  be  argued,  are  questions  of  law  arising  upon  exceptions,  or 
upon  undisputed  facts;  and  when  the  facts  upon  which  the  case  de- 
pends have  been  specially  found  by  the  jury,  their  finding  is  conclusive. 
The  finding  of  a  jury  upon  particular  questions  submitted  by  the  court, 
is  a  convenient  substitute  for  a  special  verdict,  and  the  duty  of  the 
court  at  general  term  is,  in  both  cases,  exactly  the  same ;  it  is  simply 
to  declare  the  law  arising  upon  the  facts  as  found.     It  is  true,  where 
a  material  question  has  been  submitted,  in  relation  to  which  no  evi- 
dence at  all  had  been  given,  or  where  a  material  question  that  ought 
to  have  been  submitted  has  been  omitted,  the  court,  iu  the  exercise 
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of  its  discretion,  may  grant  a  new  trial ;  but  in  all  other  cases,  the 
prevailing  party  is  entitled  to  a  final  judgment.  JV.  Y.  Superior  Ct^ 
Gen.  T.,  1857,  Purvis  a.  Coleman,  1  £osw.,  321. 

4.  The  objection  that  the  verdict  was  against  the  evidence,  cannot  avail 
on  such  propeedings,  but  must  be  raised  by  motion  at  special  term  for 
a  new  trial,  and  on  appeal  if  it  is  denied.    Ib. 

5.  Nor  can  the  merits  be  reviewed  upon  the  evidence,  on  an  appeal  from 
a  judgment  on  a  verdict.    N.  Y.  Superior  Ct.,  Gen.  T.,  1857,  Brown 
a.  Richardson,  1  Bosw.,  402. 

VI.— New  Trial. 

1.  Where  there  does  not  appear  to  have  been  any  error  of  law  in  the 
course  of  the  trial,  which  would  sustain  the  court  in   reversing  the 
judgment,  and  the  questions  of  fact  are  of  such  a  character,  and  the 
evidence  in  regard  to  most  of  the  questions  so  conflicting,  that  they 
can  only  be  disposed  of  by  the  finding  of  the  jury,  the  court  cannot 
interfere  with  their  verdict.     Supreme   Ct,,  Gen.  T.,  1858,  Dart  a. 
Farmers'  Bank  at  Bridgeport,  27  Barb.,  337. 

2.  Unless  the  court  can  see  that  testimony   which  was  excluded  might 
have  had  an  influence  upon  the  jury  in  determining  a  question  of  fact, 
upon  testimony  which  was  conflicting,  they  should  not  grant  a  new 
trial.    N.  Y.  Common  Pleas,  1855,  Hunt  a.  Bennett,  4  E.  D.  Smith's 
C.  P.  R.,  647. 

3.  The  court  will  disregard  error  in  the  admission  of  evidence  against 
objections,  where  it  is  plain  that  it  could  not  have  prejudiced  the  case 
•with  the  referee,  and  that,  if  it  had  not  been  received,  his  conclusions 
must  necessarily  have  been  the  same.     N.  Y.  Superior  Ct.,  Gen.  T., 
1857,  Belmont  a.  Coleman,  1  Bosw.,  188. 

4.  Though  a  verdict  upon  conflicting  testimony  should  not  be  set  aside 
for  being  against  evidence,  unless  it  is  very  clearly  so  ;  yet  since,  in 
such  cases,  very  slight  considerations  may  influence  the  jury  to  accept 
the  testimony  of  one  witness  in  preference  to  that  of  another,  the  ad- 
mission of  irrelevant  evidence,  calculated  in  any  respect  to  prejudice  a 
party,  is  ground  for  setting  aside  a  verdict.     N.  Y.  Superior  Ct^  Gen. 
T.,  1857,  Whiting  a.  Otis,  1  JBosw.,  420. 

5.  It  is  only  when  a  party  was  wholly  free  from  negligence  in  preparing 
for  the  trial,  that  he  is  entitled  to  a  new  trial  on  the  ground  of  newly 
discovered  evidence.     Leavy  a.  Roberts,  Ante,  310. 

6.  If  newly  discovered  evidence  relates  to  any  fact  proved  or  contro- 
verted, whether  bearing  upon  the  issue  directly  or  collaterally,  it  is 
cumulative,  and  not  ground  of  new  trial.     Ib. 

V.  The  rules  governing  motions  for  new  trials,  on  ground  of  newly  dis- 
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covered  evidence,  should  be  strictly  applied  where  the  parties  have 
been  examined  as  witnesses  on  the  trial.     Ib. 

8.  On  trial  of  an  action  on  a  promissory  note,  before  the  amendment  of 
1857,  allowing  parties  to  testify  in  their  own  behalf,  an  indorser  was 
called  as  a  witness  for  plaintiff,  and  testified.     The  defendant  offered 
himself  as  a  witness,  and  was  allowed  to  testify,  on  the  ground  that 
the  indorser  was  an  assignor  of  a  thing  in  action,  within  the  meaning 
of  section  399  of  the  Code. 

Held,  ground  of  new  trial.  1.  The  indorsement  is  not  an  assign- 
ment, within  section  399. 

2.  Although  by  alteration  of  the  law  the- defendant  would  be  com- 
petent on  the  new  trial,  yet  the  plaintiff  might  be  prepared  then  with 
new  testimony,  which  they  had  not  produced  before,  relying  on  the 
iucompetency  of  the  defendant.  Ct.  of  Appeals,  1858,  Potter  a.  Potter, 
4  E.  P.  Smith's  (18  N.  Y.)  J2.,  52. 

9.  Although  a  verdict  will  not  generally  be  set  aside  merely  because  the 
jury  liave  been  approached,  if  it  clearly  appear  that  no  injustice  has 
been  done,  and  the  interference  did  not  affect  the  result ;  yet  if  it  ap- 
pears that  they  have  been  approached  in  such  a  manner  as  might  have 
influenced  their  verdict,  it  should  be  set  aside  without  reference  to  the 
source  or  the  motive  of  the  interference.     Nesmith  a.  The  Clinton  Fire 
Insurance  Company,  Anterl4:l. 

10.  During  the  trial  of  an  action  turning  upon  much  conflicting  testi- 
mony, a  juror  listened  to  the  statements  of  a  third  party  attacking  the 
credibility  of  the  defendant's  witnesses. 

Held,  that  a  verdict  for  the  plaintiff'  must  be  set  aside.     Ib. 

11.  The  provision  of  the  Code  as  to  appeals  to  the  Court  of  Appeals, 
from  orders  granting  new  trials,  is  confined  to  that  class  of   cases 
where  the  party  prevailing  at  the  trial  is  satisfied  either  to  sustain  his 
verdict  by  the  judgment  of  this  court,  or  fail  altogether  in  his  action 
or  defence.     It  is  only  in  that  class  of  cases  in  which  the  merits  are  all 
presented  on  the  motion  for  a  new  trial  that  this  sort  of  appeal  can  be 
safely  brought.      Ct.  of  Appeals,  1859,  Lanman  a.  Lewiston  Railroad 
Company,  4  E.  P.  Smith's  (18  N.  Y.}  R.,  493. 

12.  The  owner  of  property  upon  which  several  parties  claimed  mechanics' 
liens,  brought  against  them  an  action  to  ascertain  the  amount  and  pri- 
ority of  their  liens  upon  such  property,  and  upon  a  fund  produced  by 
a  judicial  sale  thereof,  and  to  procure  a  discharge  of  such  liens,  and 
to  determine  the  extent  of  the  personal  liability  of  such  owner.     On 
the  trial,  one  of  the  defendants  proved  only  the  pendency  of  proceed- 
ings upon  his  lien  in  another  court,  his  counsel   supposing  that  fact 
sufficient  to  protect  his  rights ;  but  the  court  holding  such  evidence 
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UNDERTAKING. 


insufficient,  excluded  his  claim.  After  judgment  was  rendered,  but  be- 
fore it  had  been  executed,  he  applied,  on  petition  and  affidavits,  for 
leave  to  come  in  and  prove  his  claim. 

Held,  that  the  motion  should  be  granted.  1.  As  it  could  only  rest 
upon  the  ground  of  surprise  or  excusable  neglect,  it  was  in  substance 
a  motion  for  a  new  trial  of  the  petitioner's  claim,  and  therefore  the 
order  denying  it  was  appealable  to  the  general  term  [Code,  §  349, 
subdiv.  2],  and  the  court  have  power  to  relieve  in  such  a  case  [§  174]. 

2.  As  there  was  no  other  remedy,  and  as  this  could  be  granted 
without  prejudice  to  the  rights  of  the  others,  the  petitioner  should  be 
allowed  a  reference  to  establish  the  existence,  amount,  and  priority  of 
his  claim,  but  not  to  question  the  existence  and  amount  of  others, — 
he  giving  security  for  costs  of  the  reference,  and  stipulating  to  waive 
the  trial  of  his  proceedings  on  the  lien  elsewhere.  N.  Y.  Superior 
Ct.,  Gen.  T.,  1857,  Levy  a.  Joyce,  1  JSosw.,  622. 

UNDERTAKING. 

1.  When  sureties  in  an  undertaking  on  appeal  become  insolvent,  the  court 
may  require  a  new  undertaking.     Code,  §  335,  as  amended  in  1859, 
Voorhies1  6th  ed.,  475,  §  335;  481,  §  348. 

2.  The  judgment  creditor  is  not  bound  to  exhaust  his  remedy  on  the 
judgment  before  enforcing  an  undertaking  given  on  appeal.     Heebner 
a.  Townsend,  Ante,  234. 

3.  In  an  action  on  an  undertaking  in  the  usual  form,  which  does  not  in 
terms  call  for  notice  to  the  sureties  of  affirmance,  nor  for  demand  of 
of  payment,  it  is  not  necessary  to  aver  or  prove  notice  or  demand.     2b. 

4.  A  reference  and  report  upon  the  damages  sustained  by  reason  of  the 
injunction,  and  a  confirmation  by  the  court,  are  conclusive  upon  the 
sureties  in  the  undertaking  in  an  action  against  them,  although  they 
were  not  parties  to  the  reference,  and  not  notified  of  the  proceedings. 
The  sureties  are  concluded  by  the  force  and  effect  of  their  contract. 
The  reference  contemplated  by  an  undertaking  in  the  form  prescribed 
by  section  222  of  the  Code  is  to  be  had  in  the  suit  instituted  by  their 
principal,  and  in  which  the  injunction  was  obtained;  or  at  all  events,  it 
is  to  be  a  proceeding  supplementary  to  that  suit.     It  is  a  reference  be- 
tween the  principal  and  the   opposing  party.     And  the  court  may 
direct  that  the  sureties  be  notified  of  the  proceedings,  or  the  surety  may 
even  be  heard  on  an  application  to  set  aside  the  report,  and  to  send  it 
back  for  correction,  if  it  be  wrong.     Yet  the  want  of  notice  to  the 
sureties  is  not  a  jurisdictional  defect.     The  sureties  cannot  go  behind 
the  report  when  finally  made  and  duly  confirmed,  because  they  have, 
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by  their  contract,  engaged  to  pay  the  damages  occasioned  by  the  in- 
junction, to  be  ascertained  in  that  precise  manner.  Ct.  of  Appeals, 
1858,  Methodist  Churches  of  New  York  a.  Barker,  4  E.P.  Smith's  (18 

IT.  Y.)  K,  463. 

INJUNCTION,  3,  4. 

VARIANCE. 

1.  The  declaration  alleged  the  breach  of  duty  for  which  the  action  was 
brought,  as  consisting  in  the  careless,  negligent,  and  inattentive  man- 
ner in  which  the  defendants  acted  in  selling  the  plaintiff's  goods.     The 
jury  found  that  the  defendants  failed  to  exercise  that  care  and  dili- 
gence which  prudent  consignees,  having  the  information  which  the 
defendants  then  had,  and  acting  on  their  account,  would  exercise. 

Held,  no  substantial  variance.     JT.  Y.  Superior  Ct.,  Gen.  T.,  1857, 
Milbank  a.  Dennistoun,  1  Bosw.,  246. 

2.  The  provisions  of  the  Code  respected  the  disregard  of  variances  ap- 
plicable to  actions  commenced  before  the  Code.     [Laws  of  1849,  705, 
§  2,  subdiv.  1.]     Ib. 

VERIFICATION. 

The  defendant  is  not  excused  from  verifying  his  answer  to  a  sworn  com- 
plaint, on  the  ground  that  the  complainant  charges  him  with  fraud  in 
the  making  of  the  assignment,  which  it  is  the  object  of  the  action  to 
have  set  aside.  Wolcott  a.  Winston,  Ante,  422. 

WARRANT. 

A  warrant  issued  under  2  Revised  Statutes,  706,  §  3,  relating  to  the  ar- 
rest and  examination  of  offenders,  is  sufficient,  if  it  contain  the  sub- 
stance of  the  section,  without  each  of  the  very  words  thereof.  JT.  Y. 
Common  Pleas,  1855,  Sleight  a.  Ogle,  4  E.  D.  Smith's  C.  P.  .S.,445. 

WAIVER. 

Where  a  judgment,  from  parts  of  which  an  appeal  is  taken,  is  such  that 
it  must  be  wholly  reversed  if  the  part  appealed  from  is  found  errone- 
ous, the  party  cannot  both  sustain  an  appeal  from  such  parts  and 
meanwhile  enforce  the  other  parts.  Proceeding  to  enforce  provisions 
which  are  dependent  upon  the  provisions  appealed  from,  is  a  waiver 
of  the  appeal.  Ct.  of  Appeals,  1858,  Bennett  a.  Van  Syckel,  4  JS.  P. 
Smith's  (18  JT.  Y.)  R,  4:81. 

APPEAL,  14,  19;  BAIL,  1;    CAUSE  OF  ACTION,  5;  COUNTER-CLAIM,  4; 
CLAIM  AND  DELIVERY,  2;  DEFENCES,  18. 
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WILL. 

The  name  of  the  testator  was  put  to  the  will  by  a  subscribing  witness, 
by  the  express  direction  of  the  testator. 

Held,  a  valid  subscription  under  the  statute.     [3  Levins,  86  ;  

a.  Stanley,  9  Ves.,  248;  10  Paige,  91,  92;  and  see  4  Comst.,  146; 
Lewis  a.  Lewis,  13  Barb.,  17  ;  12  Ves.,  458 ;  1  Rob.  on  Wills,  94  ;  5 
Johns.,  144  ;  7  Jarm.  on  Wills,  777  ;  Addy  a.  Grix,  8  Ves.,  504  ;  Har- 
rison a.  Harrison,  Ib.,  185 ;  Jackson  a.  Van  Dusen,  5  Johns.,  144  ;  7 
Bing.,  457  ;  2  Ves.,  454  ;  Atk.,  177  ;  12  Pet.,  150  ;  Baker  a.  Deming, 
8  Adol.  &  El.,  94.]  Supreme  Ct^  Gen.  T.,  1858,  Robins  a.  Coryell, 
27  Barb.,  556. 

WITNESS. 

1.  A  witness  whose  attendance  is  voluntary,  and  not  compelled  by  pro- 
cess, is  not  privileged  from  arrest  while  coming  and  going.     Harden- 
brook's  Case,  Ante,  416. 

2.  A  guarantor  of  the  debt,  not  incompetent  in  an  action  upon  a  collat- 
eral security.     Grosvenor  a.  The  Atlantic  Fire  Ins.  Co.,  1  Bosw.,  469. 

3.  The  wife  cannot  be  examined  in  an  action  in  which  her  husband  is 
a  party,  although  she  is  also  a  party.     So  held,  where  she  was  im- 
properly joined  as  a  party.     N.  Y.  Common  Pleas,  Gen.  T.,  1855, 
Main  a.  Stephens,  4  E.  D.  Smith's  0.  P.  R.,  86. 

4.  The  husband  and  wife  were  sued  for  services  of  a  dentist  rendered  to 
the  latter.     There  was  no  allegation  and  no  evidence  that  the  defend- 
ants were  husband  and  wife ;  and  the  wife  was  examined  as  a  witness. 

Held,  that  judgment  for  the  plaintiff  must  be  reversed.  If  the 
defendants  were  husband  and  wife,  the  wife  was  incompetent  as  a  wit- 
ness. If  they  ware  not,  then  the  judgment  was  against  evidence,  in 
holding  both  liable  for  the  debt  of  one.  Ib. 

5.  Whether  the  next  of  kin  were  incompetent  witnesses  in  actions  by 
the  personal  representative,  on  the  ground  that  they  were  the  party 
for  whose  immediate   benefit  the    action  was    prosecuted, —  Query? 
N.   Y.   Common.  Pleas,   Gen.  T.,  1855,  Walkley  a.  Griffith,  4  E.  D. 
Smith's  C.  P.  R.,  343. 

6.  A  party  had  a  right  to  resort  to  other  witnesses  to  prove  that  an  ad- 
verse witness  offered  was  the  party  in  interest,  with  a  view  to  exclude 
his  testimony.     [1  Phil.  Ev.,  134;  Cow.  &  H.'s  Notes,  note  250;  2 
Cow.,  968.]     N.  Y.  Common  Pleas,  Gen.  T.,  1855,  Healy  a.  Kings- 
ley,  4  E.  D.  Smith's  C.  P.  R.,  286. 

V.  A  witness  cannot  be  impeached  in  respect  to  credibility  by  proof  of 
any  single  act  of  bad  conduct,  or  any  specific  wrong  transaction.  Va- 
rona  a.  Soccaras,  Ante,  302. 
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WRIT  OF  ERROR. 


8.  Evidence  of  statements  made  by  the  witness  to  a  third  person,  rel- 
ative to  the  contents  of  his  deposition,  should  not  be  allowed  by  way 
of  explanation  at  all ;  nor  for  the  purposes  of  impeachment,  without 
first  examining  him — he  being  in   court — and  giving  him  an  oppor- 
tunity to  explain.     Jff.  Y.  Common  Pleas,  1855,  Crane  a.  Hardman, 
4  E,  D.  Smith's  0.  P.  R.,  448. 

9.  Where  testimony  material  to  the  issue  is  volunteered  by  a  witness  on 
cross-examination,  it  is  error  to  exclude  evidence  to  contradict  such 
testimony.     [Patchin  a.  The  Astor  Mutual    Insurance   Company,   3 
Kern.,  268.]     N.  Y.  Superior  Ct.,  Gen.   T.,  1857,  Mills  a.  Carnly,  1 
JSosw.,  159. 

10.  Hardship  and  injustice  arising  from  the  statute  allowing  assignors  to 
be  witnesses,  not  a  ground  for  a  judicial  restriction  of  the  operation  of 
the  statute.     Rourke  a.  Story,  4  E.  D.  Smith's  C.  P.  JR.,  54. 

CAUSE  OF  ACTION,  2. 

WRIT  OF  ERROR. 

44  The  Court  of  Appeals  shall  have  power,  and  it  shall  be  its  duty,  to  hear 
and  determine  all  cases  now  pending  in  said  court,  upon  writs  of  error 
heretofore  brought,  to  review  the  determination  of  the  Supreme  Court 
in  awarding  or  refusing  to  award  a  peremptory  mandamus,  in  the 
same  manner  as  if  such  cases  had  been  brought  into  said  Court  of 

O 

Appeals,  by  appeal  under  the  provisions  of  the  Code  of  Procedure." 
Laws  of  1859,  421,  eh.  174,  §  1. 


THE    EJSD. 
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